UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF PENNSYLVAN A
SHARYN L. SEI TZI NCGER, CIVIL ACTION

NO. 95-5926
Plaintiff

VS.

)
)
)
)
)
)
THE READI NG HOSPI TAL AND )
MEDI CAL CENTER, )
)
)
Def endant )
TROUTMAN, S.J.

MEMORANDUM

Before the Court in this Title VII action is the
defendant's notion to dismss or for summary judgnment. Reading
Hospital contends that plaintiff did not file this action within
90 days of receiving a "right-to-sue” letter as required by the
statute. In response to the notion, plaintiff Sharyn Seitzi nger
argues that because there is nothing in the record which
establ i shes when the right to sue letter was received by
plaintiff or her former counsel, the notion should be denied for

| ack of evidence that the conplaint was untinely fil ed.

Fact ual Background and Procedural History

Sharyn Seitzinger alleges that on July 1, 1993, she was
term nated fromher job as a counselor in the drug and al cohol
departnent of the Reading Hospital Center for Mental Health. She

conpl ai ns of age discrimnation and gender-based di sparate



treatnment in that she was i nmedi ately suspended and | ater forced
to resign after she was accused of only one incident of
di scourteous behavior toward a supervisor. Plaintiff also
alleges that simlarly situated nmal e enpl oyees were counsel ed
and/ or progressively disciplined for repeated and nore serious
per f ormance problens, involving both staff and patients, before
the mal e enpl oyees were di scharged by the hospital

Wthin 180 days of her resignation, plaintiff filed
charges with the Pennsyl vani a Hunan Rel ati ons Conmm ssi on, (PHRC),
and the federal Equal Enploynment Opportunity Conm ssion, (EEQCC)
She | ater w thdrew her PHRC charge and her clai mwas investigated
by the EEOCC. (Defendant's Mdtion to Dismss or for Summary
Judgnent, (Doc. #7). On March 17, 1995, the EEOC i ssued a
witten determnation, stating that its investigation had
established a violation of the Title VII prohibition against sex
discrimnation and that the facts did not support the concl usion
t hat age discrimnation was a notivating factor in the
termnation of plaintiff's enploynent. (See, Plaintiff's Mtion
to Vacate Order of Dismssal, (Doc. #3), Exh. B).

Thereafter, the EEOCC undertook conciliation efforts
which were ultimately unsuccessful. 1In a letter dated May 30,
1995, the EECC informed plaintiff that, pursuant to her request,
the case would not be transferred to the Legal Unit, a "Right-to-

Sue" woul d be issued, and plaintiff could further pursue the

matter by instituting a lawsuit within 90 days of receiving the



right-to-sue. (ld., Exh. C. The conplaint in instant action
was filed on Septenber 19, 1995.
In June, 1996, the action was dism ssed by the Court

sua sponte pursuant to Fed. R CGv. P. 4(m), when plaintiff's

counsel failed to respond to a notice fromthe Court to produce
proof of service of the conplaint. (See, Order dated June 7,
1996, (Doc. #2)).

Late in the summer of 1996, plaintiff herself called
chanbers to check on the progress of her case. Upon |earning
that the case was closed, plaintiff wote to informthe Court
that her attorney had been disbarred and, in the nonths prior to
his termnation fromthe practice of |law, had infornmed her that
everything necessary to proceed with her court action had been
conpleted. 1In fact, however, plaintiff's counsel had failed to
tinmely serve the conpl aint.

Based upon this information and the broad discretion
now afforded the Court by Fed. R Cv. P. 4(n), we reinstated the
case and permtted plaintiff an extension of tinme in which to
serve the conplaint. (See, Oder of Cctober 21, 1996, (Doc.
#4)). In so doing, we declined to rely upon defendant's
assertion that such extension would be futile, since the
conpl ai nt was subject to dism ssal for having been filed nore
than 90 days after plaintiff received the right-to-sue letter.
Several weeks later, we |ikew se refused plaintiff's request to

broaden our order reinstating the case by explicitly determ ning



that the action had been tinely commenced. ( See, Menorandum and
Order of Novenber 27, 1996, (Doc. #6)).

On Novenber 25, 1996, plaintiff, now proceeding pro se,
filed proof that personal service of the conplaint had been
effected on Novenber 19, 1996. Defendant subsequently filed the
pendi ng notion to dismss or for summary judgnment and plaintiff
appropriately responded thereto. The tineliness issue,

therefore, is now properly before the Court.

1. Appl i cabl e Leqgal Standards

I n general, when considering notions to dismss for
failure to state a clai mupon which relief can be granted, the
Court nust accept as true all the factual avernents in
plaintiffs' well-pleaded conplaint; the Court nust construe the
conplaint in a light nost favorable to plaintiffs; and the Court
nmust determ ne whet her, "under any reasonabl e reading of the
pl eadi ngs, the plaintiff[s] may be entitled to relief."” Colburn
v. Upper Darby Township, 838 F.2d 663, 665-666 (3d Cr. 1988)

(citing, Estate of Bailey by Gare v. County of York, 768 F.2d

503, 506 (3d Cir. 1985)). The Court is not, however, required to
accept the truthful ness of opinions, |egal conclusions or
deductions derived fromthe actual allegations of fact.

&overnnent Guarantee Fund v. Hyatt Corporation, 955 F. Supp. 441

(D. Virgin |Islands 1997).
In disposing of a Rule 12(b)(6) notion to dism ss, the

Court is ordinarily limted to considering the sufficiency of the
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cl ai ns based upon the pleadings alone, and, "if matters outside
the pl eadings are presented to and not excluded by the Court, the
notion shall be treated as one for summary judgnent and di sposed
of as provided in Rule 56 and all parties shall be given
reasonabl e opportunity to present all material nade pertinent to
such a notion by Rule 56." Fed. R Cv. P. 12(b)(6). Such
rul e, however, is not absolute. Rather, in deciding a Rule
12(b)(6) notion the Court may |ikew se consider "matters of
public record, exhibits attached to the conplaint and itens

appearing in the record of the case.” Gshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, 1384, n. 3 (3rd Cr.

1994) .

Wth respect to this action, however, we do not need to
consi der whether it is permssible to go beyond the pleadings in
order to reach the substance of defendant's Rule 12(b)(6) notion,
since defendant has, in the alternative, requested sunmary
j udgnent .

A notion for sunmary judgnent nmay be filed by a
defending party at any tinme after commencenent of an action and
shal |l be granted when there are no genuine issues of materia
fact in dispute and the novant is entitled to judgnent as a
matter of law. Fed.R Civ.P 56(b), (c).

To support denial of summary judgnent, an issue of fact
in dispute nust be both genuine and material, i.e., one upon
whi ch a reasonable factfinder could base a verdict for the non-

nmovi ng party and one which is essential to establishing the
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claim Anderson v. Liberty Lobby, 477 U S. 242, 106 S.Ct. 2505,

91 L.Ed. 2d 202 (1986). The Court is not permtted, when
considering a notion for summary judgnent, to weigh the evidence
or make determ nations as to the credibility thereof. Qur sole
function, with respect to the facts, is to determ ne whet her
there are any disputed issues and, if there are, to determ ne
whet her they are both genuine and material. |1d.

The Court's consideration of the facts, however, nust
be in the Iight nost favorable to the party opposing sumrary
judgnent and all reasonable inferences fromthe facts nust be

drawn in favor of that party as well. Tigg Corp. v. Dow Corning

Corp, 822 F.2d 358 (3d Gr. 1987).

In order to obtain a summary judgnent, the proponent
of the notion has the initial burden of identifying, fromthe
sources enunerated in Rule 56, evidence which denonstrates the
absence of a genuine issue of material fact. When confronted by
a properly supported notion for sunmary judgnent, the opposing
party is required to produce, fromthe same sources, sone
contrary evidence which could support a favorable verdict. Thus,

[ T]he nere existence of sone evidence in support of the
non-novi ng party will not be sufficient to support a

denial of a notion for summary judgnent; there nust be
enough evidence to enable a jury to reasonably find for

t he non-noving party on the issue.

Petrucelli v. Bohringer and Ratzinger, 46 F.3d 1298, 1308 (3rd

Cr. 1995).
Addi tionally, where the plaintiff bears the burden of

proof on the issue which is the subject of the summary judgnent
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notion and is confronted by the defendant's argunent that the
facts do not support the claim the plaintiff nust identify
evi dence of record sufficient to establish every el enent

essential to the claim Celotex Corp. v. Catrett, 477 U S. 317,

106 S.Ct. 2548, 91 L.Ed. 2d 265 (1986). Equinmark Commercia

Finance Co. v. C1.T. Financial Services Corp., 812 F.2d 141 (3d

Cr. 1987).

In order to defeat summary judgnent, the party
opposi ng the notion may not rest upon nere denials of the facts
identified by the novant as supportive of its position, nor upon
t he vague and anor phous argunent that the record sonewhere does
or wwll contain facts sufficient to support its clains. Chi |l ders
v. Joseph, 842 F.2d 689 (3d Cr. 1987). Instead, the party
resisting the notion for summary judgnment is required to identify
specifically the evidence of record which supports the claimand
upon which a verdict inits favor may be based. 1d.

As noted, defendant seeks either dismssal of the
conpl aint or summary judgnent. Plaintiff has responded to
defendant's notion with an opposing affidavit and her own
references to matters outside of the pleadings. W concl ude,
therefore, that plaintiff has had appropriate notice and
opportunity to respond to a notion for summary judgnent. Thus,
we will proceed under Rule 56(c) and will consider the entire

record before the Court in ruling on defendant's notion.

[11. Di scussi on




The only basis for sumary judgnent, at present, is
defendant's contention that plaintiff failed to conmence this
action within ninety days of receiving a right-to-sue letter from
the EECC as required by 42 U S.C. 82000e-5(f)(1). The record is
very sparse with respect to when plaintiff or her attorney, who
filed the conplaint on Septenber 19, 1995, received the right to
sue letter.

It is undisputed that although the right to sue letter
bears the date of May 30, 1995, it was not mailed until June 15,
1995. (Exh. A to Defendant's Mdtion to Dismss or, in the
Al ternative, for Summary Judgnment, (Doc. #7); Exh. Ato
Plaintiff's Response to Defendant's Mdtion to Dismss or Mtion
for Summary Judgnent, (Doc. #8)). Moreover, plaintiff asserts
that she "does not recall receiving a right to sue letter
directly fromthe Econom c Qpportunity Conm ssion," (Affidavit
attached to Doc. #8, 12). Nevertheless, the right to sue letter
itself is addressed directly to plaintiff at the sanme address at
whi ch she has been receiving notices fromthe Court since this
action was reactivated, and defendant subm tted an unexecuted
certified mail return receipt sticker bearing the sane address
and the date of June 15, 1995. (Doc. #7, Exh. A).

In the absence of an affidavit fromeither plaintiff's
former counsel or a nmenber of his staff indicating when the
letter was received, an executed certified mail return receipt
form or any other evidence of the date of delivery of the

docunent, there is nothing in the record which conclusively
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establ i shes when plaintiff's counsel received the right-to-sue
letter, and when, or whether, plaintiff herself received it
directly fromthe EECC.
Plaintiff suggests that since the copy of the right-to-
sue letter submtted by defendant is stanped "Received Jun 19
1995" it would be appropriate to presune that her attorney
i kewi se received the right to sue letter on that date.
Plaintiff also asserts that since the envelope in which the right
to sue letter had been sent to her attorney bears a yell ow change
of address sticker with the date "06/17/95", along wth the
attorney's handwitten new address, the Court m ght reasonably
presunme that delivery of the letter to the attorney was del ayed
until at |east June 19, 1995.°
As defendant points out, however, where the record does
not concl usively establish the date of receipt of a right-to-sue
letter, the Court is obliged to rely upon Fed. R Gv. P. 6(e),
whi ch provi des that
Whenever a party has the right or is required to do
some act or take sone proceedings within a prescribed
period after the service of a notice or other paper
upon the party and the paper or notice is served upon
the party by mail, 3 days shall be added to the

prescri bed peri od.

I n accordance with this rule and Bal dwi n County Wl cone

Center v. Brown, 466 U S. 147, 104 S. C. 1723, 80 L.Ed. 2d 196,

1. Plaintiff received her entire file fromher forner attorney
in the spring of 1996, after the attorney informed plaintiff that
he coul d no | onger represent her, as he was |eaving the practice
of law. (Doc. #8, Affidavit of Sharyn L. Seitzinger at Y4, 6).
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200, n. 1 (1984), the only perm ssible presuned date of receipt
of the right-to-sue letter by plaintiff or her attorney is June
18, 1995, three days after the right-to-sue letter was mail ed.
It is not permssible, as plaintiff suggests, to rebut the Rule
6(e) presunption of mail delivery within three days by

substituting a plausible alternative presunption. Rather, as the

Suprenme Court noted in Baldwin County, the presunption mandated
by the Federal Rules of Civil Procedure is controlling absent

speci fic evidence of the date of delivery. See, also, Msel V.

Hlls Departnent Store, Inc., 789 F.2d 251 (3rd Cr. 1986).

Consequently, the last date for tinely filing of the instant
action was Septenber 18, 1995, ninety days after the presuned
delivery date of the letter to plaintiff or to her attorney.
Since the conplaint was not docketed until Septenber 19, 1997,
plaintiff's Title VII claimis time-barred.

Al though this result may appear harsh to the plaintiff,
and, indeed, inconprehensible, in light of our earlier decision
to extend the tinme for service of the conplaint, these seem ngly
contrary decisions may be understood in terns of the Court's
broad discretion to extend tinme for service of civil conplaints
pursuant to Rule 4(m) and our lack of discretion, in a  Title VII
action, "in the absence of a recogni zed equitable consideration
[to] extend the limtations period by even one day." Mosel, 789
F.2d at 253 (Citations and internal quotation marks omtted).

Regardl ess of the argunents of plaintiff and defendant

in support of and in opposition to extending the time limt for
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service, and in support of extending and clarifying the order
permtting plaintiff an extension of tine in which to effect
service of the conplaint, a conclusive determ nation of the
tinmeliness of this action was not possible in connection with the
notion to extend tine for service. The record was inconplete at
that tine, and neither party had then had a full and fair
opportunity to present to the Court a definitive record with
respect to the tineliness issue. Although it now appears that it
IS not possible to devel op such a record, there was no way for
the Court to properly determne that at the tinme this action was
rei nst at ed.

Mor eover, upon review of the entire record of this
matter, it is not entirely clear that plaintiff cannot actually
establish the date of receipt of the right-to-sue letter. W
note, in the first instance, that in her notion to extend tine
for service, plaintiff asserted that she had contacted her
attorney "early in Sept." of 1995 because she "wanted to neke
sure he filed the conplaint on tine. He assured ne he had."
(Doc. #3 at 13). Later, however, after receiving the file from
her attorney, she expressed the fear that her counsel had m ssed
the filing deadline. (ld. at 28). These statenents support the
inference that plaintiff herself was fully aware of the tine
[imt on filing her claimand believed that the conpl aint should
have been filed "early" in Septenber. Plaintiff's inquiry of her
attorney in early Septenber, 1995, is consistent wwth plaintiff's

notification by letter dated May 30, 1995, fromthe EEOCC
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informng her that the right-to-sue would be issued. (1d., Exh.
C). Notably, plaintiff did not state that she asked whet her or
when her attorney had received the right-to-sue. Thus, when she
spoke to her attorney in Septenber, 1995, she obviously believed
that the 90 day tinme period neasured fromthe date the right-to-
sue notice was received had expired or was about to expire.

In addition, although plaintiff nmakes reference in her
affidavit to a July 2, 1995, letter fromher attorney informng
her of his receipt of the right-to-sue notice, that letter is not
attached as an exhibit to her brief in opposition to defendant's
nmotion. Plaintiff has nmade it inpossible to determ ne,
therefore, whether the attorney referred to the date of his
recei pt of the EECC letter

Finally, although plaintiff asserts that she cannot
"recall" receiving the right to sue letter fromthe EEOCC, she
does not affirmatively state that she did not receive it. In her
notion for extension of tine to serve the conplaint, plaintiff
noted the size of her paper file on this case. (Doc. #3 at 5).

It is reasonable to infer that if a docunent as inportant as the
right-to-sue were mssing fromplaintiff's own file, she would,

at the | east, have stated in her affidavit that she has no record
of having received it directly fromthe EECC.

In a very simlar situation, in which severa
plaintiffs sought to avoid dism ssal of their Title VII clains as
untinely by claimng no recollection of when they received their

right-to-sue letters, the court noted that
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There is a presunption under Federal Rule of Cvil
Procedure 6(e), that the plaintiffs received the
letters three days after the EEOC nmailed them..and the
plaintiffs' inconclusive contrary quasi-denials fail to
rebut that presunption. Thus, the defendants are
entitled to judgnent as a matter of |aw agai nst
plaintiffs.

Norris v. Lee, No. 93-0441, 1994 W. 517951 at 3, (E.D. Pa. Sept.

20, 1994)(Citation omtted). Simlarly, in this case, we

concl ude that defendant has presented sufficient evidence that
the right-to-sue letter was nmailed on June 15, while plaintiff
has not net her sunmmary judgnent burden of comng forward with
sufficient evidence to rebut the Rule 6(e) presunption that she
received the it three days after it was mailed by the EECC

Rat her, plaintiff has asserted in her affidavit nothing nore than
a vague and inconcl usive suggestion that she m ght not have
received the right-to-sue notice. Since evidence of the actual
receipt of the right-to-sue letters by either plaintiff or her
attorney, if such evidence exists anywhere, is entirely under
plaintiff's control, it is apparent that plaintiff can conpletely
frustrate the 90 day statutory limtation on civil actions unless
the Rule 6(e) presunption is foll owed. This is precisely the
result that the Suprene Court refused to countenance in Baldw n
County and that the Court of Appeals for the Third Grcuit so
strongly disapproved in Mssel. In accordance with rel evant
precedent, therefore, we have no choice but to conclude that the
right-to-sue letter issued to plaintiff and copied to her
attorney by the EECC were presunptively received by themw thin

t hree days of the June 15, 1995, mailing of the notices.
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Finally, we note that defendant's notion includes
argunent to the effect that there is no basis for extending the
90 day tine limt for filing a conplaint under principles of
equitable tolling. Since plaintiff did not address that
contention in her response to the notion, we m ght assune her
tacit acqui escence to defendant's position in this regard.
Nevert hel ess, plaintiff seemed to assert equitable tolling
argunents in her request that the Court anplify the October 21
1996, order reinstating the case by affirmatively stating that it
was not tine-barred. Thus, we find it appropriate to include a
brief discussion of principles of equitable tolling.

As stated by the Court of Appeals in Oshiver v. Levin,

Fi shbein, Sedran & Berman, the 90 day tine limt for filing a

Title VII claimin district court may be extended for equitable
reasons in three situations:

(1) where the defendant has actively msled the
plaintiff respecting the plaintiff's cause of action;
(2) where the plaintiff in some extraordi nary way has
been prevented from asserting his or her rights; (3)
where the plaintiff has tinely asserted his or her
rights mstakenly in the wong forum

38 F.3d at 1387 (Ctations omtted). See, also, lrwin v. Dept.

of Veteran's Affairs, 498 U. S. 89, 11 S. C. 453, 112 L. Ed.2d 435

(1990).

The Court's research has disclosed not a single
instance in which the 90 day tine |imt for filing a civil action
asserting a Title VII claimwas extended by application of

equitable tolling principles where the conduct of plaintiff's
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counsel was the reason that the case was not tinely filed. > The
dereliction of plaintiff's chosen representative, even when
egregi ous, is not an appropriate circunstance for equitable

tolling. See, e.q., WIlson v. Dept. of Veterans Affairs, 65 F.3d

402 (5th Cir. 1995); Merrill v. Cntas Corp., Cv. A No. 95-

2423- AR, 1996 W 650951 (D. Kan. Nov. 5, 1996); Andree v. Center

for Alternative Sentencing, No. 92 Cv. 616 (TPG, 1993 W 362394

(S.D. NY. Sept. 14, 1993). In order to relieve plaintiff of the
consequences of her counsel's | apse through equitable tolling,

t he defendant, which bears no responsibility for the late filing
of plaintiff's conplaint, would necessarily be di sadvant aged.
Equity, however, is invoked to prevent or renedy injustice to an
i nnocent party and may not be used to favor one party over

anot her where both are equally faultless with respect to the

i ssue at hand such as, in this case, strict enforcenent or

enl argenment of the 90 day limtation on filing a Title VIl civil

action after a right-to-sue notice is received.

2. In Fellows v. Earth Construction, Inc., 794 F. Supp. 531 (D
Vt. 1992), the court initially denied defendant's notion for
summary judgnent based upon the filing of a Title VII conpl aint
nore than 90 days after delivery of the right-to-sue notice by
hol ding that the excusable neglect of plaintiff's counsel was a
sufficient reason for applying equitable tolling. Upon

reconsi deration, however, the court reversed its earlier

deci sion, noting that it had made "a significant error” in
concl udi ng that excusabl e negl ect was an appropriate standard
upon which to apply equitable tolling to extend the limtations
period. Fellows v. Earth Construction, Inc., 805 F. Supp. 223,
224 (D. vt. 1992).
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| V. sSunnary

Def endant has presented evidence in this case that the
EEOC nailed a right-to-sue letter to both plaintiff and her
counsel on June 15, 1995. Despite having every opportunity to do
so, plaintiff has provided no evidence concerning receipt of the
right-to-sue letter by plaintiff herself or by her counsel.

Thus, it is apparently inpossible to establish conclusively when
either plaintiff or her counsel received such letters. |I|ndeed,
there is, and apparently will be, no evidence whether plaintiff
actually received the right-to-sue letter nailed directly to her
Under such circunstances, it is appropriate to invoke the
presunption of receipt wthin three days of mailing pursuant to
Fed. R Cv. P. 6(e). There is insufficient evidence to rebut
that presunption, and, to the extent such evidence exists, it is
within plaintiff's control and she has failed to produce it.

It is appropriate, therefore, to conclude that the
conplaint in this action should have been filed no later than
Sept enber 18, 1995, 93 days after the right-to-sue notice was
mai | ed by the EEOCC. Since the conplaint in this action this
action was filed on Septenber 19, 1995, it was untinely and nust

be dism ssed. An appropriate order follows.
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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF PENNSYLVAN A

SHARYN L. SEI TZI NCGER, CIVIL ACTION

)
) NO  95-5926
Plaintiff )
)
VS. )
)
THE READI NG HOSPI TAL AND )
MEDI CAL CENTER, )
)
)
Def endant )
TROUTMAN, S.J.
ORDER
And now, this day of August, 1997, upon

consi deration of Defendant's Mdtion to Dismss or for Sunmary
Judgnent, (Doc. #7, Part #1 & Part #2), and plaintiff's response
thereto, IT IS HEREBY ORDERED that the notion is GRANTED.

| T 1S FURTHER ORDERED t hat the above-captioned action
is DISM SSED wi th prejudice.

S J.



