IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MVEEYONG HEEKI M KI'M : ClVIL ACTI ON
VS.
TROOPER ANTHONY M GANT, et al. NO. 95-2905

VEMORANDUM AND ORDER

Before the court for consideration are Defendants Gant,
Pender, Brown and Harrison's Post Trial Mtion for judgnent as a
matter of law and Motion for New Trial, pursuant to Federal Rules
of Gvil Procedure (Fed.R G v.P.) 50(b) and 59(e), respectively.

l. BACKGROUND

In this case, three African Anmerican Pennsylvania state
troopers were involved in an undercover operation where they
purchased identification cards under fictitious nanes on one day
froma Korean wonman in a store |located in a predom nantly Korean
nei ghborhood in West Phil adel phia. Six days |ater these troopers
returned to the sane store arned with a warrant and arrested a
Korean woman for the alleged crine of fraudulently manufacturing
false identification. The Plaintiff maintains that she sold no
cards to these troopers but rather, the sale was nade by anot her

Kor ean woman nanmed Conni e Lee who has adnmitted to doing so.*!

1. The Troopers explain that Pender, Brown and Harrison entered the store and | eft the
store separately over a three hour time period; one trooper would not enter the store
until the trooper before him had left. (N.T. 3-106). Trooper Gant then interviewed each
of the troopers and devel oped the composite description that he filed on an Affidavit for
Probable Cause for Arrest Warrant. He described the subject to be arrested as follows:

(continued...)



Here then, we visit once nore the decreased accuracy of
cross-racial identification relative to sane-race identification
in eye-w tness testinony.

Plaintiff, Meeyong HeekimKim[Ms. Kinj, filed this action
agai nst defendants for malicious prosecution and violation of her
Fourth Amendnent and Fourteenth Amendnent rights. Ms. Kinis
clains stemfromthe followng facts: Ms. Kimwas arrested by
t he defendants and charged with state | aw violations for forgery
and tanmpering with records by manufacturing photographic
identification cards which could then be used fraudulently. A
muni ci pal court judge dism ssed the charges against Ms. Kim
Ms. Kimwas subsequently arrested a second tine under new
charges. These charges against Ms. Kimwere al so eventual ly
dismssed. Plaintiff claimed that wth regards to this latter
arrest, defendants nmaliciously caused the Phil adel phia Di strict
Attorney's (D.A. ) office to order her arrest on new charges,
still alleging that Ms. Kimhad fraudul ently manufactured
identification cards as in the first arrest. Ms. Kinms civil
case was tried by this court before a jury which awarded the
plaintiff $30,000: $12,000 from Trooper Gant and $6, 000 from each

of the other three defendants respectively.

1. (...continued)
"White asian female, approx 25 y.o.a., 5'4", 120 Ibs with brown
hair..."
The troopers testimony indicates that each of their descriptions varied slightly as to the
weight and height of the suspect. (N.T. 3-106, 4-55). Duringtrial, Mrs. Kim testified
that she was 40 yearsold, 5' tall and 99 Ibs.
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In the jury's response to the special verdict
interrogatories, it found that the state troopers had probabl e
cause for their initial arrest of plaintiff and that the original
arrest was done with no nalice. The jury also found that
subsequent to the initial arrest, in light of further information
known to the officers, the officers acted maliciously and w thout
probabl e cause in continuing the prosecution and rearrest of
plaintiff.

Jae Han Kim[M. Kin], the plaintiff's husband, naintained
his jewelry store on the first floor of a building owed by John
J. Lee [M Lee]. M. Kimleased space fromM. Lee and his
jewelry store was |located in the same large roomwith M. Lee's
phot ograph and identification card store. According to Ms.
Kims testinony the counters of M. Lee's and M. Kims stores
were about twenty feet apart and the only significant barrier
between the stores was the Kims jewelry store counter which was
"L" shaped, connecting to the wall on the side of the counter
facing Lee's store and extended out fromthe wall and then away
fromthe Lee's counter on a right angle. Ms. Ki mmintained
that on the day the |.D. cards were sold fromthe Lee's store to
an undercover officer, it was Connie Lee [Ms. Lee], M. Lee's
wi fe, that produced and sold the cards, that a video tape
recording froma surveillance canera showed Ms. Kimwas behind
the jewelry store counter at the tinme of the sale and that, as
evi denced by the video tape, she could not have been at the Lee's

store counter to sell the I.D. cards. She clained that the
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def endants had know edge of this informati on and that they
nonet hel ess pursued her prosecution with nalice.

For the follow ng reasons, defendants' notions are granted
in part and denied in part.

1. DI SCUSSI ON

A. Mbtion for Judgnent as a Matter of Law Pursuant to
Fed.R. G v.P. 50(b)

In reviewing a notion for judgnent as a natter of |aw, the
court nust "view all the evidence and inferences reasonably drawn
therefromin the |ight nost favorable to the party with the

verdict." Marino v. Ballestas, 749 F.2d 162, 167 (3d Cr. 1984);

Bhaya v. Westinghouse Electric Corp., 832 F.2d 258, 159 (3d Cir.

1987), aff'd, 922 F.2d 184 (3d Cir. 1990), cert. denied, 501 U S

1217 (1991) (citations omtted). Judgnent as a matter of |aw may
be granted "only if, as a natter of law, '"the record is
critically deficient of that m nimum quantity of evidence from

which a jury mght reasonably afford relief.'" Dudley v. South

Jersey Metal, Inc., 555 F.2d 96, 101 (3d GCr. 1977) (quoting

Denney v. Siegal, 407 F.2d 433, 439 (3d Gr. 1969)). In

consi dering the defendants' notion, the court is "not free to
wei gh the evidence, pass on the credibility of the w tness, or
substitute [its] judgnent of the facts for that of the jury."
Blair v. Manhattan Life Ins. Co., 692 F.2d 296, 300 (3d Gr.

1982).
Def endants claim incorrectly, that where the jury "found

that the troopers' conduct [with regard to the first arrest] was



supported by " probable cause', they could not find that the
troopers then conpelled the Philadel phia County District
Attorney's Unit to make the decision to rearrest plaintiff on new
charges." Defendants first argue that "if an arrest is done with
"no nmalice' and that arrest is supported by " probabl e cause'...
then a claimfor a later allegedly malicious prosecution based
upon intent will not lie."? Defendants' Brief, pp. 2-3, (citing
Albright v. Qiver, 510 U S. 266 (1994)). 1In addition, the

def endants argue, that once the jury found probable cause to
exist wwth regard to the first arrest, the jury could not then
find that probable cause was |acking with regard to the second
arrest; therefore, the plaintiff's claimregarding the second
arrest nust be based solely upon the substantive due process
provi sion of the Fourteenth Amendnent. Defendants cite Al bright
for the proposition that a claimfor an arrest violating an
arrestees' substantive due process rights is not actionable under
section 1983.

Def endants al so contend that the D.A 's decision to
prosecute plaintiff was a supersedi ng cause of plaintiff's
all eged injuries. Accordingly, defendants claimthat none of
t hem had personal involvenent in the decision to prosecute the
plaintiff and that therefore, none of them can be found |iable.

Def endants' Brief, p. 5 (citing, Rode v. Dellarciprete, 845 F. 2d

2. The Troopers contend that they were unawar e that the District Attorney's unit had
decided to arrest plaintiff anew.



1195, 1207 (3d Cir. 1988)). Based upon this reasoning, the

def endants nove for judgnent as a matter of law in their favor.
In the alternative, they claimthat they are entitled to a new
trial.

1. Kims malicious prosecution claimis cognizable.

In Al bright, Justice Rehnquist witing for the plurality
rejected the claimthat an arrest perfornmed w thout probable
cause coul d be actionable as a violation of substantive due
process. However, he left open the question of whether such a
cl ai m woul d succeed under the Fourth Anendnent. ® Justice
G nsburg, witing in concurrence, explained that an arrest
Wi t hout probabl e cause woul d be governed by the Fourth
Amendnent's prohibition on "unreasonable . . . seizures."

Al bright, 510 U S. at 277-78 (G nsburg, J., concurring). She
further opined that to the extent that a malicious prosecution
claimis actionable under section 1983, it is to be eval uated
under the liberty interests protected by the Fourth Amendnent,

whi ch had been specifically intended to address the problens

3. The plurality observed that it "has always been reluctant to expand the concept of
substantive due process because ... guideposts for responsible decision making in this
unchartered area are scarce and open-ended.” Albright, 510 U.S at 271-72, (quoting
Callinsv. City of Harker Heights, 503 U.S 115, 124 (1992)). Thus, "where a particular
amendment “provides an explicit textual source of constitutional protection' against a
particular sort of government behavior, “that Amendment, not the more generalized
notion of substantive due process, must be the guide for analyzing these claims.™
Albright, 510 U.S at 272 (quoting Graham v. Connor, 490 U.S 386, 395 (1989)(internal
quotations omitted).




associated with pretrial deprivations of liberty. Albright, 510
U S at 273.°

Al bright does not bar the plaintiff's |lawsuit because she
brought her malicious prosecution claimunder the Fourth
Amendment. She clained that the defendants acted wth malice and
W t hout probable cause in effecting her second arrest, thereby
violating her Fourth Amendnent rights. Furthernore, plaintiff
presented sufficient evidence at trial to indicate a deprivation
of her Fourth Amendnent |iberty interests. The Court Report form
for prelimnary arraignnents in Phil adel phia Common Pl eas and
Muni ci pal Court indicates that an individual released on her own
recogni zance wthout bail is required to report to the pretrial
services division of the Philadel phia Court system and shoul d she
fail to do so bail would be revoked and that individual would be
rearrested and returned to jail. This requirenment creates a

restriction on the released individual's liberty. See, Mirphy v.

Lynn, No.Cl V. A 96-2392, 1997 W. 371091, at *4-6 (2nd Cr. July 8,
1997) (hol ding that "liberty deprivations regulated by the Fourth

4, " Although no other member of the Court formally joined Justice Ginsburg's opinion,
three other Justices appeared to agree with her reading of the Fourth Amendment. These
wer e Justice Souter, who wrote in concurrence, Justice Stevens, who wrote the dissent,
and Justice Blackmun, who joined Justice Stevens opinion. See Albright, 510 U.S. at
306-07. Nor did any of the other Justices express any disagreement with Justice
Ginsburg's views. Chief Justice Rehnquist, who wrote the plurality opinion, appeared to
view the task presented by Albright sufficiently narrowly that he had no occasion to
address the issues Justice Ginsburg raised. See Albright, 510 U.S at 275. Justice
Scalia, who joined Justice Rehnquist's plurality opinion, also wrote a brief concurring
opinion on subjects that did not touch on those raised by Justice Ginsburg. Finally,
Justice Kennedy, who wrote an opinion concurring in the judgment that was joined by
Justice Thomas, followed a line of reasoning (which focused on the availability of state
tort laws as a remedy) under which he had no occasion to consider the issues raise by
Justice Ginsburg." Cyprusv. Diskin, 936 F.Supp. 259, 263 (E.D. Pa. 1996).
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Amendnent are not limted to physical detention").

In the instant case, plaintiff executed a Court Report form
when the court rel eased her on her own recogni zance after her
first arrest. \Wen the Philadelphia District Attorney's office
reinstituted the charges against Ms. Kim the court inposed
requirenents were al so reinposed; Ms. Kimagain was free on her
own recogni zance and required to be available for the court. The
Honor abl e Joseph Papalini held a rearrest prelimnary hearing on
August 20, 1993 in which he held plaintiff over for a remand
hearing on one of the three counts against her and dism ssed the
ot her two. Three nonths | ater, on Novenber 23, 1993, the
Phi | adel phia Court of Common Pl eas dism ssed the | ast count
against plaintiff as a result of pretrial oral argunent. During
this three nonth period plaintiff's Iiberty was sufficiently
restrained to constitute a deprivation of Ms. Kinms Fourth
Amendment rights. Thus, Kims claimwith regard to her second
arrest was cogni zabl e under the Fourth Anmendnent.

2. Ki m present ed evidence that woul d support a jury finding of
mal i ci ous prosecution.

Qur court of appeals has instructed that one's
responsibility for the initiation of a crimnal proceeding is
determ ned by reference to section 653, conment (g) of the
Rest at ement (Second) of Torts. The Restatenent distinguishes
bet ween cases where soneone files a conplaint or demands a
prosecution and scenarios in which soneone nerely provides

information to the police. The Restatenent notes:



". . . The exercise of the officer's discretion nmakes
the initiation of the prosecution his own and protects
fromliability the person whose infornmation or
accusation has led the officer to initiate the

pr oceedi ngs.

If, however, the information is known by the giver
to be false an intelligent exercise of the officer's
di scretion becone inpossible, and a prosecution based
upon it is procured by the person giving the fal se

information. In order to charge a private person with
responsibility for the initiation of proceedings by a
public official, it nust therefore appear that his

desire to have the proceedings initiated, expressed by

direction, request or pressure of any kind, was the

determ ning factor in the official's decision to

comrence the prosecution, or that the information

furni shed by hi mupon which the official acted was

known to be false."

O her courts have held that police officers may be |liable
under section 1983 for prosecution wthout probable cause if they
fail to disclose excul patory evidence to prosecutors, nake fal se
or msleading reports to the prosecutor, onmt material
information fromthe reports, or otherwise interfere with the
prosecutor's ability to exercise i ndependent judgnent. See

Sanders v. English, 950 F.2d 1152, 1162-1164 (5th G r. 1992)

(del i berate conceal nent or deliberate failure to disclose
patently excul patory evidence to prosecutor exposes officer to
liability for malicious prosecution under 8 1983); Barlow v.

G ound, 943 F.2d 1132, 1136-1137 (9th Cir. 1991), cert. denied,

505 U. S. 1206, 112 S.Ct. 2995, 120 L.Ed.2d 872 (1992) (officer
may be |iable under 8§ 1983 where his om ssion of crucial
i nformation prevented prosecutor from making i ndependent

j udgnent); Robinson v. Mruffi, 895 F.2d 649, 655 (10th Gr.

1990) (officer may be liable under § 1983 for nmalicious
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prosecution if he purposefully conceal ed and m srepresent ed

material facts which nmay have influenced prosecutor's decision to

prosecute); MMIlian v. Johnson, 878 F. Supp. 1473, 1502- 1503
(MD. Ala. 1995) (police officers have a clearly established duty
to turn excul patory evidence over to the prosecutor for

di scl osure to the defendant); Rhodes v. Smthers, 939 F. Supp.

1256, 1273-1274 (S.D.WVa. 1995) (citing Mihoney v. Kesery, 976

F.2d 1054, 1061 (7th Cr. 1992)) (officer may be |iable under 8§
1983 if he procures a prosecution by lying to the prosecutor).
This circuit has stated:

"Where a police officer causes an arrest to be
made pursuant to a warrant which he obtained on the
basis of statenents he knew to be false or on the basis
of statenments he nmakes in reckless disregard of the
truth, a plaintiff may recover damages under section
1983 for "unreasonabl e seizure"” of his person in
violation of the Fourth Anmendnent."”

Li ppay v. Christos, 996 F.2d 1490, 1502 (3rd Cr. 1993); citing,

Forster v. County of Santa Barbara, 896 F.2d 1146, 1148 (9th Cr.

1990) (per curiam (adopting the standard of determ ning the

validity of search warrants enunciated by Franks v. Del aware, 438

US 154 (1978), in permtting 8 1983 plaintiffs to recover for

violations of the Fourth Amendnent); Haupt v. Dillard, 794

F. Supp. 1480, 1490 (D. Nev. 1992) (sane).

In the instant case, the jury found that subsequent to the
initial arrest, in light of further information known to the
officers, the officers acted maliciously and w t hout probable
cause in continuing the prosecution of plaintiff. Therefore, the

rel evant question is whether, as a matter of l[aw, considering the
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facts |l earned by the defendants after Kinis first arrest, the
jury could conclude that the troopers interfered with the
prosecutor's ability to exercise his judgenent by making
statenments known to be false or in reckless disregard of the
truth.

This court nmust inquire whether, as a matter of |aw, there
was evi dence sufficient to support the jury's verdict. Al four
def endants were present for and participated in the initial
arrest of Ms. Kimand were present for her prelimnary hearing.
Furthernore, the jury heard trial testinony regarding the
of ficers' comunications with the D.A's office that could have
evidenced their pursuit of prosecution and showed that the
officers were aware that the Assistant District Attorney (A D A)
was considering prosecuting Ms. Kimfurther. Also, the jury
viewed a video recording of the events which occurred in the
subject jewelry store on the day Ms. Kimwas supposed to have
sold the fraudulent identification to the defendant officers.
Ms. Kimalleged that this tape showed that she could not have
sold the I.D.s to the officers.

The evidence presented to the jury at trial included the
fol | ow ng:

a. Def endants' |l nvestigation and First Arrest of Ms. Kim.

On Decenber 9, 1982, on three different occasions during a
t hree hour period, defendants Pender, Brown and Harrison entered
the store front where M. Lee maintained an |I.D. production

busi ness for the purpose of purchasing identification under
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fictitious nanmes thus inplicating the producer and owner of the
store in fraud. (N T. 4-9 - 4-11). These three defendants were
sold I.D.s by an asian woman. They then left the store and

provi ded a very basic description of the woman who sold the
identification to Gant who was | eading the investigation. Gant
then used the description in an application for an arrest warrant
for the asian woman who sold the I.D.s. (N T. 4-11). The
description was as foll ows:

"White asian fermal e, approx 25 y.o.a., 54", 120 Ibs
with brown hair..."

Affidavit for Probable Cause for Arrest Warrant, P-4.

Havi ng obtained an arrest warrant, the officers returned to
the subject store front two days later to arrest the wonan who
had sold themthe |1.D.s. Though the defendants acknow edge t hat
t hey coul d have perforned a buy-bust, a sale constituting a crine
foll owed by an arrest, on that occasion to confirmthat they were
about to arrest the correct woman, the officers admttedly did
not do so. (N T. 4-13, 4-14). The officers explained that they
believed that the three trooper eye witnesses to the previous
sal es woul d be enough to obtain a conviction.

Before the arrest, only one of the sanme three troopers who
purchased the identification, Trooper Pender, entered the store
to confirmthat the person who had sold himthe identification
was present. Ms. Kimwas behind the Jewelry store counter when
they entered the store. She was the only asian wonan in the

store at the time. Nevertheless, the police arrested Ms. Kim as
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t he woman who had sold the troopers the identification. At the
time of the arrest M. Lee informed Gant that Ms. Kimhad never
worked for himselling I.D.s fromhis counter. (N T. 2-71, 2-
80) .

b. | nformati on Def endants Learned After Ms. Kinls First
Arrest

Charles WIllianms, City of Phil adel phia, First Deputy Cerk
of Quarter Sessions, responsible for record keeping for the court
system for the Common Pl eas Court and the Municipal Court
testified as to eight |isted dispositions involving Ms. Kim
i ncl uded a hearing on July 9th, 1993, before the Honorable Felice
St ack. Wllianms testified that in that hearing all charges
agai nst Kimwere discharged. He further stated that the
Honor abl e Joseph Papalini held a rearrest hearing on August 20,
1993, in which he discharged the charges as to forgery and
tanpering and remanded the case back to Muinicipal Court on the
false I D charge. That was followed by a remand hearing on
Cctober 13, 1993, held by the Honorable Louis Presenza. On
Novenber 23, 1993, Judge Presenza honored a notion to dism ss and
the case was discharged. (N T. 1-87).

After one of the numerous crimnal hearings involving Ms.
Kim an A D. A asked Pender to pick the picture of the woman who
sold himthe I.D. fromtwo pictures which he presented to Pender.
The A.D.A told himthat "they |look very close to ne." At that
poi nt Pender identified Ms. Kinis picture as the wonan from whom

he nmade the purchase. (N T. 4-16). On cross exani nation defense
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counsel pointed out that Pender nade this photo identification
after an "eight hour"” crimnal hearing in which Ms. Kimwas the
Defendant. (N. T.4-28). This event evidenced sone concern on the
part of the prosecution as to the correct identification of the
woman from whom the troopers purchased the I.D.s.

After Ms. Kims first hearing, Ms. Kims attorney gave the
vi deo tape recording to the AD.A who in turn presented it to
Gant. The tape was recorded by a security canera |located in the
jewelry store above and in front of the counter. The canera was
able to capture on tape all of the com ngs and goi ngs from behind
the Jewelry store counter. The tinme of the recording is evident
on the tape because there is a clock in clear view of the canera.

The appearance of the investigating and arresting troopers
on the tape make it clear that the video tape presented in court
was taken on two days: the first was taken on Decenber 9, the day
that three of the defendants appeared and purchased the I.D.s.
The second was recorded on Decenber 15, the day that the
defendants arrested Ms. Kimfor the first tine. Ms. Kimalso
appears on the tape during the tinme of the purchase of the I.D.s
and the arrest. Mst significantly, Ms. Kimappears behind the
jewelry store counter during the Iength of the tape taken on
Decenber 9, and does not | eave her counter as the tape shows the
def endant officers enter the store and passed the Jewelry store
on their way to the Lee's counter to purchase the |I.D.s.

Gant testified that ". . . the defense counsel for the

Kins presented a videotape to the D.A. 's office. The D.A then
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asked the troopers involved to review that tape,” and that he
reviewed the tape as did the other defendant officers. (N T. 3-40
- 3-42). \When asked whether he talked to the other defendant
troopers about Ms. Kinls case, Gant stated that he "tal ked with
the other troopers [about the case]. . . because the video was at
issue at that tinme." 1d.

Both M. Lee and M. Kimtestified that they attenpted to
talk with Gant, between the tinme of the first and second arrest
of Ms. Kim to informhimthat it was not Ms. Kimbut Ms. Lee
who had sold the I.D.s in question (N.T. 2-68, 2-69) and that
Ms. Kimhad never sold the I.D.s in question but that Gant
refused to speak with them (N T. 2-71, 2-80). Wen confronted
with this allegation by plaintiff's counsel, Gant stated that he
woul d not talk to the defendants or their representatives about
the matter, and that it is the role of the DDA to do so. (NT.
3-100).

C. Def endant Troopers' Pursuit of Prosecution

When defense counsel asked Gant whether he had any "input"
or "involvenent"” in the decision to rearrest Ms. Kim Trooper
Gant stated that the A.D.A infornmed himof the allegation that
he had arrested the wong wonan at the sanme tine that the A D A
gave himthe videotape. (N T. 3-40 - 3-42).

Trooper Gant further testified under cross-exam nation that
at the tinme of the prelimnary hearing, after the initial charges
agai nst Ms. Kimhad been dism ssed, he spoke with the assigned

A D. A about a rearrest of Ms. Kim Wile Gant testified that
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he did not encourage the rearrest, he stated that the A D. A told
himthat he intended to rearrest Ms. Kim Gant told the A D A
that he felt there was a charge to be pressed against Kim that
the D. AL asked his opinion and that he gave his opinion to the
A.D.A (N.T. 3-165).

Ms. Kimwas acconpani ed at her first appearance by nore
t hat one ot her Korean woman who sat next to her in the back of
the court roombefore trial. Gant testified that he thought this
was an obvious attenpt to thwart the defendants' identification
of Ms. Kimas the woman who had sold the I.D.s to the
defendants. He testified that this had angered himand it was a
factor in his determ nation not to conmunicate with
representatives, friends and famly of Ms. Kimwhen they
approached himto give himinformation regarding the case.

Mary Ennis, Esquire, who represented Ms. Kimin
prelimnary crimnal matters involving her first arrest,
testified that after getting a continuance, they were wal ki ng out
of the courthouse going to their cars when O ficer Pender
standing on the corner yelled at them"f--- you,"” and he | ooked
at Ms. Kimand said |"mgoing to get you sooner or later. M.
Kimstated that he saw the officers follow themout of court and
he thought that it was Gant who yelled the epithet at them
(N.T. 1-175).

Trooper M chael A Pender and Oficer Stanley Brown were two
of the three officers who first purchased the identification from

the photo |I.D. counter in question and then gave a description of
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t he woman who sold the |I.D. to Trooper Gant for the purposes of
drafting the affidavit for the first arrest warrant. (N T. 3-
139, 4-07 - 4-15). When Trooper Pender was asked "was there
ever a conversation anong [the defendant officers] as to whether
or not you chose the right |ady?, " he answered, "only on one
occasi on we m ght have tal ked about that and we all felt as
t hough we picked the right person.”™ Wen plaintiff's counse
attacked Pender's answer, he responded, "during the course of
going to court on nunerous occasions to nunerous continuances and
everything, probability, [sic] we tal ked about it nore than once,
we probably discussed it nore than once, standing in the
hal lway." (N T 4-23, 4-24). Pender also stated on cross
exam nation that he was aware before the tinme of the second
arrest that Ms. Lee had admtted to selling the defendant
officers the I.D.s.

Trooper Reginald A Harrison testified that Gant |led the
i nvestigation involving the subject store. Harrison admtted on
cross-exam nation that he had stated in a deposition that he
"encouraged" the A D. A tore-arrest Ms. Kim He went on to
state that "the D.A told us that he was a bit angry at it being
thrown out"” and that "he was going to file the charges, that's
when | said, okay, go ahead."” (N T. 3-156).

Ennis further testified that she talked wth an A D. A Sybi
Scott and her supervisor, an A D.A nanmed M. Arnold Gordon
about the possibility of dropping charges against Kim According

to her testinony M. Gordon had | ooked at the video and that he
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was going to drop the charges but the state police wouldn't agree
toit. (NT. 1-176).

Furthernore, Charles WIllianms, First Deputy Cerk of Quarter
Sessions, testified that the D.A.'s office prosecutes cases in
Phi | adel phia and that in determ ning whether to prosecute a case,
an AD.A. will rely on the facts relayed to the attorney by a
police officer. He also testified that an AD. A wll not
di scontinue the prosecution of a case unless he has the
acqui escence of the police officers involved. (N T. 1-96).

Viewing all of the evidence and inferences reasonably drawn
therefromin the light nost favorable to the party with the
verdict, this court nust deny the defendants' notion for judgnent
as a matter of lawin part. Cearly, plaintiff has presented the
"m ni mum quantity of evidence fromwhich a jury m ght reasonably

afford relief" as required by Dudl ey, supra, on her claimof

mal i ci ous prosecution. The notion is denied with regard to
defendants Harrison and Gant. Testinony showed that they had
personal comuni cations with the prosecution in Kims case and
the jury could find that the troopers interfered with the
prosecutor's ability to exercise his judgnment by making
statenments known to be false or in reckless disregard of the

truth as required by Lippay v. Christos, supra. Therefore

def endants' notion for judgenent as a matter of law is deni ed.

d. Per sonal | nvol venent

A defendant in a civil rights action nust have persona

i nvolvenent in the alleged wongs; liability cannot be predicated
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solely on the operation of respondeat superior. Parratt v.

Taylor, 451 U.S. 527, 537 n. 3 (1981); Hanpton v. Hol nesburg

Prison Oficials, 546 F.2d 1077, 1082 (3d Cr. 1976). Personal

i nvol venent can be shown through all egations of personal
direction or of actual know edge and acqui escence. Rhode v.

Dellarciprete, 845 F.2d 1195, 1207 (3d Cr. 1988).

In the instant case, plaintiff did not present a m ni num
gquantity of evidence that would show that the defendants, Pender
or Brown had personal conmmunications with the prosecution in
Kims case so that the jury could find that the troopers
interfered with the prosecutor's ability to exercise his
judgnent. Although the two troopers viewed the video tape that
the plaintiff clainms would show she could not have sold the I.D. s
in question, there was no evidence that these two officers knew
that the District Attorney's office would or did in any way base
its conclusion to rearrest Ms. Kimon their determ nation of
whet her they thought they had arrested the right wonman in their
first arrest. Therefore, evidence upon which to base a jury
finding that Brown and Pender influenced the District Attorney's
office inits decision to rearrest Ms. Kimis |acking.

Accordi ngly, defendants notion for judgnent as a matter of lawis
granted i nasnuch as it applies to Pender and Brown. Judgnent
w |l be so anended.

B. Mbtion for New Trial Pursuant to Fed.R Cv.P. 59

Rul e 59 of the Federal Rules of G vil Procedure does not

specifically enunerate the grounds for a newtrial. Courts,
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however have established that a new trial may be granted when:
(1) the verdict is against the clear weight of the evidence; (2)
damages awarded are excessive; (3) the trial was unfair; and (4)
substantial errors were nade in the adm ssion or rejection of
evidence or the giving or refusal of instructions. Nor t heast

Wnen's Center Inc. v. McMnagle, 689 F. Supp. 465, 468 (E.D. Pa.

1988), aff'd, 868 F.2d 1342 (3d Cir.), cert. denied, 493 U S. 901

(1989).

In addition, where there is legally sufficient evidence to
support the verdict, thus foreclosing judgnent as a matter of
| aw, but the verdict is nonetheless contrary to the great weight
of the evidence, a newtrial nmay be necessary to prevent the

m scarriage of justice. Roebuck v. Drexel University, 852 F.2d

715, 735-36 (3d Cir. 1988).

In evaluating a notion for a newtrial on the basis of trial
error, the court nust determne, (1) whether an error was nade,
and (2) whether the error "was so prejudicial that refusal to
grant a new trial would be “inconsistent with substanti al
justice'." Bhaya, 709 F.Supp. at 601 (citation omtted). In
reviewng a notion for a newtrial, the court nust "view all the
evi dence and inferences reasonably drawn therefromin the |ight
nost favorable to the party wwth the verdict." Mrino, 749 F.2d
at 167 (citation omtted).

In the instant case, defendants present no basis upon which
such a notion should be granted. For the aforenentioned reasons,

defendants' notion for a newtrial is denied.
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C. Qualified |mmunity

I nmust now address the issue of the officers' defense of
qualified inmmunity, in the context of a jury trial.

The United States Suprenme Court provided the current
standard for "good faith" or "qualified" inmmunity in Harlow v.

Fitzgerald, 457 U.S. 800, 817, 102 S.&. 2727, 2738, 73 L.Ed.2d

396 (1982):

. governnent officials perform ng discretionary
functions generally are shielded fromliability for
civil damages insofar as their conduct does not violate
clearly established statutory or constitutional rights
of which a reasonabl e person woul d have known."
This circuit has adopted the approach that officials nust know
and apply general legal principles in appropriate factual
situations. "The contours of the right nust be sufficiently
clear that a reasonable official would understand that what he is

doing violates that right." Pro v. Donatucci, 81 F.3d 1283, 1291-

92 (3rd Cr. 1996) (citing Anderson v. Creighton, 483 U S. 635,

640, 107 S.Ct. 3034, 3039, 97 L.Ed.2d 523 (1987)). Al though
officials need not predict the future course of constitutional
law, they are required to relate established | aw to anal ogous

factual settings. See Pro v. Donatucci, supra, at 1292; see also

Young v. Keohane, 809 F. Supp. 1185, 1191 (M D. Pa. 1992). 1In the

absence of a case applying established principles to the sane
facts, this court nust inquire whether, in |light of decided case
| aw, reasonable officers would have believed that their conduct

woul d be | awf ul . Lattany v. Four Unknown U.S. Marshals, et al. ,

845 F. Supp. 262, 265 (E.D. Pa. 1994).
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While the qualified imunity defense is frequently
determ ned by courts as a matter of law, a jury should decide
di sputed factual issues relevant to that determ nation. Abdul -

Akbar v. Watson, 4 F.3d 195, 201 (3d Cir. 1993); Deary v. Three

Un-naned Police officers, 746 F.2d 185, 190-92 (3d Cr. 1984);

Wite v. Walker, 950 F.2d 972, 976 (5th Cr. 1991); see also,

Qiveira v. Myer, 23 F.3d 642, 649 (2d G r. 1994) (holding that

while qualified imunity should normally be decided by the court,
where facts concerning the availability of the defense are
di sputed "jury consideration is normally required"), cert.

deni ed, US _ , 115 S. . 721, 130 L.Ed.2d 627 (1995).

In order to anal yze defendants' claimof qualified i munity,
this court nust determ ne whether the | aw was clearly established
at the tinme of the alleged violation, and we nust al so deci de
whet her, given the law at that tinme, a reasonable officer could
have believed his conduct to have been reasonabl e under the |aw.

See Dixon v. Richer, 922 F.2d 1456 (10th Gr. 1991). The first

part of this test is purely a question of |law, but the latter
part of the test requires application of the law to the

particul ar conduct at issue, an inquiry which may require factual
determnations if the nature of the conduct is disputed.

Pritchett v. Alford, 973 F.2d 307, 312 (4th Gr. 1992).°

5. In Anderson v. Creighton, 483 U.S. 635, 643 (1987), the plaintiffs argued that "it is
inappropriate to give officials alleged to have violated the Fourth Amendment and thus
necessarily to have unreasonably searched or seized--the protection of a qualified
immunity intended only to protect reasonable official action. It isnot possible, that is, to
say that one 'reasonably' acted unreasonably.” The Court rejected this argument. The

(continued...)
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Accordingly, the defendants are entitled to qualified
immunity as a matter of law if the applicable | aw was not clearly
established at the tinme of the alleged constitutional violation.
Anderson, 483 U. S. at 483. The right not to be arrested in the
absence of probable cause is undoubtedly well-established. As
cited above, the Third G rcuit has clearly established the law in
cases where police officers have allegedly maliciously prosecuted
a case:

"Where a police officer causes an arrest to
be nade pursuant to a warrant which he obtai ned on
the basis of statenments he knew to be false or on
t he basis of statements he nmakes in reckless
di sregard of the truth, a plaintiff may recover
damages under section 1983 for "unreasonabl e
sei zure" of his person in violation of the Fourth
Amendnent . "

Li ppay v. Christos, 996 F.2d 1490, 1502 (3rd Cr. 1993). Since

the law was clear at the tine of the alleged violation,

def endants can be granted qualified inmunity only if their
conduct in furthering the prosecution of Ms. Kimwas a violation
that a reasonable officer could have nade. Here the Special Jury
interrogatories not only asked whether the jury thought the

of ficers acted w thout probable cause, but al so whether they
acted with nmalice in further prosecuting the case in light of the

information they |learned after the first arrest of Kim It is

5. (...continued)
Court's response was that qualified immunity seeks to measure whether the officer was
reasonable in his understanding (albeit mistaken) of what was lawful under the Fourth
Amendment Id. at 643-44. Thereis no conflict in saying a police officer who acted
unreasonably nevertheless reasonably (but mistakenly) believed his conduct was
reasonable.
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this latter factor which is so very significant here. This court
instructed the jury that "probable cause to effectuate an arrest
exi sts when facts and circunstances wthin know edge of an
arresting officer, are reasonable and sufficient to justify a
person of reasonable caution in believing that the arrestee has
committed an offense.” (N T. 4-145). Malice was defined to the
jury as follows: "malice includes ill-will in the sense of
spite, lack of belief by the actor hinself in the propriety of
his prosecution, where it's used for an extraneous or i nproper
purpose -- malice."® (N T. 4-145).

The jury found that the defendant officers continued the
prosecution and rearrest of Ms. Kim"maliciously and w thout
probabl e cause.” The jury having nade this factual determ nation
there can be no question as to the reasonabl eness of the
of ficers' conduct. This court can not consistently hold that the
of ficers caused Kim s arrest w thout probable cause and with
mal i ce and at the sane tinme that such an act constituted a
reasonabl e m stake or that reasonable officers would believe
t heir conduct was |lawful. Accordingly, defendants do not qualify

for qualified immunity. See Anderson, supra; Lattany, supra.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

6. Thejury asked for the instruction on malice to be read to them a second time and this
court read the following: "Maliceincludesill-will in the sense of spite, the use of a
prosecution for an extraneous improper purpose or the reckless and oppressive disregard
of plaintiff's right -- any one of those things." (N.T. 4-154).
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MEEYONG HEEKI M KI'M : CIVIL ACTI ON

VS.
TROOPER ANTHONY M GANT, et al. : NO. 95-2905
ORDER
AND NOW to wit, this day of , 1997,

upon consi deration of Defendants' Mdtion for Judgnent as a Matter
of Law Pursuant to Federal Rule of Cvil Procedure 50(b) and Motion
for New Trial Pursuant to F.R CGv.P. 59(e) (Docket No. 71), and
Plaintiff's Response to Defendants' Post-Trial Mtions (Docket No.
78), it is hereby ORDERED that:

(1) Defendants' notion for judgnment as a matter of law is
GRANTED in part inasnuch as it applies to defendants Pender and
Brown and DENI ED i n part inasnmuch as it applies to defendants Gant
and Harrison.

(2) Defendants' notion for new trial is DEN ED.

It is FURTHER ORDERED t hat Defendants' Motion to Suppl enent
Brief in Support of Defendants' Post-Trial Mtions is GRANTED.

It is ALSO ORDERED that Plaintiffs' Request for Extension of
Time to Reply to Defendants' Mtion to Suppl enent is DEN ED.

It is so ORDERED.

BY THE COURT:
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CHARLES B. SM TH
UNI TED STATES MAG STRATE JUDGE
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