IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
CIVIL ACTI ON

V. : NO. 96- 8042
DENVETRI US WHI TE : (Crimnal No. 94-396-1)
a/ k/a "Mat"

VEMORANDUM ORDER

Petitioner was convicted in a jury trial of
interference with commerce by nmeans of robbery in violation of
t he Hobbs Act, 18 U.S.C. 8 1951, for an armed robbery of the
Pil grimlnsurance Conpany at Fol croft, Pennsylvania. Consi stent
with the pertinent federal sentencing guidelines, the court
i nposed a sentence of incarceration of 108 nonths to be foll owed

by three years of supervised rel ease.*

Presently before the
court is defendant-petitioner's second 28 U. S.C. § 2255 petition
to vacate, set aside or correct his sentence. Petitioner seeks
to have his sentence reduced for various reasons which will be
considered in turn.

Petitioner contends that his sentence was inproperly
enhanced based on conduct for which he was acquitted. He relies
on a series of Ninth Crcuit cases which were overrul ed by the
United States Suprenme Court. The Suprene Court held that a

sentencing court may consi der conduct of which the defendant has

been acquitted. United States v. Watts, 117 S.C. 633, 635

1. Petitioner contends that he was inappropriately sentenced
pursuant to the 1994 guidelines for conduct that took place in
1992. The sentencing cal cul ation under the 1992 guidelines is
equi valent to the cal cul ation under the 1994 qgui del i nes.



(1997). Moreover, while explicitly recognizing that it could do
so, the court in fact specifically declined at sentencing
proceedi ngs to enhance petitioner's sentence based upon conduct
for which he was acquitted.

Petitioner contends that he was inproperly sentenced
for others' use of a weapon. Sentencing based upon the
foreseeabl e acts of co-conspirators is appropriate. U.S. v.

Casi ano, 113 F.3d 420, 427-28 (3d CGr. 1997) (uphol ding
conspirator's sentence based on co-conspirator's use of gun where
such use was reasonably foreseeable). The court found by a
preponderance of the evidence presented that a confederate of
petitioner possessed and brandi shed a firearmduring the robbery
and that petitioner did foresee that such would occur. On that
basis his base offense | evel was increased by five levels
pursuant to U. S.S.G 82B3.1(b)(2) (0O

Petitioner contends that a | oss of $5,708 suffered in
t he robbery was never proven. The governnent provided a detailed
accounting of the loss to the Probation Ofice which included the
finding of a $5,708 loss in the presentence report. Petitioner
was expressly given an opportunity to object to this finding at
sentencing and declined to do so. The court appropriately relied
on the finding consistent with Fed. R Cim P. 32(b)(6)(D).

Petitioner also contends the evidence was insufficient
to support the enhancenent based on restraint. The court found
by a preponderance of the evidence that persons were physically

restrained to facilitate the comm ssion of the robbery. The

2



court further found that defendant was personally engaged in such
conduct and supplied nmaterial to confederates for use by themin
binding the victins. Petitioner's base offense |evel was thus
properly increased by two | evels pursuant to U S. S. G

§ 2B3.1(b)(4)(B).?

Finally, petitioner objects to being placed in Crim nal
Hi story Category Il due to a prior federal conviction.

Petitioner contends that because the sentence inposed by this
court is concurrent with the prior sentence for his other offense
i nposed by the Hon. Janmes McGrr Kelly, petitioner should not
have been assessed crimnal history points for the prior offense.
Petitioner's argunent is wthout nmerit. Pursuant to U S S G
84A1.2(a)(1l), crimnal history points are assessed for a
previously inposed sentence.

ACCORDI NAY, this day of August, 1997, upon
consideration of petitioner's petition to vacate, set aside or
correct sentence pursuant to 28 U S.C. 8§ 2255 and the response
thereto, IT IS HEREBY ORDERED that said petition is DEN ED and
t he above civil action is DI SM SSED.

BY THE COURT:

2. Petitioner incorrectly cites the failure of a particular

W tness to appear at sentencing as support for this argunent.
That wi tness, however, was called to testify regardi ng physica
harm he suffered. Based upon his failure to appear, the court
found that there was insufficient evidence to warrant a two | evel
increase pursuant to U.S.S.G 82B4.1(b)(3)(A) for bodily injury
to a victim



JAY C. WALDMAN, J.



