IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AETNA CASUALTY AND SURETY : Cvil Action
COVPANY, As Assi gnee of :
MWR/ Fol ey, A Division of
MATTHEWS- Mc CRACKEN- RUTLAND
CORPORATI ON,
Petitioner,
V. : No. 97-149
DRAVO CORPCRATI ON and
| NSURANCE COWVPANY OF
NORTH AMERI CA,

Respondent s.

MEMORANDUM

Anita B. Brody, J. July , 1997
Petitioner Aetna Casualty and Surety Conpany ("Aetna") brings
this Conplaint and Petition to Confirmthe Arbitration Award it
received for its breach of contract and paynent bond clains
concerni ng conpensation for work perforned by MW Foley ("MWR').
MVWR was a subcontractor on a construction project for which
respondent Dravo Corporation ("Dravo"”) was the general contractor
and for whi ch respondent | nsurance Conpany of North Anerica ("I NA")
provi ded paynent bonds. Aetna brings this action as an assi gnee of
MWR, as MWR declared bankruptcy on Mrch 28, 1990, and the
Bankruptcy Court assigned all of MVWs contracts, including
proceeds, clains, and accounts receivable to Aetna on May 1, 1990.
See Conpl. & Pet. for Order Confirmng Arb. Award, Ex. A (Order
Assigning Contracts to Aetna, May 1, 1990 (MD. La.)).
Respondents Dravo and | NA Cross- Mbve to Vacate, Modify, and/ or

Correct the Arbitration Award ("Mdtion to Vacate") on the ground



that the arbitrators' decision was in "manifest disregard of the

| aw. Respondents claimthat the statute of limtations on the
breach of contract and t he paynent bond acti ons unquesti onably had
expired by thetine Aetnainitiated arbitral proceedings. Although
the arbitration panel did not expound upon its reasoning in
reaching its decision, respondents contend that the statute of
limtations issuewas fully briefed, clearly presented, dispositive
of this action, and was thus manifestly disregarded by the panel,
as evidenced by their award in favor of Aetna. For reasons
outlined below, I will grant plaintiff's Petition to Confirmthe
Arbitration Award and deny respondents' Cross-Mtion to Vacate,
Modi fy, or Correct the Arbitration Award.

A district court may set aside an arbitration award if the

award was made "in mani fest disregard of the law." WIko v. Swan,

346 U. S. 427, 436 (1953); United Transportation Union Local 1589 v.

Suburban Transit Corp., 51 F.3d 376, 380 (3d CGr. 1995); Merrill

Lynch, Pierce, Fenner & Smth, Inc. v. Jaros, 70 F. 3d 418, 421 (6th

Cr. 1995); Stroh Container Co. v. Delphi Industries, Inc., 783

F.2d 743, 750 (8th Cr. 1986). "Manifest disregard of the |aw'
means nore than error or m sunderstanding with respect to the | aw

Merrill Lynch, Pierce, Fenner & Smith v. Bobker, 808 F.2d 930, 933

(2d Cr. 1986); «cf. WIko, 346 U S at 346-47 (error in

interpretation or application insufficient grounds for vacating

arbitration award); Exxon Shipping Co. v. Exxon Seanmen's Union, 73

F.3d 1287, 1295 (3d G r. 1996) (courts do not review arbitration

awards for legal error). "Mani fest disregard of the |aw
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enconpasses situations in which it is evident fromthe record that
the arbitrator recognized the applicable law, and yet chose to

ignore it. Conntech Dev. Co. v. University of Connecticut Educ.

Props., 102 F.3d 677, 687 (2d Gr. 1996); Merrill Lynch, Pierce,

Fenner, & Smth v. Jaros, 70 F. 3d 418, 421 (6th Gr. 1995); Advest

Inc. v. McCarthy, 914 F.2d 6, 9 (1st GCr. 1990); OR Securities,

Inc. v. Professional Planning Assoc., Inc., 857 F.2d 742, 747 (11th

Cr. 1988); Stroh Container, 783 F.2d at 750.

Arbitrators are not required to provi de express reasons for an

arbitration award. O R Securities, 857 F.2d at 747; Stroh

Container, 783 F.2d at 750. Accordingly, the absence of an
expl anation does not signify that arbitrators acted in manifest

disregard of the law. OR Securities, 857 F.2d at 747; Stroh

Contai ner, 783 F. 2d at 750; Trustees of Lawence Acadeny v. Merrill

Lynch, Pierce, Fenner & Smth, 821 F. Supp. 59, 62 (D.N. H 1993).

VWhen arbitrators do not state their reasons for an award, "it is

nearly i npossible for the court to determ ne whether they acted in

di sregard of the law." OR Securities, 857 F.2d at 747. A party
seeking to vacate an arbitration award on the ground of manifest
di sregard of the law may not proceed nerely by objecting to the
results of the arbitration. Id. "There nust be sone show ng,
other than the result obtained, that the arbitrators knew the | aw
and expressly disregarded it." Advest, 914 F.2d at 10 (quoting
O R Securities, 857 F.2d at 747).

Inthis case, the record of the arbitration proceedi ngs shows

that the statute of limtations issues were clearly presented to
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the arbitrators, see Resp't Mdt. to Vacate at Exs. M N, O P, R
S (parties' briefs on statute of |imtations issue), and the
arbitrators declined to state the reasons for their concl usions.
Id. at Ex. T. Fromthis, | cannot conclude that the arbitrators
clearly recogni zed and understood the | aw but chose to disregard
it. "In certain circunstances, the governing |aw nay have such
w despread famliarity, pristine clarity, and irrefutable
applicability that a court could assune the arbitrators knew the
rul e and, notw thstandi ng, swept it under the rug." Advest, 914
F.2d at 10. Despite respondents' assertions, this is not one such
ci rcunst ance. Aetna provided the arbitrators wth severa
equi tabl e and | egal argunents in support of its position that its
clains were not tine-barred. See Resp't Mt. to Vacate at Ex. O
Al t hough respondents contend that Aetna's equitable and | egal
argunents were basel ess and shoul d not have survived their Mtion
to Dismi ss before the arbitrators, see Reply Br. in Supp. of Mot.
to Vacate at 11-14, it is not within ny province to substitute ny

judgnent for that of the arbitrators. United Steel wrkers of Am

v. Enterprise Weel & Car Corp., 363 U. S. 593, 597 (1960); see also

Wall St. Assoc. v. Becker Paribas, Inc., 818 F. Supp. 679, 686

(S.D.N Y. 1993) (burden of proving mani fest disregard is extrenely
hi gh especially where nunerous |egal theories are presented and
award i s rendered wthout opinion). Evenif | were to concur that
Aetna's statute of limtations had run at the tinme it initiated
arbitration, respondents nust denonstrate that the arbitrators

clearly understood the |law and reached a contrary conclusion in
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spite of it before | can properly vacate the award. Respondents
have not net this burden. | further note that ny research has not
uncovered any circuit court case that has vacated an arbitration
award or affirmed a district court's vacation of an arbitration
under the "mani fest disregard of the |aw' standard, nor have the
respondents provi ded such authority.* Accordingly, | wll grant
Aetna's Petition to Confirm the Arbitration Award and deny

respondents' Mbdtion to Vacate.

'My research has revealed two (2) district court cases that
have vacated arbitration awards on the basis that such were nmade
in "mani fest disregard of the law." One case was reversed on
appeal . See Robbins v. Painewebber Inc., 761 F. Supp. 773 (N.D.
Ala. 1991), rev'd, 954 F.2d 679 (11th Gr. 1992). The other
case, Mangan v. Owens Trucknmen, Inc., 715 F. Supp. 436 (E. D.N.Y.
1989), appears to be the only published case invoking the
"mani fest disregard" standard for vacation of an arbitral award.
Unli ke this case, however, in Mangan the arbitrator wote a 104-
page opinion fromwhich the district court could find that he
understood the applicable |aw but intentionally failed to apply
it. See |ld. at 438-39 (arbitrator purposefully disregarded
flawed | egal argunents that woul d have precluded arbitration in
favor of "equitable considerations").
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AETNA CASUALTY AND SURETY : Cvil Action
COVPANY, As Assi gnee of :
MWR/ Fol ey, A Division of
MATTHEWS- Mc CRACKEN- RUTLAND
CORPORATI QN,
Petiti oner,
V. : No. 97-149
DRAVO CORPORATI ON and :
| NSURANCE COVPANY OF
NORTH ANERI CA,

Respondent s.

ORDER
AND NOW this day of July, 1997, IT IS ORDERED t hat
(1) petitioner's Petition to Confirmthe Arbitration Award
(docunment #1) is GRANTED;, and
(2) respondents' Motionto Vacate, Mddify, and/ or Correct the
Arbitration Award (docunment #5) is DEN ED.

Anita B. Brody, J.
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