I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

|CIPA S. R L. : ClVIL ACTI ON

LEARJET, | NC : NO. 97-2725
MEMORANDUM

Padova, J. August 6, 1997

ICIPA S.RL. ("Plaintiff"), brings this action against
Learjet, Inc. ("Defendant"), seeking to recover nobney danages
stemming from the 1994 <crash, in Europe, of an aircraft
manuf act ured by Def endant. Before the Court is Defendant’'s Mtion

to dism ss on the basis of forum non conveniens in favor of an

Italian forum For the reasons that follow, the Court will (1)

deny that Motion to Dism ss and (2) transfer this action to Kansas.

Facts

On April 4, 1994, shortly after take-off froman airport in
Seville, Spain, Plaintiff's Learjet (serial nunber 55-007),
carryi ng ei ght passengers and two crew nenbers, was forced to nake
an energency landing, allegedly due to multiple systens failure.
Upon landing, the aircraft's brakes, landing gear, and flaps
mal f unct i oned. Spani sh enmergency and fire-fightingteans evacuat ed
t he passengers and crew and extinguished the fire. No one was
injured in the accident.

The w eckage of the aircraft remains in Spain. At the tine of



the accident, the plane was registered in Italy and owned and
operated by Plaintiff, an Italian conpany.

On April 3, 1997, Plaintiff filed a Conplaint in the Court of
Common Pl eas of Phil adel phia County, all eging causes of action for
negl i gence, breach of warranty and product liability. On April 20,
1997, Defendant filed its Notice of Renoval to this Court pursuant
to 28 U.S.C A § 1446 (West 1994 & Supp. 1997). On July 9, 1997,

the Court denied Plaintiff's Mdtion to Remand.

I1. Discussion

A Forum Non Conveni ens

A district court may, in the exercise of its sound
di scretion, dismss a case when an alternative forumhas
jurisdiction to hear the case, and when trial in the
chosen forum would establish . . . oppressiveness and
vexation to a defendant . . . out of all proportion to
plaintiff's conveni ence, or when the chosen forum[i s]
I nappropri ate because of considerations affecting the
court's own admnistrative and |egal problens. I n
deciding whether to dismss a case for forum non
conveniens, theultimate inquiry is wheretrial will best
serve the convenience of the parties and the ends of
justice.

Adistrict court entertaining aforumnon conveniens
notion nust first deci de whet her an adequate alternative
forumexists to hear the case. Furthernore, the court
shoul d al so consider that aforeign plaintiff's choice of
an Anerican forumis entitled to | ess deference than an
Anmerican citizen's choice of his hone forum |If thereis
an adequate alternative forum the district court nust
consi der and bal ance several private and public interest
factors that are relevant to the forum non conveni ens
determ nation. Thereis norigidrule which governs the
court's determ nation and each case turns on its facts.
However, the plaintiff's choice of forumshould rarely be
di sturbed, unless the balance of factors is strongly in
favor of the defendant.



It is settled that the defendant bears the burden of
persuasion as to all el ements of the forumnon conveni ens
anal ysi s.

Lacey v. Cessna Aircraft Co., 862 F.2d 38, 42-44 (3d G r. 1988)

(citations and internal quotation marks omtted) (" Lacey 1").

1. Adequate Alternative Forum

Wth respect to the availability of an adequate alternative
forum Defendant argues that the "Italian courts would have
jurisdiction over this matter, and Italian | aw provi des a cause of
action under which the plaintiff my seek relief.”" (Def.'s Mdt.
Dismss § 15) ("Def.'s Mt.").

There is no evidence, however, that an Italian court would
have jurisdiction over Defendant but for a statenent by DeAnna
Wl lianms, Defendant's Legal and Records Admnistrator, that
Def endant is prepared to "submt to the jurisdiction and authority
of the ltalian court and accept service of process" for purposes of
resolving this matter. (Def.'s Mem Supp. Mot. Dismss Ex. DY 5)
("Def.'"s Mem™"). Even Defendant's expert, Gan Marco Spani, a
menber of the Italian bar, concedes that "[t]he Courts of Italy,
particularly the Gvil Tribunal of MIlan, would have jurisdiction

over . . . Learjet, Inc. . . . [only] if Learjet were to consent to

the jurisdiction of the Italian court."” (Def.'s Mem Ex. G Y 5)

(enphasi s added). Thus, it appears that an adequate alternative
forum exists solely by virtue of stipulation, rather than as a
consequence of the inherent power of the foreign forum Therefore,

though | find the exi stence of an adequate alternative forumunder
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Lacey |, | conclude that since its existence is due exclusively to
wai ver, the adequacy thereof weighs only mldly in favor of

di sm ssal

2. Foreign Plaintiff

Plaintiff is a conpany organi zed and exi sting under the | aws
of Italy, with its principal place of business in Mlan. (See
Compl. 1 1). In support of its argunent that this forum is
convenient, Plaintiff notes that "wtnesses who wll testify
regardi ng the design, manufacture and testing of the product are
residents of the United States, and are subject to conpul sory
process in the United States." (Pl."s Letter Br. Opp'n Mt.
Dismss at 2) ("Pl."s Br."). Plaintiff further notes that should
this case be dismssed in favor of anltalian forum "[t]he parties
and the [Italian] Court still face the difficulty of transporting
docunents overseas and translating highly technical docunents.”
(Pl."s Br. at 3).

It is true that "[w hen the honme forum has been chosen, it is
reasonabl e to assune that this choice is convenient, [but] [w hen
the plaintiff is foreign . . . this assunption is nuch |ess

reasonable.” Piper Aircraft Co. v. Reyno, 454 U S. 235, 255-56,

102 S. . 252, 266 (1981). In this case, however, given the
nature of the action which Plaintiff brings, the fact is that many
of the witnesses will be Defendant's enpl oyees who are not subj ect
to the conpul sory process of an Italian court. This obstacle is

partially surnmounted by Defendant's waiver of per sonal

4



jurisdiction. However, at best, Defendant can only waive
jurisdiction astowitnesses inits enploy. Asthiscaseisinits
pre-di scovery phase, it is too soon to know with any degree of
certainty who the trial witnesses may ultinmately be.

As for the difficulties in obtaining docunents, it is true
t hat Def endant has pl edged "to nmake avail able in an action brought
in an Italian court such docunentary evidence of the design and
manuf acture of the Learjet 55-007 as is deened relevant and
di scoverable.” (Def.'s Mm Ex. DY 6). However, | fail to see
howthis offer hel ps Defendant inits bidto prove that the instant

forum is non conveniens. If anything, the fact that dism ssal

woul d necessitate the transatl anti ¢ novenent of docunents undercuts
the very notion that maintenance of this action in the United

States is inconvenient. All told, Defendant has not denonstrated

that Plaintiff's choice of a United States -- as conpared to an
Italian -- forumis unreasonabl e.
3. Private Interest Factors

The district court considers the follow ng private interest
factors:

the relative ease of access to sources of proof;
availability of conpulsory process for attendance of
unw I ling, and the cost of obtaining attendance of
willing, wtnesses; possibility of view of premses, if
vi ew woul d be appropriate to the action; and all other
practical problens that neke trial of a case easy,
expedi ti ous and i nexpensi ve.

Lacey |, 862 F.2d at 46 (citation omtted).

Vexing this suit is the question of potential third-parties
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and/ or wi t nesses whose presence nmay be critical to the defense. In
this regard, the crash report ("Report") conpiled by the Com sion

de I nvestigaci on de Acci dentes de Aviacion G vil, apparently an arm

of the Spanish civil aviation authorities, confirns that the pil ot
and co-pilot are both Italian citizens. (Def.'s Mem Ex. E at 3).

In the context of an air accident, one can hardly imagine
W tnesses nore material than the flight crew. Notw thstandingthe
fact that the pilots are Italian citizens, Defendant offers no
proof that they resideinltaly or that they woul d not ot herw se be
subject to the jurisdiction of a United States forum After all,
these potential wtnesses are pilots who may well frequent the
United States in the context of their professional pursuits.
Simlarly, Defendant makes no offer of proof that "Eurojet Italia

the ltalian entity that replaced all of Learjet 55-007's nmain
gear brake assenblies one nonth prior to the accident,” is not

subject tojurisdictioninthe United States. (Def.'s Mem at 19).1

Had the accident taken place in Italy, Defendant's position
woul d be stronger. The fact that it took place in Seville, Spain,
however, nmeans of necessity that certain docunentary and
testinonial evidence wll require international transportation and

transl ati on regardl ess of whether the acti on proceeds in the United

! This lack of proof as to the availability of certain
potential third-party witnesses is also fatal to Defendant's
Federal Rule of G vil Procedure 19 defense.
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States or inltaly.? | conclude, therefore, that Defendant has not
carried its burden of persuasion with respect to the private

i nterest factors.

4. Public Interest Factors

The district court considers the follow ng public
interest factors:

the admnistrative difficulties flowng from court
congestion; the local interest in having |ocalized
controversies deci ded at hone; the interest in havingthe
trial of adiversity caseinaforumthat is at home with
the | aw that nust govern the action; the avoi dance of
unnecessary problems in conflict of Jlaws, or the
application of foreign law, and the wunfairness of
burdening citizens in an unrelated forumwi th jury duty.

In evaluating the public interest factors the district
court mnust consider the |locus of the alleged cul pable
conduct . . . and the connection of that conduct to
plaintiff's chosen forum

Lacey |, 862 F.2d at 48 (citations and internal quotation marks
omtted).
The matter sub judice is not a "localized controversy." Nor,

however, is this controversy strictly "localized" toltaly. Onthe
contrary, as Defendant notes, this is "an action involving an
accident occurring in Spain with an aircraft operated and
mai ntained in Italy and manufactured in Kansas . . . ." (Def.'s
Mem at 16). Based on the facts as alleged in the Conplaint, | can

concei ve of no circunstance under which this Court would apply

>In this regard, the fact that the Report is already
translated into English will facilitate its use in the United
St at es.



substantive Pennsylvania |aw.? "Many forum non conveniens

deci sions have held that the need to apply foreign |law favors

dismssal." Reyno, 454 U S at 260 n.29, 102 S. C. at 268 n. 29.
See also Lacey I, 862 F.2d at 48 (stating in the forum non

conveniens context that "the need to apply foreign |aw points

toward dismssal") (citationomtted). At this pre-discovery stage
of the proceedings and in the absence of briefing containing a
detailed conflicts analysis concerning Italian, Kansas or Spanish
law, it woul d be premature to concl ude whet her or which foreign | aw
woul d apply.

The connection between the all eged cul pabl e conduct and this
forum may be tenuous. On the other hand, the material ties to
Italy are hardly air-tight. Plaintiff has placed the aircraft's
desi gn and manufacture at issue, allegations which have far nore
rel evance to the place of design and manufacture, i.e., the United
States, than to Italy, the nmere situs of registry and ownership

In sum | do not believe that Defendant has carried its heavy

burden -- as it nust -- of denonstrating that a United States forum

_ 3_This conclusion rests on a cursory choice of |aw analysis,
which in federal diversity actions

conbi nes the approaches of both Restatenent |

[ Conflict of Laws] (contacts establishing significant
rel ationships) and "interest analysis" (qualitative
apprai sal of the relevant States' policies with respect
to the controversy). It takes into account both the
groupi ng of contacts with the various concerned
jurisdictions and the interests and policies that my
be validly asserted by each jurisdiction.

Bl akesley v. Wil ford, 789 F.2d 236, 239 (3d Cr. 1986) (citation
omtted).




i's inconvenient as conpared to an Italian one. What is abundantly
clear, however, is that the Eastern District of Pennsylvania is
not, by any stretch of the imagination, the proper |ocation for
this action.

As an alternative to dismssal, Plaintiff urges that venue
shoul d be transferred to Kansas pursuant to 28 U S.C. A 8§ 1404(b)
(West 1993 & Supp. 1997). Transfer of venue would, if nothing
el se, foster access to the docunentation and personnel -w t nesses
essential to Plaintiff's case. Furthernore, by virtue of Kansas
being the hone of Defendant, transfer of venue would provide a
critical nexus between at | east one of the parties and the forumin
whi ch thi s di spute is adjudicated, circunstances which, at present,
are entirely |acking.

An appropriate O der follows. I N THE UNI TED STATES DI STRI CT
COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

ICIPA S.R L. : ClVIL ACTI ON

LEARJET, | NC. : NO 97-2725



ORDER
AND NOW this 6th day of August, 1997, upon consideration of

Def endant's Motion to Dism ss for Forum Non Conveni ens (Doc. No.

3), Plaintiff's Letter Brief in Response thereto (Doc. No. 9), and
Defendant's Reply (Doc. No. 8), |IT IS HEREBY ORDERED THAT:
1. Def endant's Motion |I'S DEN ED.
2. Venue |'S TRANSFERRED to the
United States District Court for the
District of Kansas pursuant to 28

U S.CA § 1404 (Wst 1993 & Supp.
1997) .

BY THE COURT:

John R Padova, J.
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