IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHEET METAL WORKERS' : CIVIL ACTI ON
ASSOCI ATI ON LOCAL 19, :
Plaintiff,
VS. : NO. 96- 4146

J.S. MECHANI CAL CONTRACTORS, INC.,E
Def endant .

VEMORANDUM

JOYNER, J. AUGUST , 1997

Plaintiff Sheet Metal Wrkers' Association Local 19 ("Local
19" or "Plaintiff") has brought this action pursuant to § 301 of
t he Labor Managenent Rel ations Act of 1947, 29 U S.C. § 185, to
confirman arbitration award agai nst Defendant J.S. Mechani ca
Contractors, Inc. ("J.S. Mechanical" or "Defendant"). Before the
Court is Plaintiff's Mtion for Sunmary Judgnent, which we grant

for the reasons stated bel ow

BACKGROUND
The facts viewed in the Iight nost favorable to J.S.

Mechanical, with all reasonable inferences drawn in its favor,
are as follows. Local 19 and J.S. Mechanical were parties to a
col l ective bargaining agreenent effective fromJune 1, 1989,
until My 31, 1992 (the "1989 CBA"). The 1989 CBA is signed on
the | ast page by Thomas J. Kelly on behalf of Local 19 and by
JoachimD. Schw edop ("M . Schw edop"), the President of J.S.

Mechani cal . The 1989 CBA was succeeded by a bargai ni ng agreenent



that becane effective June 1, 1992 (the "1992 CBA"). The 1992
CBA is not signed by a representative of either party. |nstead,
Local 19 clains that on May 29, 1992, it received via fax a
letter (the "May Letter") signed by M. Schw edop confirmng J.S.
Mechanical's intent to be bound by the 1992 CBA.  Def endant

di sputes the authenticity of the May Letter and argues that it
never entered into the 1992 CBA. W describe both the letter and
Defendant's attenpts to cast doubt on its validity in

consi derable detail infra. For present purposes it is sufficient
nmerely to note the dispute.

Despite Defendant's contention that it did not enter into
the 1992 CBA, M. Schw edop wote Local 19 at |east three tines
after May 29, 1992, indicating that Defendant had no contracts
for sheet netal work worth nore than $5,000. Such notice was a
requi rement under Article Il, Section 3 of the 1992 CBA. In late
1993 or early 1994, Local 19 discovered that J.S. Mechani cal had
al l egedly violated the CBA by performng two sheet netal jobs
wi thout calling for sheet netal workers. Pursuant to the CBA's
grievance and arbitration clause, Local 19 filed a grievance with
a joint adjustnent board ("JAB") conprised of an equal nunber of
uni on and enpl oyer appointees. The Sheet Metal Contractors
Associ ation of Central Pennsylvania ("the Contractors
Associ ation") sent J.S. Mechanical notice of the hearing
(schedul ed for April 5, 1994) via certified mail, return receipt
requested, to the proper address. Delivery of this letter was

not accepted, however, and the letter was returned to the
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Contractors Association. After a hearing conducted in the
absence of any J.S. Mechanical representative, the JAB
unani nously awarded Local 19 $30.33 per hour worked on the
di sputed projects. The JAB notified J.S. Mechanical of the award
by letter dated April 11, 1994. J.S. Mechani cal never appeal ed
or noved to set aside the JAB's April 1994 order.

On May 7, 1995, Local 19 received a fax from"Shirl ey" at
J.S. Mechanical which stated that "[wje didn't have a contract”
but offered to pay Local 19 benefits, not wages, for the disputed

! Local 19 refused

projects in an effort to settle the dispute.
the offer and, in early 1996, requested a second JAB hearing to
determ ne the nunber of hours for which J.S. Mechanical would
have to pay. The Contractors Association again notified J.S.
Mechani cal of the hearing (scheduled for April 8, 1996) by
certified mail, return receipt requested, to the proper address.
Once again, delivery of this notice was not accepted and the
letter was returned to the Contractors Association. After a
hearing again held in J.S. Mechanical's absence, the JAB

unani nously awarded Local 19 $14,088.29 for the 464.5 hours of

wor k perfornmed on the two projects. J.S. Mechanical received

notice of the JAB award, dated April 30, 1996, on May 14, 1996.

! Defendant objects to Plaintiff's reference to this

settlement offer in the instant notion. See Fed. R Evid. 408.
Wthout ruling on the nerits of the objection, we will sinply
exclude it fromour analysis. W note, however, that to the
extent that we would consider the offer, we would have to view it
in the light nost favorable to Defendant, i.e. as a denial of
[iability.



That sane day J.S. Mechanical's secretary and treasurer, Shirley
Schwi edop, wote a letter to the JAB claimng that the award was
a mstake and that J.S. Mechanical did not have a contract with
Local 19. A copy of this letter was also sent to Peter W
Hirsch, Regional Director of the Fourth Region of the National
Labor Rel ations Board. At no tine, however, did J.S. Mechanical
appeal the decision or nove to set it aside.

On June 4, 1996, Local 19 filed this action seeking to
enforce the $14,088.29 JAB award agai nst J.S. Mechani cal

DI SCUSSI ON
Summary judgnent is appropriate where the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, reveal no genuine issue of materia
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Civ. P. 56(c). Qur responsibility is not to
resol ve disputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere
scintilla of evidence" in the nonnobvant's favor will not avoid

summary judgnent. WIlianms v. Borough of West Chester, 891 F.2d

458, 460 (3d Gr. 1989)(citing Anderson, 477 U S. at 249).
Rat her, we will grant summary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the

nonnovi ng party." Anderson, 477 U. S. at 248.



In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonabl e inferences nust be drawn in favor of the non-
noving party. Id. at 256. Once the noving party has net the
initial burden of denonstrating the absence of a genuine issue of
material fact, the non-noving party nust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990)(citing Cel otex

Corp. v. Catrett, 477 U S. 317, 323 (1986)).

Local 19 argues for summary judgnment on two grounds. First,
it clains that the JAB's award nust be enforced given the special
def erence such awards are accorded by federal courts. Plaintiff
correctly argues that where parties to a CBA have agreed to
submt disputes to a joint |abor-managenent grievance comittee,
the scope of a district court's reviewin a proceeding to confirm

the commttee's award is "exceedingly narrow " Eichleay Corp. V.

Intern. Ass'n of Iron Workers, 944 F.2d 1047, 1055-56 & n. 7 (3d

Cir. 1991); see also Service Enployees International Union Loca

36, AFL-CIOv. Gty Oeaning Conpany, Inc., 982 F.2d 89, 92 (3d

Cr. 1992). The Suprene Court has expl ai ned that

[ b] ecause the parties have contracted to have di sputes
settled by an arbitrator chosen by themrather than by a
judge, it is the arbitrator's view of the facts and of the
nmeani ng of the contract that they have agreed to accept.
Courts thus do not sit to hear clains of factual or |egal
error by an arbitrator as an appellate court does in
revi ewm ng decisions of |ower courts.

Uni ted Paperworkers International Union v. Msco, 484 U S. 29,

37-38 (1987). Thus, a district court may vacate an award only on
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very limted grounds, such as upon a show ng of arbitrator
m sconduct, or when an award violates public policy or "does not
draw its essence fromthe coll ective bargai ning agreenent."”

Ei chleay Corp., 944 F.2d at 1056; Greismann v. Chem cal Leaman

Tank Lines, Inc., 776 F.2d 66, 74 n. 13 (3d Cr. 1985). Local 19

argues that no such grounds are present in this case, thus the
arbitration award nust be confirned.

Local 19's second argunent is that J.S. Mechanical's failure
to nove to set aside the award in a tinely fashion precludes it
fromcontesting the award at this point. Indeed, the Third
Circuit has clearly held "'if a defendant has inportant defenses
to an arbitration award, he should raise themwthin the period
prescribed for actions to vacate rather than wait to raise them

as defenses in a confirmation proceeding.'" Gty C eaning

Conpany, 982 F.2d at 93 (quoting Service Enployees |nternational

Uni on Local 36, AFL-CIOVv. Ofice Center Services, Inc., 670 F.2d

404, 412 (3d Cr. 1982)); see also Eichleay, 944 F.2d at 1060-62.

Failure to raise the defenses within the time |imt prescribed by
state |law bars the defendant fromraising themin § 301

confirmati on proceedings held thereafter. Gty d eaning Conpany,

982 F.2d at 93; Ofice Center Services. 670 F.2d at 412. The

time limt in Pennsylvania is thirty (30) days. See 42 Pa. Cons.
Stat. Ann. 8§ 7314(b)(Purdon's 1982); Gty Ceaning Co., 982 F.2d

at 93. The rule is consistent wth the federal policies of
pronmoting finality of arbitration and quickly resol ving | abor

di sputes. Ofice Center Services, 670 F.2d at 412. Plaintiff

6



argues that we nust act consistently with these policies and
confirmthe JAB award wi t hout considering the nerits of
Def endant's argunents.

In response, Defendant argues that we should not confirmthe
JAB awar d because Defendant denies having entered into the
contract that would give rise to the duty to arbitrate Local 19's
grievance in the first place. Mre precisely, Defendant contends
that sunmmary judgnent is inappropriate because there is a factual
di spute regarding whether it was a party to the 1992 CBA. 2
Though Defendant directs us to no cases in support of this
argunent, we have found substantial authority for its position in

a series of Suprene Court decisions beginning wwth John Wley &

Sons, Inc. v. Livingston, 376 U S. 543 (1964).

In Wley, the question presented was whether the nerged
enpl oyees of a successor conpany were covered by a bargaining
agreenment to which their previous enployer had been a party. The
Court held that this question was a matter of substantive
arbitrability that nust therefore be decided by the court rather
than the arbitrator. 1d. at 546-47. Eight years later, in

| nternational Union of Operating Engi neers, Local 150, AFL-CI O v.

Flair Builders, Inc., 406 U S. 487 (1972), the Court held that,

while it was for the arbitrator to deci de whether a particul ar

gri evance was barred by | aches, "nothing we say here di m ni shes

2 Though Defendant does not specifically nmake the point, it

woul d probably also argue that 8§ 7314's thirty day |imt does not
preclude it fromcontesting the award now because it never agreed
to resolve this dispute via arbitration in the first place.
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the responsibility of a court to determ ne whether a union and
enpl oyer have agreed to arbitration. That issue, as well as the
scope of the arbitration clause, remains a matter for judicial
decision.” 1d. at 491. The Court again reaffirmed this rule in

AT & T Technol ogies, Inc. v. Conmuni cations Wirkers of Anmerica,

475 U. S. 643 (1986), where it held that it was for the court, not
the arbitrator, to decide whether the parties intended to
arbitrate grievances concerning certain layoffs. Relying on the

so-called Steelwrkers Triloqy, the Court articul ated four

principles, two of which are relevant here.® First,
"tarbitration is a matter of contract and a party cannot be
required to submt to arbitration any dispute which he has not

agreed to submt.'" 1d. at 648 (quoting Warrior & Gulf, 363 U S.

at 582). The second, "which follows inexorably fromthe first,
is that the question of arbitrability--whether a collective-
bar gai ni ng agreenent creates a duty for the parties to arbitrate
the particular grievance--is undeniably an issue for judicial
determ nation." Id. at 649. The Court explicitly reaffirnmed
Wley in its discussion of the second principle. 1d.

Finally, recent Third G rcuit decisions confirmour power to
determ ne whether a valid agreenent to arbitrate exists before
enforcing an arbitrator's award or conpelling arbitration

pursuant to an alleged agreenent. See Troy Chemical Corp. v.

® The cases conprising the trilogy are Steelworkers v.
Anerican Mg. Co., 363 U S. 564 (1960), Steelworkers v. Warrior &
@l f Navigation Co., 363 U.S. 574 (1960), and Steel workers v.
Enterprise Weel & Car Corp., 363 U S. 593 (1960).
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Teansters Union Local No. 408, 37 F.3d 123, 126-27 (3d Cr.

1994); Laborers' Intern. Union v. Foster Weeler Enerqgy, 26 F.3d

375, 398-99 (3d Cir. 1994); see also Pai newebber Inc. V.

Hart mann, 921 F.2d 507, 511 (3d Cr. 1990)("Before conpelling an
unwi I ling party to arbitrate, § 4 [of the Federal Arbitration
Act, 9 US.C. 84] ... requires the court to engage in a limted
review to ensure that the dispute is arbitrable--i.e., that a
valid agreement to arbitrate exists between the parties and that
the specific dispute falls within the substantive scope of that

agreenent."); Local Union 42 v. Absolute Environnental Services,

814 F. Supp. 392, 398 (D. Del. 1993).

We therefore conclude that we nust exam ne whet her the
parties had a valid agreenent to arbitrate the grievance that
resulted in the instant JAB award before we confirmthis award
agai nst Defendant. In nmaking this determ nation, the JAB' s
determ nation is entitled no deference insofar as it constitutes
an inmplicit finding that J.S. Mechanical was a party to the 1992
CBA and therefore had a duty to arbitrate Local 19's grievance. *
I f we conclude that Defendant was indeed a party to the 1992 CBA,
however, the scope of our review becones [imted to the
"exceedingly narrow' review defined supra. W now exam ne the

evi dence regardi ng whether J.S. Mechanical was a party to the

1992 CBA.

* W say "inplicit finding" because our review of the two

JAB orders reveals no explicit finding on its part that J.S.
Mechani cal was a party to the 1992 CBA. See Pl.'s Ex. 13, 17.
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Local 19 clains that on May 29, 1992, at 2:38 P.M, it
received the following letter via fax:

Gent | enen:

This letter is to serve as confirmation that J.S. Mechani cal

will conply with the new collection [sic] Bargaining

Agr eenent; agreed between Sheet Metal Wrkers' Local 19 and

Sheet Metal Contractors Association of Central Pennsyl vani a.

Yours truly:

Joachi m D. Schw edop
Pl.'s ExX. 4. J.S. Mechanical's facsimle identification appears
at the top of the May Letter, just above J.S. Mechanical's
| etterhead, and the name "J. Schwi edop” is signed under the
printed name at the bottom Local 19 has al so included an
affidavit made by its Business Representative, WII|iam Dorward,
stating "that the union received this letter by facsim |l e machine
at the union office on the day, date and tine specified at the
top of the docunent.” Dorward Aff., 9§ 3.

Def endant does not argue that M. Schw edop | acked the
authority to bind it to such an agreenent, nor does it contend
that the CBA, if valid, would not require Local 19's grievance to
be resolved by arbitration. Defendant sinply argues that the My
Letter is a forgery. In support of this contention, Defendant
i ncludes three exhibits with its brief: (1) its Answer to the
Conpl ai nt, which includes an affirmative defense stating that
"[t] he Def endant never entered into an extension of any agreenent

with the Union which would cover the relevant period"; (2) a

letter dated May 2, 1997, fromits counsel to Plaintiff's counsel
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stating that "[a]s | explained on the phone, ny client has sone
concerns about the authenticity of the 5/29 Agreenent. You
indicated to ne that you woul d nake an effort to obtain the
original and |l et ne know when this was acconplished, so that I
may inspect it."; and (3) a second letter dated May 6, 1997, in
which its counsel inquires of Plaintiff's counsel whether he has
"made any progress in locating the original of the May 19th [sic]
letter? | would appreciate if you would |l et ne know. "

Def endant has submtted no affidavit, deposition testinony,
or answer to an interrogatory in which M. Schw edop hinself (or
anot her party with knowl edge) disputes the authenticity of the
May Letter. |Instead, Defendant's counsel asserts in his brief
that M. Schw edop has al ways deni ed either signing or sending
that letter. See Def.'s Br. at unnunbered pp. 1, 5. Defendant's
counsel also clains that the follow ng cast doubt on the letter's
authenticity: (1) the fact that Plaintiff's counsel never
produced an original copy; (2) the fact that the May Letter is
signed "J. Schw edop” under the printed name whereas, in other
correspondence from M. Schw edop, either "J.D. Schw edop" or
"Joachi m D. Schw edop" is scrolled above the printed nanme; and
(3) speculation that J.S. Mechanical's facsimle identification
coul d have been typed in |later.

On this record, we find no genuine issue of material fact
concerning the authenticity of the May Letter. Defendant has
failed to submt sufficient evidence on which a reasonable jury

could return a verdict inits favor. Nei t her counsel's
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references in the brief to M. Schw edop's al |l eged deni als nor
Def endant's Answer creates a factual dispute under Rule 56. See

Pastore v. Bell Tel ephone Co. of Pennsylvania, 24 F.3d 508, 511

(3d Gir. 1994)("Once the noving party has carried the initial
burden of show ng that no genuine issue of material fact exists,

t he nonnovant party cannot rely upon conclusory allegations in
its pleadings or in nenoranda and briefs to establish a genuine
issue of material fact.")(internal citation omtted). Likew se,
wWith respect to the variations in the signature, Defendant has
subm tted no evidence suggesting a forgery, such as a report from
a handwiting expert or an affidavit from M. Schw edop stating
that he never signs his nanme in the manner in which it appears on
the May Letter. Further, the fact that Plaintiff could not
produce a hard copy of the letter is inconsequential because the

fax itself is sufficient evidence of the contract.® Finally, the

> Defendant notes in passing that "[t]he admissibility of

the May 29th letter itself is problematic since it arguably
viol ates the best evidence rule. F.RE. 1002." Def.'s Br. at
unnunbered pp. 4-5. Assumi ng arguendo that the fax is not itself
an original for purposes of this rule, Rule 1003 provides that
"[a] duplicate is adm ssible to the sane extent as an original
unl ess (1) a genuine question is raised as to the authenticity of
the original or (2) in the circunstances it would be unfair to
admt the duplicate in lieu of the original." Fed. R Evid.
1003. Defendant has failed to establish any genui ne question as
to its authenticity or unfairness under the circunstances.

Def endant al so asserts in its brief that "[d]espite the fact
that all previous correspondence whi ch had been faxed by J.S.
Mechani cal was followed with a hard copy, no hard copy exists in
this case." Def.'s Br. at unnunbered p. 4. Defendant, however,
has submitted no evidence of previous correspondence in support
of this assertion.
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charge that the facsimle identification could have been forged
i s unsubstanti ated. ®

Havi ng found no genuine issue of material fact concerning
the May Letter's authenticity, we conclude that J.S. Mechani cal
was bound by the CBA effective June 1, 1992, and therefore had a
duty to submt Local 19's grievance to arbitration. This
concl usi on conpel s di sm ssing Defendant's remaining argunents in
opposition to summary judgnent as neritless. First, Defendant
contests the propriety of notice of the JAB's April 5, 1994, and
April 8, 1996, hearings. Defendant's undisputed failure to file
a notion to nodify, correct or vacate the JAB award within thirty
days of either the April 11, 1994, or April 30, 1996, orders,
bars it fromraising this argunent now as a defense in the

confirmati on proceeding. See Gty deaning Co., 982 F.2d at 93-

94: Ofice Center Services, 670 F.2d at 412; see also Electrica

Wrrkers, Local 969 v. Babcock & Wlcox, 826 F.2d 962 (10th G r

1987) (hol di ng that defendant was barred fromraising defense of
i nadequat e noti ce because defendant failed to nove to vacate

arbitration award within tine prescribed by state law). Second,
Def endant di sputes the JAB s conputation of the nunber of hours

wor ked on the disputed projects. Gven the deference due the

® Defendant does not argue that the statenent denying the

exi stence of the contract contained in Shirley Schw edop's My
14, 1996, letter to the JAB is evidence wei ghing agai nst sunmary
judgnent. Even if Defendant did, however, we would find this
statenment--in the face of the May Letter evidencing such a
contract--to be a "nere scintilla of evidence" insufficient to
support a verdict inits favor. See Wllians, 891 F.2d at 460
(citing Anderson, 477 U.S. at 249).
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JAB's award, this is precisely the sort of determ nation that we

must not di sturb. See United Paperworkers International Union,

484 U. S. at 37-38.

We therefore grant Plaintiff's Mtion for Summary Judgnent.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHEET METAL WORKERS' : CIVIL ACTI ON
ASSOCI ATI ON LOCAL 19, :
Plaintiff,
VS. : NO. 96- 4146

J.S. MECHANI CAL CONTRACTORS, | NC.,
Def endant .

ORDER

AND NOW this day of August, 1997, upon consi deration
of Plaintiff's Mdtion for Summary Judgnent and Def endant's
response thereto, it is hereby ORDERED as fol |l ows:

(1) that Plaintiff's Mdtion is GRANTED,

(2) that the joint adjustnent board' s orders dated April
11, 1994, and April 30, 1996, are hereby CONFI RVED, and

(3) that JUDGMVENT is ENTERED in favor of Plaintiff and
agai nst Defendant in the anpbunt of $14,088.29 together with

counsel fees and costs of this action.

BY THE COURT:

J. CURTIS JOYNER, J.



