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In this case, involving the alleged physical abuse of a
young speci al -education student, Internediate Unit No. 21 (the
Car bon-Lehigh Internediate Unit, or "Internediate Unit"), Al fred
Stirba, Ill, and Jerry B. Stout nove for summary judgnment agai nst
the plaintiff, Matthew Hol mes, on his clains under the G vi
Rights Act of 1871, 42 U.S.C. § 1983, against them The
def endants contend that he has presented no evidence that they
violated his civil rights. The individual defendants al so
mai ntain that the doctrine of qualified imunity precludes any
liability in their individual capacities for the all eged
constitutional torts. The plaintiff responds that the defendants
failed to protect himfromteacher Linda Elias, and also failed
to supervise her, she being the person who all egedly physically
abused him Upon the follow ng reasoning, | shall grant the

notion as to the clains against M. Stirba and Dr. Stout and the



failure-to-protect claimagainst the Internediate Unit, but shal
deny it as to the failure-to-train claimagainst the Internediate

Unit.

Backgr ound

The plaintiff, a nentally and physically disabl ed
student, alleges that Linda Elias, his teacher and anot her
defendant in this action, physically abused himwhile he attended
a speci al education class run by the Internediate Unit. Ms.
Elias allegedly slapped the plaintiff, forced himto strike
hinmself with a closed fist, pushed a desk into him and w thheld
food fromhim The Internediate Unit had assigned three
instructional assistants, or teachers' aides, to Ms. Elias's
classroomto assist the students. One of these three aides,
Li nda Ful ner, an enpl oyee of Internediate Unit No. 20 (the
Col oni al - Nort hanpton Internediate Unit), told her supervisor that
Ms. Elias had abused the plaintiff. M. Fulnmer's supervisor
reported these allegations to the Internediate Unit, and the
Internmediate Unit responded by starting an investigation,
i mredi ately renoving Ms. Elias fromthe classroom and inform ng
the Allentown Police of the allegations. The Internediate Unit
has since directed Ms. Elias to take further training, and it has

permanently renoved her from her fornmer class.



St andar d

Rul e 56(b) provides that "[a] party agai nst whom a
claim. . . is asserted . . . may, at any tinme, nove with or
W t hout supporting affidavits for a sunmary judgnent in the
party's favor as to all or any part thereof." Fed.R Gv.P.
56(b). "[T]he plain |anguage of Rule 56(c) nmandates the entry of
summary judgnent, after adequate tinme for discovery and upon
notion, against a party who fails to make a showi ng sufficient to
establish the existence of an el enent essential to that party's

case, and on which that party wll bear the burden of proof at

trial." Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).
"Summary judgnent procedure is properly regarded not as a

di sfavored procedural shortcut, but rather as an integral part of
the Federal Rules as a whole, which are designed 'to secure the
just, speedy and i nexpensive determ nation of every action.'"

Id. at 327 (quoting Fed. R CGv.P. 1).

Cl ains against the Internediate Unit

A Failure to Train or Supervise

The Internediate Unit first argues that the plaintiff
has presented no evidence that its policy or custom caused his

alleged injuries.® It asserts that its policy prohibits corporal

1. The Internediate Unit has pl eaded sovereign inmunity as an
affirmati ve defense. A Pennsylvania internediate unit, however,
does not enjoy sovereign imunity under the El eventh Amendnent.
See Arnold v. BLaST Internediate Unit 17, 843 F.2d 122, 129 (3d
Cir. 1988)("BLaST is anmenable to suit under federal |aw and state
(continued...)




puni shment, so Ms. Elias could not have acted pursuant to policy
even if she had struck the plaintiff. 1t also states that it has
mai ntai ned an affirmative behavi or managenent policy, as nandated
by the Pennsyl vani a Departnent of Education, and has required
enpl oyees to file witten reports of any suspected cases of child
abuse. The plaintiff responds that the Internediate Unit's
practice, custom or policy of not training its enpl oyees caused
his injury. | conclude that a genuine issue of material fact
exi sts about whether the Internediate Unit's alleged failure to
train Ms. Elias caused the all eged harm

The G vil R ghts Act of 1871 creates a federal cause of
action that enables individuals to seek relief in a federal forum
agai nst those persons who, under color of state |aw, have
deprived them of federally secured rights. See 42 U S.C. § 1983.

The Act applies to nunicipalities. See Mnell v. Departnent of

Soc. Servs., 436 U. S. 658, 690 (1978). "Qur analysis of the

| egislative history of the Cvil R ghts Act of 1871 conpels the
conclusion that Congress did intend nunicipalities and ot her
| ocal governnment units to be included anong those persons to whom
§ 1983 applies,” but only for intentional torts commtted
pursuant to official nunicipal policy. 1d. at 690-91

Muni ci palities may not incur vicarious |liability under
8§ 1983 for the torts of their enployees. Minicipalities may face

liability, however, if the "execution of a governnent's policy or

1. (...continued)
tort law').



custom whether made by its | awrakers or by those whose edicts or
acts may be fairly said to represent official policy, inflicts
the injury.” 1d. at 694. 1In other words, 8 1983 may render a
municipality liable if the nmunicipality's own policies or
custons, undertaken with deliberate indifference to federally
secured rights, cause injury. The nunicipality nust conmt the
constitutional tort "itself."

Failure to train enpl oyees can constitute a "policy"
sufficient to render a nunicipality |iable under § 1983. Gty of
Canton v. Harris, 489 U.S. 378, 380 (1989). "Only where a

failure to train reflects a 'deliberate' or 'conscious' choice by
a municipality--a '"policy' as defined by our prior cases--can a
city be liable for such a failure under 8§ 1983." [|d. at 389.
Barring rel atively unusual circunstances, however, proof of a
single deprivation of civil rights cannot render a nunicipality

|i abl e under § 1983. See Board of County Conm ssioners of Bryan

County v. Brown, --- US ----, ----, 117 S .. 1382, 1391

(1997)(citing Canton, 489 U S. at 390)("In Canton, we did not
foreclose the possibility that evidence of a single violation of
federal rights, acconpanied by a show ng that a nunicipality has
failed to train it enployees to handle recurring situations
presenting an obvi ous potential for such a violation, could
trigger liability").

The plaintiff has presented evidence that the
Internmediate Unit failed to train its enployees in the proper use

of corporal punishnment. Plaintiff's expert, Dr. Kenneth Thur man,
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reports that although the Internediate Unit had policies for such
i ssues as corporal punishnment, it had no techniques for training
its enployees in those policies. See Op. of S. Kenneth Thurman,
Ph.D., at 7-8. A nunicipality may incur liability for a failure
to train even in circunstances in which the governnental policy

in question satisfies constitutional standards. See Canton, 489

U S at 387. Consequently, a genuine issue of material fact

exi sts regardi ng the adequacy of Ms. Elias's training.

B. Affirmative Duty to Protect

The plaintiff also contends that the Internediate Unit
breached its affirmative duty to protect him Because the
plaintiff has not denonstrated that a special relationship
exi sted between the Internediate Unit and him the Internediate
Unit had no duty to protect himfrom M. Elias.

In certain circunstances, state actors have affirmative

obligations of care to persons in their custody. See Estelle v.

Ganbl e, 429 U. S. 97 (1976) (Eighth and Fourteenth Anendnents
require state to provide nedical care to persons in its custody);

Youngberg v. Roneo, 457 U. S. 307 (1982)(Fourteenth

Amendnent requires state to ensure reasonable safety of
involuntarily conmtted nental patients). Nevertheless, "[t]he
affirmative duty to protect arises not fromthe State's know edge
of the individual's predicanent or fromits expressions of intent
to help him but fromthe limtation which it has inposed on his

freedomto act on his own behal f." DeShaney v. W nnebago County
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Dep't of Soc. Servs., 489 U S. 189, 200 (1989). "[I]t is the

State's affirmative act of restraining the individual's freedom
to act on his own behal f--through incarceration,
institutionalization, or other simlar restraint of personal
liberty--which is the "deprivation of liberty' triggering the
protections of the Due Process Clause."” |d.

A school student's relationship with the state,
however, differs significantly fromthat of a prisoner. | ngr aham
v. Wight, 430 U. S. 651, 670 (1977). A child may return hone
after school and the child's parents remain his prinmary

caregivers. 1d. In Stoneking v. Bradford Area Sch. Dist., 882

F.2d 720, 725 (3d G r. 1988)( Stoneking I1), the Third Crcuit

abandoned its earlier decision inposing an affirmative duty on
school officials to protect students from sexual abuse by

t eachers. See Stoneking v. Bradford Area Sch. Dist., 856 F.2d

594, 601-602 (3d Cr. 1988)( Stoneking |I), vacated sub nom Smth

v. Stoneking, 489 U. S. 1062 (1989). The court did find that the

school supervisors could be liable, but on the theory of failing
to supervise and train their enployees, state actors who had

al | egedl y abused the students. See Stoneking II, 882 F.2d at

725. "'[Aln affirmative constitutional duty to provide adequate
protection' nust be confined to cases in which a person is taken

into state custody against his wll." Fialkowki v. Geenw ch

Home for Children, Inc., 921 F.2d 459, 466 (3d Cr. 1991)(quoting

Stoneking Il, 882 F.2d at 723)(voluntarily commtted patient not

in state custody).



Attendance at a public school does not create the
"special relationship" between the school district and student
that woul d i npose on the district an affirmative duty to protect

t he student. DR by L.R v. Mddle Bucks Area Vocational Tech

Sch., 972 F.2d 1364, 1370-73 (3d Cr. 1992). Despite conpul sory
attendance | aws, parents deci de where the education of their
children will take place. [d. at 1371. Absent an adjudication
of delinquency or dependency, a state cannot conpel parents to

send their children to schools it runs. See Pierce v. Society of

the Sisters of the Holy Nanes of Jesus and Mary, 268 U.S. 510,

535 (1925) ("The fundanental theory of |iberty upon which al

governments in this Union repose excludes any general power of
the state to standardize its children by forcing themto accept
instruction frompublic teachers only"). Parents remain their
children's primary caregivers and have the authority to renove

their children fromcl ass. See DDR by L.R, 972 F.2d at 1371

"I'n the case of special education students, the parents have even
greater involvenent since they nmust approve the precise
educati onal program devel oped for their child." |d.

"[ C] ompul sory school attendance |aws coupled with the in |loco

parentis authority of public school officials" do not create "a
'special relationship' between those school officials and their

students.” Black by Black v. Indiana Area Sch. Dist., 985 F.2d

707, 713 (3d Gr. 1993).°2

2. Oher circuits have concurred with the Third CGrcuit's
(continued...)



A special relationship nust exist between the plaintiff
and the state before the state incurs a duty to protect the

plaintiff fromeither third parties or state actors. See Shaw by

Strain v. Strackhouse, 920 F.2d 1135, 1144 (3d Cr. 1990)(state

has affirmative duty to protect involuntarily institutionalized

patient fromstate actors). Qher circuit courts have found that

2. (...continued)

concl usion that school attendance does not create a special
relationship sufficient to i npose on school officials an
affirmative duty to protect. For exanple, the Sixth Grcuit has
hel d that, despite conpul sory attendance laws and the in |oco
parentis authority of school officials, "the Due Process C ause
does not inpose an affirmative constitutional duty on the School
Board to assune the responsibility of protecting its students
agai nst the unconstitutional acts of its enployees.” Doe v.

C ai borne County, 103 F.3d 495, 510 (6th Cir. 1996). See also
J.O v. Alton Community Unit Sch. Dist. 11, 909 F.2d 267, 272
(7th Gr. 1990)(cited with approval in DR by L.R, 972 F. 2d at
1373) (school officials have no affirmative duty to protect
student from sexual nolestation by teacher); Ml danado v. Josey,
975 F.2d 727, 731 (10th Cr. 1992), cert. denied, 507 U S 914
(1993) (conpul sory school attendance |law did not give rise to
affirmative duty to protect in situation where teacher failed to
prevent fatal cloak roomaccident); Dorothy J. v. Little Rock
Sch. Dist., 7 F.3d 729, 732 (8th G r. 1995)(school attendance not
So restrictive as to inpose duty to protect on school officials
in circunstance in which one student attacked another); Wight v.
Lovin, 32 F.3d 538, 540 (11th G r. 1994)(voluntary school
attendance did not create custodial relationship); Sargi v. Kent
Gty Bd. of Educ., 70 F.3d 907, 910-11 (6th Cr. 1995)(conpul sory
attendance | aw does not create special relationship where child
died fromsei zure on school bus); Doe v. Hillsboro Indep. Sch.
Dist., 81 F.3d 1395, 1405 (5th Cr. 1996), rehearing en banc
granted June 17, 1996)(no affirmative duty to protect student
from school custodian).

The Fifth Grcuit had earlier found that school officials had
an affirmative duty to protect school students from sexually
abusi ve teachers. Doe v. Taylor Indep. Sch. Dist., 975 F.2d 137,
145 (5th Cr. 1992), vacated, 15 F.3d 443 (1994). After
rehearing en banc, the court found possible liability under a
failure-to-supervise theory alone, not an affirmative duty to
protect. See Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443, 454
(5th Gir. 1994).




conmpul sory school attendance |aws create no special relationship
sufficient to i npose on school officials a duty to protect
students fromother state actors. See J.O, 909 F.2d at 272; Doe

v. Hillsboro Indep. Sch. Dist., 81 F.3d at 1405; Doe v. d aiborne

County, 103 F.3d at 510. 1In fact, the Fifth CGrcuit has held
that "[t]he special relationship doctrine is properly invoked in
cases involving harns inflicted by third parties, and it is not
applicable when it is the conduct of a state actor that has

al l egedly infringed a person's constitutional rights." Leffall

v. Dallas Indep. Sch. Dist., 28 F.3d 521, 529 (5th Cr. 1994).

At bar, none of the evidence creates the inference that
a special, custodial relationship existed between the
Internmediate Unit and the plaintiff. Instead, the evidence
establishes that the plaintiff's parents remained his primary

caregi vers throughout the period in question.?®

Cl ainms against M. Stirba and Dr. Stout

A I ndi vi dual Supervisory Liability

3. In the absence of a special relationship wth the plaintiff,
the Internediate Unit had no duty to protect himfrom M. Elias.
The facts in this case differ fromthose in CM v. Southeast
Del co School District, 828 F. Supp. 1179, 1189 (E.D. Pa. 1993),
whi ch hel d that school officials who had ignored reports of a
teacher's sexual abuse of a student had an affirmative duty to
protect the student. Here, the evidence denonstrates that the
aides in Ms. Elias's class told no one else at the Internediate
Unit about Ms. Elias's alleged earlier physical abuse of
students. The Internediate Unit |earned of the all eged abuse
only after the incidents in question took place, and thus had no
affirmative duty to protect the plaintiff fromhis teacher.
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M. Stirba, one of the Internediate Unit's supervisors,
and Dr. Stout, the Internediate Unit's director, argue first that
the plaintiff has not presented evidence suggesting that they
violated his civil rights. The plaintiff responds that M.
Stirba and Dr. Stout, along with the Internediate Unit, failed to
train and supervise Ms. Elias, Ms. Helffrich, and Ms. Dopera. |
concl ude that none of the evidence suggests that M. Stirba and
Dr. Stout acted with deliberate indifference or that any of their
acts or om ssions caused the plaintiff's injuries.

School officials may incur liability under 8§ 1983 if
they, "with deliberate indifference to the consequences,
establish[] and maintain[] a policy, practice or custom which
directly cause[s a plaintiff's] constitutional harm"™ Stoneking
Il, 882 F.2d at 725. "[Qfficials may not with inpunity maintain
a custom practice or usage that comruni cate[s] condonation or
aut hori zati on of assaultive behavior."”™ 1d. at 730.

Nevert hel ess, they may not face vicarious liability for the

constitutional torts of their subordinates. Wile Stoneking |

i nvol ved sexual, as opposed to physical, abuse, the court noted
t hat sexual nolestation, as "an intrusion of the schoolchild's
bodily integrity[,]" does not differ substantively "for

n 4

constitutional purposes from corporal punishnment by teachers.

ld. at 727. Discouraging and mnim zing reports of m sconduct by

4. The court did state, however, that though "some view teacher
inflicted corporal punishnment"” as acceptable, "a teacher's sexua
nol estation of a student could not possibly be deenmed an
acceptable practice." Stoneking Il1, 882 F.2d at 727.

- 11 -



t eachers can constitute the condonati on or authorizati on of
assaul ti ve behavi or. See i d. Nonet hel ess, "the nere failure of
supervisory officials to act or investigate cannot be the basis

of liability." [d. (citing Chinchello v. Fenton, 805 F.2d 126,

133-34 (3d Gr. 1986)). "[A] plaintiff nmust do nore than show
that the defendant could have averted her injury and failed to do

so." Black by Black, 985 F.2d at 712.

The difference between the fact patterns in Stoneking

Il and Black by Black denonstrates that the negligent failure to

di scover abuse, by itself, does not constitute condonation or

approval. In Stoneking Il, the evidence showed that the

princi pal and assistant principal had "received at |east five
conpl ai nts about sexual assaults of fermale students by teachers

and staff nenbers." Stoneking Il, 882 F.2d at 729. The

principal "recorded these and other allegations in a secret file
at honme rather than in the teachers' personnel files, which a
jury could view as active concealnment.” [d. Continuing to give
t he accused teachers good reviews, the two school officials

"di scouraged and/or intimdated students and parents from

pur sui ng conpl aints, on one occasion by forcing a student to
publicly recant her allegations.” 1d. |In other words, the
officials had figuratively swept reports of m sconduct under the
rug and attenpted to protect their enployees fromthe
consequences of the enployees' conduct. The case abounded wth

cover - up.



In Black by Bl ack, grade-school students sued

Superintendent Laird for his alleged failure to supervise a

school bus driver who had sexual |y abused them ® See Bl ack by
Bl ack, 985 F.2d at 711-12. Wen Laird had earlier been
confronted with a report of an assistant principal's m sconduct,
he had "immedi ately transferred the assistant principal, pending
i nvestigation, to a job where he would have no contact with
students.” |d. at 712. Laird again acted quickly after
receiving a conpl aint about a school bus driver, the very sane

driver whose conduct gave rise to the Black by Black case itself.

He | aunched an investigation that uncovered no w ongdoi ng by the
bus driver. See id. The court held that, "given Laird's
response to the incidents, a finder of fact could not award
judgnent to the plaintiffs on a Stoneking theory.” 1d. Although
the plaintiffs clainmed that Laird should have conducted a nore

t horough investigation of the driver, the court held that, "[i]n
order to establish deliberate indifference on the part of the

def endant, 'sonething nore cul pable [nust be shown] than a
negligent failure to recognize [a] high risk of harm to

plaintiffs.” 1d. at 712-13 (quoting Colburn v. Upper Darby, 946

F.2d 1017, 1025 (3d Gr. 1991))(alteration in original). See

also Chincello, 805 F.2d at 133 (courts of appeals that have

5. Although his school district did not enploy the accused bus
driver, Superintendent Laird apparently had supervisory authority
over the driver. The court evaluated his conduct under a
Stoneking Il theory of supervisory liability. See Black by

Bl ack, 985 F.2d at 712.
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i nposed supervisory liability "have found liability only where
there are both (1) contenporaneous know edge of the offending
i nci dent or know edge of a prior pattern of simlar incidents,
and (2) circunstances under which the supervisor's inaction could
be found to have communi cated a nessage of approval to the
of f endi ng subordi nate")(citations omtted).

There is nothing of record that M. Stirba and Dr.
Stout condoned Ms. Elias's alleged behavior: they received no
reports of her, or other teachers', physical abuse of school
children. The record instead denonstrates that the two ai des who
had all egedly witnessed Ms. Elias's earlier corporal punishnment
of students told no one else at the Internediate Unit about it.
See Dep. of Barbara Dopera at 43, 69; Dep. of Linda Helffrich at
54. No conduct by M. Stirba or Dr. Stout discouraged the aides
fromvoicing objections to Ms. Elias's all eged abuse of students.
Asked why they told no one of the alleged abuse, the aides
of fered no explanation other than that they did not want to
create controversy. See Helffrich Dep. at 64. The supervisors
acted quickly to renmove Ms. Elias fromcontact wth students
after Ms. Fulner's supervisor informed them of the alleged abuse.
M. Stirba supervised Ms. Elias, wote annual reports about her,
visited her classroom at various, unannounced tines during the
school year, and stayed for periods varying froma few mnutes to
over an hour. See Dep. of Dopera at 11-14. The plaintiff's
expert opines that M. Stirba should have engaged in nore of a

"“continual dialogue”" with Ms. Elias, but this criticismcreates
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at nost an inference of negligence, not of deliberate
indifference. Op. of Thurman at 8. Even evidence that, in his

i nvestigation of a subordinate, a public educator has "'failed by
a large margin to neet the standard of care of reasonably prudent
educators”. . . "will not support an inference of deliberate

indifference on the part of [the educator].” Black by Black, 985

F.2d at 713 n.3. This critical opinion cannot and does not show
that M. Stirba condoned or encouraged Ms. Elias's allegedly
abusi ve behavi or.

Assum ng arguendo that M. Stirba's failure to adopt

the "formative approach"?®

of the plaintiff's Dr. Thurman to
supervi sion could constitute deliberate indifference, I see no
evi dence suggesting this all eged neglect actually caused the

plaintiff's injuries. See Canton, 489 U S. at 391 ("respondent

must still prove that the deficiency in training actually caused
the police officers' indifference to her nedical needs"). Dr.
Thurman wites that he thinks his approach could | essen the
i kelihood of "behaviors like those alleged of Ms. Elias.” Op.
of Thurman at 8-9. He does not link M. Stirba's conduct to the
har m suf f er ed.

There is no evidence that the personal acts or

om ssions of Dr. Stout caused the plaintiff's injuries. Nor did

6. According to Dr. Thurman, the formative approach to

supervi sion involves the structured supervision of a teacher's

cl assroom and a continual dial ogue between the supervisor and the
teacher in which the supervisor provides feedback to the teacher.
See Op. of Thurman at 8.
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M. Stirba or Dr. Stout fail to train Ms. Elias, M. Dopera, or
Ms. Helffrich. The "fail[ure] to make a showi ng sufficient to
establish the existence of an elenent essential to [a] party's
case, and on which that party will bear the burden of proof at

trial," mandates the entry of sunmary judgnent. Celotex Corp.,

477 U.S. at 322. Consequently, the record | acks evidence of
essential elenents of the plaintiff's clains against M. Stirba

and Dr. Stout.

B. Affirmative Duty to Protect

The plaintiff also asserts that M. Stirba and Dr.
Stout had an affirmative duty to protect himfrom M. Elias and
that the court should hold themto the professional-judgnent
standard, not the deliberate-indifference standard.

As | discussed above, absent a custodial rel ationship,
school officials have no constitutionally mandated affirmative
duty to protect their students. Nor does the professional

j udgnent standard applied in Wendy H v. Gty of Phil adel phia,

849 F. Supp. 367, 372 (E.D. Pa. 1994), here apply, since that
standard only applies to professionals obligated to protect

persons under state care. See id. See also Youngberg, 457 U.S.

at 321-22 (1982); Shaw, 920 F.2d at 1147.

C Qualified Immunity
M. Stirba and Dr. Stout further contend that the

doctrine of qualified immunity shields themfromliability for
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the plaintiff's civil rights clains. The plaintiff responds that
they did not fulfill their duties to protect him Because M.
Stirba and Dr. Stout have shown that their conduct did not
violate any rights of which a reasonable official would have

known, they are qualifiedly i mune under § 1983.

"[G overnnent officials perform ng discretionary
functions generally are shielded fromliability for civil damages
insofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonabl e person

woul d have known." Harlow v. Fitzgerald, 457 U. S. 800, 818

(1982). This standard involves a fact-specific inquiry. See

Anderson v. Creighton, 483 U S. 635, 641 (1987). "[T]he question

i s whether a reasonable public official would know that his or

her specific conduct violated clearly established rights.” G ant

v. Gty of Pittsburgh, 98 F.3d 116, 121 (3d Gr. 1996)(citing

Anderson, 483 U. S. at 636-37)(enphasis in original).

An official may act reasonably even where the plaintiff
clains deprivation of a clearly established federal right. Here,
the plaintiff certainly had a substantive due process right to
bodily integrity of which M. Stirba and Dr. Stout reasonably
shoul d have known at the tine of the alleged incidents. See

Met zger by Metzger v. Osbeck, 841 F.2d 518, 520 (3d G r. 1988).

Nevert hel ess, "[t]he contours of the right nust be sufficiently
clear that a reasonable official would understand that what he is

doing violates that right." Anderson, 483 U. S. at 640. For
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exanpl e, a school superintendent acted reasonably despite
ignoring reports of sexual m sconduct by teachers. See

Stoneking Il, 882 F.2d at 731. His failure to respond to the

reports denonstrated "nmere 'inaction and insensitivity.'" [d.

(quoting Commonwealth of Pennsylvania v. Porter, 659 F.2d 306,

337 (3d CGr. 1981)(en banc), cert. denied, 458 U. S. 1121 (1982)).

The superintendent deserved qualified imunity because the record
reveal ed no "affirmative acts by [hin] on which [the plaintiff]
can base a claimof toleration, condonation or encouragenent of
sexual harassnent by teachers which occurred in one of the
various schools within his district." 1d.

No evidence indicates that either M. Stirba or Dr.
St out knew or should have known that Ms. Elias or other teachers
had physically abused students. They in no way discouraged
enpl oyees, parents, or students fromreporting all eged
m sconduct. See id. at 730. |In fact, official policy directed
their enployees to report suspected abuse. The officials’
affirmative acts conplied with federal law. Al though the
plaintiff's expert states that M. Stirba should have taken a
di fferent approach to his supervision of Ms. Elias, a supervisor
may act reasonably with respect to constitutional rights despite
hi s negligence, or "nere '"inaction and insensitivity.'" 1d. at
731. M. Stirba never condoned or encouraged Ms. Elias's all eged
abuse of her students. Additionally, the record establishes that
Dr. Stout acted diligently when confronted with Ms. Fulner's

report of Ms. Elias's alleged m sconduct. He inmmediately renoved
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her fromthe classroom and required her take further training.
Therefore, both M. Stirba and Dr. Stout have shown that their
conduct net established standards of which they reasonably would
have known.
An ol e MTHEOIUNDED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MATTHEW C. HOLMES, a M nor by
DENI SE HOLMES and RI CHARD HOLMES,
hi s @uardi ans, Civil Action

Plaintiff, No. 96-534

LI NDA ELI AS, ALFRED STIRBA, 11
JERRY B. STQUT, and
| NTERVEDI ATE UNI T NO. 21,

Def endant s.

ORDER



AND NOW this day of July, 1997, for the reasons
descri bed in the acconpanyi ng nenorandum the Mtion for Parti al
Summary Judgnent on the plaintiff's civil rights clainms agai nst
the Internediate Unit No. 21, Alfred Stirba, Ill, and Jerry B
Stout is GRANTED on the duty-to-protect claimas to all three
def endants and on the duty-to-supervise claimas to Jerry Stout
and Alfred Stirba, but DENIED as to the Internediate Unit.
JUDGMVENT is entered for Stout and Stirba against the plaintiff on
the plaintiff's civil rights clains and for the Internediate Unit
and against the plaintiff on the plaintiff's duty-to-protect

claim

BY THE COURT:

Robert S. Gawmt hrop, 111, J.



