IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD L. MENGLE, : ClVIL ACTI ON
Plaintiff, :

V.
DAVI D J. KURTZ, RAYMOND
LORENT, JOHN SANDERS,
FORREST SHADEL, JERRY
KNONLES, and EDWARD BARKETT,
Def endant s. : NO. 96-968
Newconer, J. July , 1997

MEMORANDUM

Presently before the Court is the Mtion of Defendants
David J. Kurtz, Raynond Lorent and John Sanders for Judgnment on
the Pleadings or, in the Alternative, for Summary Judgnment and
the Motion for Sunmary Judgnent of Defendants Forrest Shadel,
Jerry Knowl es and Edward Barkett. For the reasons that foll ow,
said Motions wll be granted and judgnent will be entered in
favor of defendants and against plaintiff.
A Backgr ound

Plaintiff, a pro se prisoner, filed the instant action
pursuant to 42 U.S.C. 8§ 1983 alleging that defendants viol ated
his constitutional right to be free from"cruel and unusual
puni shnent." See, U. S. Const. anend. VIII. Defendant
Correctional O ficer John Sanders violated this right, plaintiff
al l eges, by (1) grabbing plaintiff's wists and arns, several
times over the course of his incarceration, thereby causing
soreness in his wists and arnms, and (2) physically abusing and
assaulting plaintiff, both in his cellblock and in the prison

gym on March 27, 1995, thereby causing "sever[e] injuries and



permanent scars" to his hands. (Dep. of Richard Mengle at 74-77,
attached as Ex. Ato the Mdt. of Defs. Kurtz, Lorent, and Sanders
for J. on the Pleadings or, in the Alt., for Summ J. ("Mengle
Dep."); Am Conpl. at 3.) Plaintiff also asserts an enotiona
distress claim alleging that defendant Sanders repeatedly abused
him both nmentally and verbally, throughout the period of his
i ncarceration, thereby causing himto suffer from severe nental
angui sh and an "uncontrol | abl e nervous condition."* (Am Conpl.
at 3.) Plaintiff's clains against the remai ning defendants--the
War den, the Deputy Warden, and three county conm ssioners--are
based al so on the aforenenti oned conduct of defendant Sanders.
Presently before the Court are defendants' notions for
summary judgnent . 2
B. Summary Judgnent Standard
A review ng court may enter summary judgnment where
there are no genuine issues as to any material fact and one party
is entitled to judgnent as a matter of law. \Wite v.

West i nghouse Elec. Co., 862 F.2d 56, 59 (3d Cr. 1988). The

evi dence presented nust be viewed in the |light nost favorable to
t he non-noving party. [d. "The inquiry is whether the evidence

presents a sufficient disagreenent to require subm ssion to the

'Plaintiff describes his "uncontrollable nervous condition"
as follows: "I was very nervous about what | did, what | said.
Just basically ny nerves were on edge." (Mengle Dep. at 65.)

2 Wiile the notion of defendants Kurtz, Lorent, and Sanders
is styled a Mdtion for Judgnent on the Pleadings or, in the
Alternative, for Summary Judgnment, this Court treats it solely as
one for summary judgnent.



jury or whether it is so one sided that one party nust, as a

matter of law, prevail over the other."”™ Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986). "A genuine issue is not
made unl ess the evidence . . . would allow a reasonable jury to

return a verdict for [the nonnoving] party.” Radich v. Goode,

886 F.2d 1391, 1395 (3d Gir. 1989) (citing Liberty Lobby, 477

U S at 248-49). 1In deciding the notion for summary judgnent, it
is not the function of the Court to decide disputed questions of
fact, but only to determ ne whether genuine issues of fact exist.
Id. at 248-49.
C. Di scussi on

This Court first discusses plaintiff's section 1983
cruel and unusual punishnment claimand thereafter discusses his
enotional distress claim

1. Section 1983 Cruel and Unusual Punishnment C aim

In order to state a cogni zabl e cl ai munder 42

US C 8§ 1983, a plaintiff nust show (1) that a person deprived
himof a federal right; and (2) that the person who deprived him

of that right acted under color of state law Gonman v. Township

of Manal pan, 47 F.3d 628, 633 (3d Gr. 1995). This section does

not all ow supervisory personnel and adm nistrators to be held

i able under a theory of respondeat superior. Ignalls v. Florio,

No. 92-2113, 1997 W 353035, at *2 (D. N.J. June 13, 1997)
(citing Mnell v. Departnent of Social Servs., 436 U S. 658, 694-

95 (1978)). Rather, they nmay be held liable only if they played

sonme personal role in the alleged violation. Moon v. Dragovich,
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No. 96-5525, 1997 W. 180333, at *3 (E.D. Pa. April 16, 1997);
lgnalls, 1997 W. 353035, at *2. Such personal involvenent nmay be
shown by denonstrating that a supervisor or adm nistrator
"participated in violating [a plaintiff's] rights, or that he
directed others to violate them or that he, as the person in
charge . . ., had know edge of and acquiesced in his

subordi nates' violations." Baker v. Mbonroe Townshi p, 50 F. 3d

1186, 1190-91 (3d CGr. 1995); Moon, 1997 W 180333, at *3.

The federal right at issue in this case is the Eighth
Amendment right to be free from"cruel and unusual punishnent.”
See, U S. Const. anend. VIII. The Ei ghth Arendnent is the
primary source of substantive protection for prisoners in

excessive force cases. Collins v. Bopson, 816 F. Supp. 335, 339

(E.D. Pa. 1993) (citing Witley v. Alberts, 475 U S. 312, 327

(1986)).
Only the "unnecessary and wanton infliction of pain"
constitutes cruel and unusual punishnent forbidden by the Eighth

Amendnent. Hudson v. McMIlian, 503 U S 1, 5 (1992); see also,

Collins, 816 F. Supp. at 339; Wight v. Lubicky, No. 94-3506,

1996 W. 328288, at *2 (E.D. Pa. June 11, 1996). To determ ne
whet her such an infliction has occurred, a court nust determ ne
"whet her force was applied in a good faith effort to maintain or
restore discipline or maliciously and sadistically for the very
pur pose of causing harm" Hudson, 503 U.S. at 6 (quoting
Wiitley, 475 U S. at 320-21 (internal citations omtted)); see
al so, Eppers v. Dragovich, No. 95-7673, 1996 W. 420830, at *3
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(E.D. Pa. July 24, 1996). A court should consider the follow ng
factors in nmaking this determnation: (1) the extent of the
injury suffered by the prisoner; (2) whether the use of force was
want on and unnecessary; (3) the need for application of force,
(4) the relationship between that need and the anount of force
used; (5) the threat reasonably perceived by the officers; and
(6) any efforts nade to tenper the severity of a response.
Hudson, 503 U.S. at 7. Wile the United States Suprene Court has
hel d that the use of excessive physical force against a prisoner
may constitute cruel and unusual punishnent even if the prisoner
does not suffer serious injury, it also has recogni zed as
fol |l ows:

[NNot . . . every nmalevolent touch by a

prison guard gives rise to a federal cause of

action. The Ei ghth Anmendnent's prohibition

of 'cruel and unusual' punishnents

necessarily excludes fromconstitutional

recognition de mnims uses of physical

force, provided that the use of force is not

of a sort 'repugnant to the conscience of

manki nd. "
Hudson, 503 U.S. at 9-10 (quoting Witley, 475 U S. at 327)
(internal citations omtted).

In this case, this Court determnes that the force
about which plaintiff conplains and the injuries which he
sustai ned were de mnims and, thus, that his section 1983 claim
for cruel and unusual punishnment nust fail. As stated
previously, plaintiff alleges that defendant Sanders (1) grabbed

his wists and arns, several tinmes over the course of his

i ncarceration, thereby causing soreness in his wists and arns,
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and (2) physically abused and assaulted him both in his
cellblock and in the prison gym on March 27, 1995, thereby
causing "sever[e] injuries and permanent scars" to his hands.
(Mengle Dep. at 74-77; Am Conpl. at 3.) This Court's

determ nation that these occurrences do not support a section
1983 cruel and unusual punishment claimis based on two grounds.
First, plaintiff's deposition testinony, regarding the all eged
incidents of "force," tells, not a tale of "malicious[] and

sadi stic[]" punishnment, Hudson, 503 U S. at 6, but, rather, one
of mere "horseplay." Regarding defendant Sanders' grabbi ngs of
plaintiff's wists and arns, plaintiff states that defendant
Sanders did this "trying to be playful" and that, when he did
this, plaintiff was "not being disciplined.” (Mengle Dep. at
76.) Likewise, in detailing the March 27, 1995 incidents in the
cell bl ock and gym plaintiff describes a non-disciplinary setting
and circunstances. In the cellblock, a prisoner was teasing

def endant Sanders about his nuscles. (Mengle Dep. at 80.) The

t easi ng pronpted defendant Sanders, who was just "nessing
around,"” to pick plaintiff up and "body slam himonto the fl oor
of the cellblock. (Mengle Dep. at 54, 81.) Mnutes later, the
prisoners and officers in the cellblock proceeded to the prison
gym where defendant Sanders indicated that he wanted to westle
plaintiff and plaintiff acquiesced. (Mengle Dep. at 85-86.) The
men westled for approximately fifteen mnutes, during which tine
def endant Sanders held plaintiff in several headl ocks and pi nned

plaintiff to the ground four or five tines. (Mengle Dep. at 83-
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85.) These accounts, both of the wist and arm grabbi ngs and of
the March 27, 1995 incidents, illustrate that defendant Sanders

use of force was, not "malicious[] and sadistic[]," Hudson, 503

3

US at 6, but, rather, de mnims. See, e.q., Robinson v.

Link, No. 92-4877, 1994 W. 463400, at *1 (E.D. Pa. Aug. 25, 1994)
(finding use of force to have been de mnims, and therefore
granting summary judgnent on Ei ghth Amendnent claim where

of ficer pulled prisoner along corridor by his handcuffs and hit

himin the back); Brown v. Vaughn, No. 91-2911, 1992 W 75008, at

*1 (E.D. Pa. March 31, 1992) (finding use of force to have been
de mnims where officer punched prisoner in chest and spit on
him; Mon, 1997 W. 180333, at *5 (finding use of force to have
been de minims where bruise to prisoner's wist resulted from
officer's pulling on his handcuffs).

The second ground on which is based this Court's
determ nation that the occurrences at issue do not support a
section 1983 cruel and unusual punishnment claimis the slightness
of plaintiff's injuries. Regarding plaintiff's injuries from
def endant Sanders' grabbings of his wists and arns, plaintiff

states that he was nerely "sore for a little bit." (Mengle Dep

This Court notes further that plaintiff concedes in his
deposition testinony that the allegations of the Anended
Conpl ai nt regardi ng defendant Sanders' use of force against him
are exaggerated. Plaintiff states as follows: "The people |I had
[ preparing the Anended Conplaint], the inmates[,] . . . messed up
the statenent [of] facts trying to nake ny case stronger. .o
[ T] hey over-exaggerated a |lot of stuff to build up this case. . .
. [ Def endant Sanders] body slanmed ne but he didn't . . . proceed
to assault ne." (Mengle Dep. at 5, 54-55.)
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at 77.) Likewse, regarding plaintiff's injuries fromthe Mrch
27, 1995 incidents in the cellblock and gym plaintiff states
that "for the nost part, [he wasn't injured]” and that he nerely
"got [] sone kinks in [his] nuscles and stuff fromdifferent
positions [defendant Sanders] put [him] in . . ." (Mengle Dep.

at 85.) Wile he further states that he sustained "scrapes," or
"scars," to his hands, he explains that said scrapes resulted,

not fromintentional acts by defendant Sanders, but, rather, from
hi s hands getting caught on defendant Sanders' watch and badge
during the westling match. (Mengle Dep. at 90-91.) Plaintiff
states in addition that he did not see a doctor or nurse about
the scrapes and that, to treat the scrapes, he nerely "washed
[them] off with soap and water"” and applied one Band-Ai d.

(Mengle Dep. at 92.) These accounts of the injuries resulting
both fromthe repeated wist and arm grabbi ngs and fromthe March
27, 1995 incidents indicate that plaintiff's injuries were de

mnims. See, e.qg., Collins, 816 F. Supp. at 340 (finding that

injury was de mnims because nedical records showed no evidence
of correctional officer's alleged beating of prisoner); Moon,
1997 WL 180333, at *5 (finding injury to have been de mnims
where bruise to prisoner's wist resulted fromofficer's pulling
on his handcuffs and nedical records showed that prisoner
required no nedical treatnment, refused nedi cation, and stated

that he was in no pain); Siglar v. H ghtower, 112 F.3d 191, (5th

Cr. 1997) (finding injury to have been de m nims where guard

twi sted prisoner's arm behind his back and tw sted his ear,
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causi ng ear to be bruised and sore for three days, but prisoner
did not seek or receive any nedical treatnent).

As defendant Sanders' use of force and plaintiff's
resulting injuries were de mnims, the cruel and unusual
puni shnment cl ause of the Ei ghth Arendnent is not inplicated.
See, U S. Const. anend. VIII. \Wile perhaps inappropriate,
def endant Sanders' conduct sinply does not rise to the |level of a
constitutional violation. Accordingly, this court wll grant
def endant Sanders' notion for sunmary judgnent on plaintiff's
section 1983 cruel and unusual punishnment claim

As this Court has found no underlying constitutional
violation on the part of defendant Sanders, plaintiff's
derivative section 1983 clai ns agai nst the remaining defendants

must fail. See, e.q., Rodriquez v. Gty of Passaic, 730 F. Supp.

1314, 1327 (D. N.J.), aff'd wthout op., 914 F.2d 244 (1990)

(citing Gty of Los Angeles v. Heller, 475 U. S. 796, 799 (1986))

(granting sunmary judgnent on plaintiff's derivative section 1983
clainms after finding no underlying constitutional violation).
Accordingly, this Court wll grant also the renai ni ng defendants'
notions for sunmary judgnent on plaintiff's section 1983 cruel
and unusual puni shnment cl ai ns.

2. Enotional Distress Claim

As this Court has determned that plaintiff's

section 1983 cruel and unusual punishnent clainms nust fail
because defendant Sanders' use of force and plaintiff's injuries

were de mnims, plaintiff's enotional distress claimnust fail
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as wel | .

As stated previously, plaintiff alleges that defendant
Sanders repeatedly abused him both nentally and verbally,

t hroughout the period of his incarceration, thereby causing him
to suffer fromsevere nental anguish and an "uncontrol |l able
nervous condition."* (Am Conpl. at 3.) Plaintiff's enotional
di stress clains agai nst the remaini ng defendants derive fromthe
af orenmenti oned conduct of defendant Sanders as well.

Under 42 U.S.C. 8§ 1997e(e), which was enacted as part
of the Prison Litigation Reform Act, however, "[n]o Federal civil
action may be brought by a prisoner confined in a jail, prison,
or other correctional facility, for nental or enotional injury
suffered while in custody without a prior show ng of physical

injury." 42 U S.C. 8§ 1997e(e); see also, Siglar v. Hi ghtower,

112 F.3d 191, 193 (5th Cr. 1997). "In the absence of any
definition of 'physical injury' in the new statute, . . . the
wel | established Ei ghth Arendnent standards [shoul d] guide [a
court's] analysis in determ ning whether a prisoner has sustai ned
t he necessary physical injury to support a claimfor nental or
enotional suffering." Siglar, 112 F.3d at 193. Under those
standards, "the injury nust be nore than de mnims, but need not
be significant." [d.

In this case, as this Court has determ ned already that

plaintiff's injuries were de mnims, plaintiff's enotional

‘See, infra, note 1.
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di stress claimagainst all defendants nust fail. See, Davage V.

United States, No. 97-1002, 1997 W. 180336, at *5 (E.D. Pa. Apri

16, 1997) (dism ssing enotional distress claimunder authority of
42 U.S.C. 8§ 1997e(e) because plaintiff made no show ng of
"physical injury"). Accordingly, this Court will grant
def endants' notions for summary judgnent on this claim
D. Concl usi on

In conclusion, this Court will grant the Mtion of
Def endants David J. Kurtz, Raynond Lorent and John Sanders for
Judgnent on the Pleadings or, in the Alternative, for Summary
Judgnent and the Motion for Sunmmary Judgnent of Defendants
Forrest Shadel, Jerry Know es and Edward Barkett, and judgnent
will be entered in favor of defendants and agai nst plaintiff.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD L. MENGLE, : ClVIL ACTI ON
Plaintiff, :

V.

DAVI D J. KURTZ, RAYMOND
LORENT, JOHN SANDERS
FORREST SHADEL, JERRY
KNOALES, and EDWARD BARKETT,

Def endant s. : NO. 96- 968
ORDER
AND NOW this day of July, 1997, upon consideration

of the Mdtion of Defendants David J. Kurtz, Raynond Lorent and
John Sanders for Judgnent on the Pleadings or, in the
Alternative, for Summary Judgnent and the Mtion for Sunmmary
Judgnent of Defendants Forrest Shadel, Jerry Know es and Edward
Barkett, to neither of which plaintiff has responded and after
the time period wthin which plaintiff is required to respond has
expired,® and in accordance with the foregoing Menorandum it is
her eby ORDERED that said Mdtions are GRANTED. It is further
ORDERED t hat JUDGVENT is ENTERED in favor of defendants and
against plaintiff. 1t is further ORDERED that defendants' Motion
for Continuance of Trial is DEN ED as noot.

AND I T IS SO ORDERED.

By Order dated June 24, 1997, this Court Ordered plaintiff
to file his response on or before July 15, 1997. He did not do
so. Thereafter, via conference call on July 17, 1997, and upon
agreenment of both parties, this Court Ordered plaintiff to mai
his response to the Court the followng norning. Plaintiff
apparently did not do so because, to date, this Court has not
received it.
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Cl arence C. Newconer,

J.



