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VEMORANDUM AND ORDER

Norma L. Shapiro J. July , 1997

Presently before this court is a pro se petition filed
by Mchael W Lloyd, for relief fromjudgnent pursuant to 28
U S.C. 82255. The petition was referred to Magi strate Judge M
Faith Angell for a report and recomrendation. Her report, filed
May 8, 1997, recommended that Petitioner's claimof double
j eopardy be denied. After careful and independent consideration
of the Petition, the Report and Recommendati on and Cbj ections of
the Petitioner, the Report and Reconmendation will be approved
and M. Lloyd' s 82255 Mdtion will be denied.

BACKGROUND

M. Lloyd asserts his right not to be placed in double
j eopardy' was violated by his conviction for mail, wre and bank
fraud and conversion of union benefit and pension plan funds
following the seizure of his assets in various actions by the

Securities Exchange Comm ssion (“SEC).

1. The Doubl e Jeopardy C ause reads, "[N or shall any person be
subject for the sanme offence to be twice put in jeopardy of life
and limb. . ." US. Const., Anend.V.



On June 6, 1990, the Securities and Exchange Conm ssion
filed a civil conplaint charging LIoyd wth violations of federal
securities law in connection with Lloyd' s fraudul ent operation of

his securities brokerage firm SEC v. Lloyd, G v. No. 90-3841

(E.D.Pa. 1995). A prelimnary injunction froze many of Lloyd's
assets. In Decenber, 1990 the Securities Investor Protection
Corporation (“SIPC), filed an application to convert the SEC
receivership to a liquidation under the Securities Investors
Protection Act ("SIPA").? For a sumuary of Lloyd' s civil and

bankruptcy actions, see In Re: Lloyd Securities Inc., 75 F.3d 853

(3rd CGr. 1996), affirmng In Re: Lloyd Securities, Inc., 183
B.R 386, 389 (E.D.Pa. 1995); see also, In Re: Lloyd Securities,

Inc., 163 B.R 242, 245 (E.D.Pa. 1994). Settlenents,
negoti ati ons and sal es of assets nomnally owned by LI oyd and
Ll oyd entities followed. ®

On Cctober 30, 1991, a Crimnal Information was filed
agai nst Lloyd for 2 counts of mail fraud, 1 count of wire fraud,

2 counts of bank fraud, 1 count of conversion of union benefit

2. SIPA 15 U.S.C. 8878 aaa et seq, was enacted to redress the

consequences of securities brokerage failures. SIPC a non-profit,
private corporation to which all brokerage deal ers bel ong,

mai ntains a fund to provide relief to custonmers of failing

br okerages. SIPA provides a |liquidation process; a SIPC Trustee
renoves the matter to Bankruptcy Court for liquidation. SIPCis
subrogated to custoners clains paid by the trustee.

3. These activities were related to Lloyd's securities
vi ol ati ons.



and pension plan funds and 1 count of aiding and abetting. *

Ll oyd entered a guilty plea on all counts. He appealed his
sentence for m sapplication of the Federal Sentencing CGuidelines,
not doubl e jeopardy issues. The sentence was affirmed in part
and dismssed in part; the action was remanded by consent for

resentencing.® United States v. Lloyd, 989 F.2d 489 (3rd Grr.

1993). Ll oyd agai n appeal ed his sentence under the Cuidelines,
W t hout asserting double jeopardy, and the sentence was affirned.

See, United States v. Lloyd, 22 F.3d 304 (3rd Gr 1994). Ll oyd

was sentenced to a sixty-three (63) nonth sentence and ordered to
pay restitution of $4,626,601.°
DI SCUSSI ON

Pursuant to Rule 8(b)(3) of the Rules Governi ng 82255
Proceedi ngs, a petitioner nust serve and file witten objections
to the Magi strate Judge's Report and Recommendation within ten
days of service.’ The District Judge nust then make a de novo
determ nation of those portions of the Report and Recommendati on

to which objections were nade and nmay accept, reject or nodify

4. The two bank fraud and one of the mail fraud charges were not
related to the securities violations.

5. Collateral for sonme of Lloyd s fraudul ent bank | oans | essened
the | oss and | owered the Federal Sentencing CGuidelines. Uni t ed
States v. Lloyd, 989 F.2d 489 (3rd Cr. 1993).

6. Information in this section was taken from Petitioner's
habeas petition, the Governnent's reply, Magistrate Judge

Angel |'s Report and Recommendation and Petitioner's objections.
7. 28 U S.CA foll. 82255 (1997).
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8 Petitioner did not

t he recommendati on of the Magi strate Judge.
file his objections until June 6, 1997, alnbst a nonth after

Magi strate Judge Angell filed her Report and Reconmendati on,
three weeks after the filing deadline. Petitioner's objections
are procedurally barred from consi deration because they were
untinmely filed.

However, there is no nerit to the objections even if
they were tinely filed. Magistrate Judge Angell reconmended that
the petition for relief fromjudgnent be deni ed because the court
| acked subject matter jurisdiction to hear the petition. |ssues
not raised at sentencing or on direct appeal cannot be litigated

under 28 U.S.C. § 2255, absent a show ng of a cause and prejudice

fromthe errors at issue. United States v. Frady, 456 U. S. 152,

167-69 (1982); see United States v. Essig, 10 F.3d 968, 979 (3d

Cr. 1993).

Petitioner's argues that the court does have
jurisdiction over his claim but petitioner had anple opportunity
to address a double jeopardy violation. He failed to preserve
this issue in his prior notions and proceedi ngs; he states no
reason or cause for his failure to do so. Petitioner's procedura
default, the untinely assertion of his double jeopardy claim
precludes himfromasserting it in a 28 U S. C 8§ 2255 notion
The notion is inproperly before this court; for |ack of subject

matter jurisdiction.

8. 28 U S.C.A foll. §2255. Rule 8(b)(4)(1997).
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Magi strate Judge Angell's Report and Reconmendati on
al so states there is no evidence of double jeopardy to support
Lloyd's claimfor relief under 28 U S.C. § 2255. The Report and
Recommendation correctly states that the charges agai nst LI oyd
are not the "same offense" so that there was no doubl e jeopardy. °

In the present action, the Petitioner was first charged
with civil violations of securities law. 15 U S.C. 8877e(a), (c),
77q9(a), 78j(b), and 78(0)(c)(3). These civil violations required
proof of elenments of net capital requirenents, existence of a
"security" and a lack of registration. Petitioner was crimnally
convicted of violations of 18 U S.C. 88 664, 1341, 1343 and 1344.
These crinmes required proof of material nmailing or materi al
interstate wire communi cation, an FDI C insured financi al
institution, and conversion of union or pension funds. The
el enments of the actions are not the sane and do not neet the
prerequi sites for a double jeopardy violation.

LI oyd was not puni shed twice for the same of fense. *°
In the SEC actions, Lloyd' s property was seized to repay over
$4, 000, 000 in custoners funds because Lloyd illegally sold

unregi stered securities and | ost custoner funds. An SEC

9. Blockburger v. United States, 284 U S. 299 (1932)(double

j eopardy only attaches to a defendant when she is tw ce charged
with the sane offense or different offenses which require proof
of the sane el enents).

10. Wtte v. United States, = U S __, 115 S . C. 2199
(1995) (governnment is prohibited from puni shing tw ce or
attenpting a second tine to punish crimnally for the same
of f ense) .




equi tabl e action, seeking disgorgenent and resulting in an asset
freeze, does not constitute punishnment; such a proceedi ng serves
a variety of purposes but is designed primarily to seize property
used in violation of the law and to require di sgorgenent of the

fruits of illegal conduct. See United States v. Usery, _ US

116 S. Ct. 2135, 2151 (1996)(in remcivil forfeitures are neither
puni shment nor crimnal for purposes of double jeopardy.)
The Suprene Court has consistently held that double

j eopardy does not apply to civil forfeitures. United States v.

One Assortnent of 89 Firearnms, 465 U. S. 354 (1984) (doubl e

j eopardy clause is not applicable unless the forfeiture sanction
was i ntended as punishnment so that the proceeding was essentially

crimnal in character); One Lot Enerald Cut Stones v. United

States, 409 U. S. 232 (1972); Conoco Inc. v. Skinner, 970 F.2d

1206 (3rd Cr. 1992)

Petitioner objects to the characterization of the SEC
civil action as a forfeiture. Petitioner asserts that the
seizure in his civil case was a crimnal penalty. Like civi
forfeiture, the SEC civil litigation is only intended to provide

restitution to victinse of securities fraud. See United States v.

Hal per, 490 U. S. 435 (1989). Just as forfeiture is usually
remedial in nature, an SEC equity action, seeking disgorgenent of
fraud proceeds and resulting in an asset freeze, attenpts to nake
defrauded custoners whole; it also does not constitute

puni shment. The nore detailed factual and | egal analysis of the



Magi strate Judge is correct in all respects. There is no double
j eopardy viol ation.
For the reasons stated above, Petitioner's notion under

28 U.S.C. 82255 will be denied. An appropriate order foll ows.



