IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STI NA CLEMENTI : ClVIL ACTI ON
V.
JOHN J. CALLAHAN : NO. 96-6085

VEMORANDUM ORDER

Presently before the court is the Report and
Recommendati on of United States Magi strate Judge Rueter in this
Social Security benefits action. Plaintiff is appealing a denial
of her claimfor disability insurance benefits by the
Commi ssioner. Both parties filed notions for sumary judgnent.
The court has reviewed the Report and Recommendation, the
obj ections thereto, the other subm ssions of the parties and the
record herein.

This matter was earlier remanded by order of Judge
Mcd ynn for the purpose of including evidence of plaintiff's
enotional distress in the hypothetical posed by the
adm ni strative |law judge ("ALJ") to the vocational expert ("VE").
The VE initially had been asked to consider only factors based on
evidence of plaintiff's physical hearing inpairnment. At the
rehearing, the ALJ included in his hypothetical evidence fromthe

original record pertinent to enotional distress or nental

* The President appointed John J. Callahan as Acting Conm ssi oner
of Social Security, effective March 1, 1997, to succeed Shirley
S. Chater. Pursuant to Fed. R Gv. P. 25(d)(1), John J.
Cal | ahan is thus substituted for Shirley S. Chater as the
defendant in this action.



i npairment. The VE opined and the ALJ agai n concl uded t hat
plaintiff is not disabled in that there are a significant nunber
of jobs in the local and national econony which she could
perform Plaintiff argues that this decision is not supported by
substanti al evidence and that the ALJ inproperly failed to

consi der new evidence offered by plaintiff at the rehearing.

Thi s evidence consisted of the reports of three
professionals. One is a single page report of an audi ol ogi st,
Patricia Dabrowski, recounting the results of an audi ol ogic
evaluation of plaintiff performed two years after the initial
decision in this case. The second is a report of a psychiatric
eval uation al so about two years later by Dr. Jeffrey Sarnoff who
concluded that plaintiff suffers from major depression
Plaintiff's synptons fromthe evidence accepted by the ALJ showed
mld to noderate depression. Dr. Sarnoff al so opined that
plaintiff has post-traumatic flashbacks from chil dhood
experiences. Dr. Sarnoff found that plaintiff was anxi ous, had
di m ni shed concentration and nenory | apses. He also found that
plaintiff was oriented to person, tinme, place and situation,

di spl ayed good insight and judgnent and that her thought
processes were | ogical, coherent and goal directed. The third

pi ece of "new' evidence is a two-page report of Irene Doniger, a
regi stered nurse and psychol ogi st, who evaluated plaintiff a year
before the ALJ's initial decision. M. Doniger noted

psychol ogical difficulties associated wwth plaintiff's hearing

i npai rment and recomended psychol ogi cal therapy, but concl uded
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"[1]t is difficult for me to give a prognosis because of ny
limted contact with [plaintiff]."

Contrary to plaintiff's suggestion, it does not appear
that the remand contenpl ated the taking of new evidence. The ALJ
clearly did not perceive this to be the purpose of the renmand.
The ALJ began the rehearing by stating that "the |limted purpose
of this hearing”" was to add "the restrictions inposed upon the
cl ai mant by her depression as established by the objective
evidence in this file" to the hypothetical which was posed to the
vocational expert. The record reveals no objection or exception
by plaintiff's counsel to this characterization of the purpose of
the rehearing. Moreover, the court had specifically found that
the report of Ms. Doniger was not "new' evidence but rather was
available to plaintiff before the initial decision was nade and
that no justification was provided for having failed tinely to
present it.

The court agrees with defendant and the Magistrate
Judge that the ALJ did not err in failing to consider this
evi dence on remand. Ms. Doniger's evaluation and report well
predate the primary proceedi ngs before the ALJ. The nore recent
prof essi onal eval uati ons may, as defendant acknow edges, support
a new application for benefits but are not properly part of the
pertinent record in this action.

The hypot hetical posed to the VE by the ALJ satisfied
the condition of remand. There was substantial evidence,

including the reports of plaintiff's treating physicians and her
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matriculation in a college doctoral graduate program to support
t he conclusion of the ALJ in this action.

ACCORDI NAY, this day of July, 1997,
consistent with the foregoing and essentially for the reasons
carefully set forth by the Magistrate Judge, |T IS HEREBY ORDERED
that the Report and Recommendation is APPROVED and ADOPTED; the
plaintiff's notion for summary judgnment is DEN ED; defendant's
notion for sunmmary judgnent is GRANTED; and thus, JUDGMENT is

ENTERED in the above action for defendant and agai nst plaintiff.

BY THE COURT:

JAY C. WALDMAN, J.



