IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

KEVI N FI SCHER : CIVIL ACTI ON
Plaintiff, :
V.

JOHN M CHAEL WURTS, : NO. 96- 6863
Def endant . :

VEMORANDUM AND ORDER

Yohn, J. July, 1997

Plaintiff, Kevin Fischer, brings this action in equity
seeking partition of a three-bedroomdwelling (the "property")
| ocated at 127 Summt Terrace, in Rosenont, Pennsylvani a which
plaintiff and defendant, John M chael Wirts, own as tenants in
common. Defendant agrees to transfer to plaintiff all of
defendant's right, title and interest in the property as a co-
tenant in conmon so |long as he receives fromplaintiff one-half
of the parties' equity in the property and one-half of the rental
i ncome received by plaintiff during plaintiff's exclusive
occupancy of the premises. Plaintiff agrees to the transfer but
argues that the anobunt given to defendant in return for the
transfer of title should be reduced by the anmount of nortgage
paynents and repair expenses nmade by plaintiff during his
occupancy.

In June, 1997, this court conducted a non-jury trial to

determ ne the appropriate distribution between the parties.



! and caref ul

Based upon the testinony of several w tnesses,
review of the evidence presented and the applicable | aw, the
court nmakes the follow ng findings of fact and concl usi ons of | aw

pursuant to Rule 52 (a) of the Federal Rules of G vil Procedure:

. FINDINGS OF FACT

A. Backagr ound

The property, located at 127 Summt Terrace, in
Rosenont, Pennsyl vani a, has six roons, including three bedroons.

In February, 1988, plaintiff and defendant signed a
contract to purchase the property for $ 81,900.00. On April 15,
1988, the date of settlenent, plaintiff and defendant took the
property as tenants in common. Each contributed $ 4,095.00
toward t he down-paynent and a nortgage of $ 73,710.00 was taken
out to cover the rest of the purchase price.

At the tinme of the parties' purchase of the property,
def endant had conpl eted col | ege and graduate school and was
working full-time. Plaintiff was still a student working toward
hi s under graduate degree. Both nen had been living in rented

residences prior to their purchase of the property. The parties

1. Kevin Fischer was the only witness who testified for the
plaintiff. The following witnesses testified for the defendant:
Tony Di Pietro--Real Estate Appraisal Expert
Kat hl een Price--Real Estate Appraisal Expert

Martin Flynn--Real Estate Appraisal Expert

Judy Wirts--Defendant's Wfe

John Wirt s- - Def endant.

ORhowhE
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bought the property so they could |live there and rent the third
bedroomto a student.

Soneti me between April 8 and April 14, 1988, defendant
interviewed for and accepted an offer for a new job in Chio, and,
about two weeks after settlenent, defendant rel ocated there.

From April, 1988 to the present, defendant |ived at the property
a total of one night, on or about April 30, 1988, and visited the
property only twce. Plaintiff has continuously resided in the

property since its purchase.

B. Rental Val ue

1. Actual | ncone

From April, 1988 to Decenber, 1995, plaintiff rented
bedroons on the property to six individuals. Robert Mhon, an
acquai ntance of defendant's, rented a bedroom at the prem ses
fromApril 16, 1988 to March 28, 1990 at a rate of $ 250 per
nmont h; Kenneth Mortensen rented a bedroom at the prem ses from
May, 1988 to August 31, 1989 at a rate of $ 250 per nonth;
Paul i ne Matese rented a bedroom at the prem ses from Novenber 1,
1991 to April 20, 1992 at a rate of $ 275 per nonth; Kevin
McMearty rented a bedroom at the prem ses from May, 1992 to
August 31, 1992 at a rate of $ 275 per nonth; John Wite rented a
bedroom at the prem ses from Septenber, 1993 to June, 1994 at a
rate of $ 275 per nonth; and Dougl as Gsborne rented a bedroom at
the prem ses from August, 1993 to Decenber, 1995, at a rate of $
275 per nont h.



Def endant participated in getting Mahon and Mrtensen
to becone renters but defendant had nothing to do with the other
i ndi vidual s becomng renters. Plaintiff did not consult
def endant before renting to Matese, McMearty, White and Gsbor ne.

From May, 1988 through August, 1989, and from August,
1993 t hrough June, 1994, both bedroons were rented by plaintiff.
As such, there were no vacant bedroons avail able at the property
during those peri ods.

The parties agree that by renting bedroons at the
property fromApril, 1988 to Decenber, 1995, plaintiff realized a
rental inconme of $ 26,000.00. Plaintiff retained this rental
incone and did not give any of it to defendant. At no tine
before this trial did defendant nmake any claimfor a portion of
this rental incone.

It is also agreed that interest on the rents received
by plaintiff, through June, 1997, is $ 7,494.00, calculated at 6

percent per annum

2. Attri buted Rental Value Because of Plaintiff's
Failure to Rent the Second Bedroom ("Vacancy
Val ue") .

Plaintiff |ived alone at the prem ses from Septenber 1,
1989 to Novenber 1, 1991, a period of twenty-six nonths, and from
January 1, 1996 to June 1, 1997, the tinme of the trial, a period
of seventeen nonths, for a total of forty-three nonths. During

t hese periods there were two vacant bedroons on the property, one



of which (hereinafter "the second”) could have been rented by
plaintiff.?

At trial, plaintiff testified that he did not rent the
second bedroom during these periods because he was doi ng
rehabilitative work and did not feel that the second bedroom was
habitable. Plaintiff specifically testified that repairs to a
bat hroom precl uded renting the second bedroomfor a six nonth
peri od.

In view of the fact that both parties testified to the
hi gh demand in the area for rental apartnents because of the
students who went to coll ege nearby, the court finds that the
second bedroom shoul d have been rented by plaintiff during the
forty-three nonth period when plaintiff lived in the house al one.
However, the court accepts plaintiff's testinony that the six
nmont hs of repair to the bathroom precluded renting of the second
bedroom The court al so accepts Anthony DiPietro's testinony
that the average vacancy rate in the area is five percent.
Therefore, by reducing the forty-three nonth vacancy period by
the six nonth repair period and taking into consideration a five
percent vacancy rate, and a per-bedroomrental rate of either $

250 or $ 275, the court finds that through June, 1997, the tinme

2. Under Radnor Township Zoning laws, so long as plaintiff |ived
on the property, only one other bedroom was capabl e of being
rented by plaintiff at any tine. Sonme tinme between April, 1988
and the present, plaintiff |earned of this ordinance and
therefore the court has not attributed any value to the third
bedroomin terns of renting it to a third tenant.
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of the trial, the attributable vacancy val ue of the second
bedroomis $ 8, 190.00.°

Si x percent sinple interest per annumon this figure is
$ 1,871.00. This was calculated by nmultiplying each year's tota
vacancy val ue by six percent and then nultiplying that anount by

t he nunber of years that el apsed through the trial.*

3. Plaintiff and defendant have owned the property for a total
of one-hundred and ten nonths. The second bedroom has been
vacant for forty-three of those nonths. During twenty-six of
them (60 %, the rental rate was $ 250 per nonth, whereas during
seventeen (40 %, of themthe rental rate was $ 275 per nonth.
Si x of those nonths of vacancy are attributable to plaintiff's
rehabilitation and repair work and 5.5 of themare attributable
to an average five percent vacancy rate (5% of 110 = 5.5).
Therefore, there are 31.5 nonths of vacancy for which plaintiff
is accountable. The value of that vacancy is as foll ows:

60 % of 31.5
40 % of 31.5

18.9 nonths X $ 250
12.6 nonths X $ 275

$ 4,725.00
$ 3,465.00

Total vacancy value = $ 8,190. 00

Considering the fact that plaintiff continues not to
rent the second bedroom out, this anmount, and any interest
t hereon, should be increased accordingly until the date of
settl ement.

4. 1990-9.9 nonths X $ 250= $ 2,475 X .06 = $ 149 X 6.5 = $969
1991-9 nonths X $ 250 = $ 2,250 X .06 = $ 135 X 5.5 = $ 743

Total=$ 1,712
$ ,815 X .06 = $ 109 X 1 = $ 109
1, 5=%$5

1996-6.6 nmonths X $ 275
= 50 X .06 = $ 99 X .

1997-6 nonths X $ 275 5

Total = $ 214
Total Vacancy Interest = $ 1,871.00



3. Attributed Rental Value Because of Plaintiff's
Conti nued Use and Occupancy of One Bedroom
(" Cccupancy Val ue") .

The court also finds that the value of plaintiff's
uni nterrupted use and occupancy of his own bedroomis $
29,050.00. To determ ne the anmpbunt, the court nultiplied the
nunber of nonths during which plaintiff lived in his bedroom
(110) by the anmpbunt of rent normally received for a bedroomin
t he house.’

Interest on this amount is $ 7,284.00, which was
cal cul ated by determning the total yearly occupancy val ue,
mul tiplying that anount by six percent and then nultiplying that

amount by the number of years through the trial date. °

C. Plaintiff's Repair Expenses

From April, 1988 to Decenber, 1995, plaintiff undertook
significant repairs and i nprovenents to the property. Anong

other things, plaintiff added new walls, plunbing, tiling, and a

5. The per-bedroomrate realized by plaintiff was $ 250. 00 per
nonth from May, 1988 through COctober, 1991 and $ 275.00 per nonth
from Novenber, 1991 through June, 1997. Forty-two (5/88-10/91)
times $ 250 equals $ 10,500.00. Sixty-seven (11/91-6/97) tines $
275 equals $ 18,425.00. Adding the $ 125 received for April,
1988, the total equals $ 29, 050. 00.

Considering that plaintiff still lives in his bedroom
t he occupancy val ue, and any interest thereon, should be
i ncreased accordingly until the date of settlenent.

6. For exanple, in 1990, a bedroomrented for $ 250 per nonth.
Mul tiplying that by twelve nonths produces $ 3000.00 in yearly
occupancy value for that bedroom nultiplying $ 3000.00 by .06
percent produces yearly interest of $ 180; multiplying that by
6.5 years produces interest income of $ 1,170.00 for 1990.

v



new skylight to the bathroom new doors, walls, nolding, paint
and carpet to the living room new tarpaper and gutter to the
roof, newwalls, ceiling, and electrical wiring to the dining
room and a new garbage di sposal and di shwasher to the kitchen

During this tinme, defendant was aware that plaintiff
was doing repairs to the property, although defendant was not
told the details, particularly the cost, of each and every repair
or renovation. Defendant declined to participate in any way in
payi ng any portion of any of the expenses associated wth the
househol d repairs and i nprovenents and def endant never objected
to any of plaintiff's repairs.

The court finds that the repairs were properly nmade by
plaintiff who was left with the sole care of the property and
were particularly reasonable in view of the fact that plaintiff
has made no claimfor a nmanagenent fee for his managenent of the
property, no claimfor his labor in constructing and installing
the repairs and no claimfor any of the utility expenses.

The parties agree that plaintiff expended $ 13, 000. 00
on the repairs. Interest on this anpunt at the rate of six

percent per annumis $ 3,818.00. "

7. The $ 13,000 in total repair expenses was divided by the
nunber of years over which the repairs were nade to get an
average anount spent on repairs each year ($ 1,529.40). For each
year beginning in 1988, this amount was nmultiplied by six
percent, which was then nultiplied by the total years which

el apsed through the date of the trial. For exanple, for 1989, $
1,529.40 was nultiplied by .06 and then multiplied by 7.5, the
nunber of years through the trial
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D. Plaintiff's Paynent of ©Mdirtgage, Taxes & |l nsurance

The parties also agree that fromApril, 1988 to the
trial date, plaintiff paid a total of $ 73,666.00 for the
nort gage, taxes and insurance thereby decreasing the outstandi ng
bal ance on the original nortgage to $ 66,190.00. The $ 73,666.00
paid by plaintiff nust be reduced by $ 439.00, representing
escrow refunds received by plaintiff (less an appraisal fee
plaintiff paid in order to have PM insurance renoved fromthe
parties' nortgage), and $ 5,834.00, representing the agreed tax
benefits, including interest, plaintiff derived fromthe nortgage
paynents. This puts plaintiff's net paynents related to the
mortgage at $ 67, 393.00.°

The parties agree that interest on the nortgage, tax

and i nsurance paynents is to be $ 18, 458. 00.

E. Net Value of the Property

Def endant's real estate appraiser, Kathleen Ann Price,
testified that the house is now worth $ 122, 000.00. Because that
was the only evidence offered as to the value of the property,
the court finds that the current fair market value of the
property is $ 122, 000. 00.

By subtracting the outstanding nortgage ($ 66, 190. 00)

fromthe current fair market value of the property, the court

8. These anpbunts, and any interest, will have to be adjusted at
the time of settlenent to reflect any further paynents by
plaintiff.



finds that the parties' equity in the property as of the trial
date is $ 55, 810. 00.

The net value of the current property is $ 55, 810.00
m nus any realty transfer taxes which will be due on conveyance
of defendant's interest to plaintiff. The parties have been
unable to provide proof as to the anmount of the transfer tax but

agree they will divide it equally at the tinme of settlenent.

1. CONCLUSI ONS OF LAW

Under Pennsylvania law, ° "

the procedure in an action
for the partition of real estate shall be in accordance with the
rules relating to the action in equity." See Pa. R Cv. P. 1551

Wei skircher v. Connelly, 248 Pa. 327, 332 (Pa. 1915).

The adjudication in partition shall include findings of
fact as foll ows:

(1) whether the property is capable of division,

Wi t hout prejudice to or spoiling the whole, into
purparts proportionate in value to the interests of co-
t enants;

(2) the nunber of purparts into which the property can
be nost advantageously divided, if partition
proportionate in value to the interests of the parties
cannot be made;

(3) the value of the entire property and of the

pur parts;

(4) the nortgages, |liens and other encunbrances or
charges which affect the whole or any part of the
property and the anmount due thereon;

9. A federal court exercising diversity jurisdiction nmust "apply
t he substantive |aw of the state whose | aws govern the action.”
Robertson v. Allied Signal, Inc., 914 F. 2d 360, 378 (3d Gr.
1990) (citing Erie R R v. Tonpkins, 304 U S. 64 (1938)). The
parties agree that Pennsylvania |aw applies to the present

di sput e.
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(5) the credit which should be allowed or the charge
whi ch shoul d be made, in favor of or against any party
because of use and occupancy of the property, taxes,
rents or other anounts paid, services rendered,
[iabilities incurred or benefits derived in connection
therewith or therefrom

(6) whether the interests of persons who have not
appeared in the action, or of defendants who have
elected to retain their shares together shall remain
undi vi ded;

(7) whether the parties have accepted or rejected the
al location of the purparts or bid therefor at private
sale confined to the parties; and

(8) whether a sale of the property or any purpart not
confined to the parties is required and if so, whether
a private or public sale will in its opinion yield the
better price.

Pa. R Cv. P. 1570 (a) (enphasis added).
The decree in partition shall include:

(1) an appropriate award of the property or purparts to
the parties subject to owelty' where required

(2) if owelty is required, the anopunt of the awards and
charges which shall be necessary to preserve the
respective interests of the parties, the purparts and
parties for or against which the sanme shall be charged,
the time of paynent and the manner of securing the
paynent s;

(3) the protection required for life tenants, unborn
and unascertai ned renai ndernen . .o

(4) an order for public or private sale of the property
or part thereof where required.

Pa. R Gv. P. 1570 (b).

10. Owelty of partition is defined in Black's Law Dictionary as
"[a] sum of noney paid by one of two coparceners or co-tenants to
the other, when a partition has been effected between them but,
the | and not being susceptible of division into exactly equal
shares, such paynment is required to make the portions
respectively assigned to them of equal value. The power to grant
owel ty has been exercised by the courts of equity fromtine
imenorial." Black's Law Dictionary 1105 (6th ed. 1990).
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1. Distributive Shares

Here, the fair market value of the property is $
122, 000.00. As of now, the outstanding nortgage is $ 66, 190. 00.
Therefore, the net value of the property, before deducting the
realty transfer taxes which the parties agree wll be divided
equally at the tinme of settlenent, is $ 55,810.00. Each party's

di stributive share is one-half of this anmount, or $ 27, 905. 00.

2. Plaintiff's dains

Plaintiff argues that defendant's $ 27, 905. 00
di stributive share should be reduced by one-half the anmount
plaintiff expended on nortgage, taxes and insurance and on
repairs.

I n Pennsylvania, a tenant in possession (plaintiff) can
recover froma co-tenant not in possession (defendant) paynents,
and interest on those paynents, nade by the tenant in possession

on a joint-note or joint-nortgage. See Weiskircher v. Connelly,

248 Pa. 327, 331 (Pa. 1915) (co-tenant in possession recovered
one-hal f the aggregate anount paid by himon account of the

parties' joint-note). A tenant in possession can al so recover
froma co-tenant out of possession, paynents, and interest on

t hose paynents, nmade to repair the property. See G ubbs v.

Denbec, 359 A 2d 418, 418 n. 3 (Pa. Super. 1976); Pa. R Cv. P.

11. Plaintiff also made a claimas to the tax benefits defendant
derived from being an owner of the property; however, after

exam nation of defendant's tax returns, plaintiff w thdrew that
claim

12



1570 ("The [partition] adjudication shall include findings of
fact as follows: (5) the credit which should be allowed or the
charge whi ch should be made, in favor of or against any party
because of use and occupancy of the property, taxes, rents or
ot her anounts paid, services rendered, liabilities incurred or
benefits derived in connection therewith or therefrom")
(enphasi s added).

Here, plaintiff nade $ 73,666.00 in nortgage paynents,
i ncludi ng taxes and insurance. However, he received back $
439.00 fromescrow and $ 5,834.00 in tax benefits. Deducting
t hese anounts fromplaintiff's nortgage paynents, and addi ng
$13,000.00 in repair expenses, results in total paynents of $
80, 393.00. Therefore, as of the date of the trial, defendant
owes plaintiff one-half this amount, or $ 40, 196.50, plus one-
half the interest on the repair expenses, or $ 1,909.00 (1/2 of $
3,818.00), plus one-half the interest on the nortgage paynents,

or $ 9,229.00 (1/2 of $ 18,458.00) for a total of $ 51, 335.00.

3. Defendant's Counterclains

In his answer, defendant asserts four counterclains: 1)
Accounting for Rents and OQther Incone Under 68 P.S. § 101; 2)
Breach of Fiduciary Duty; 3) Partition; and 4) Accounti ng.

As for the first counter-claim a tenant not in
possessi on (defendant) may recover froma co-tenant in possession

(plaintiff) his or her share of the rental value of a piece of

13



jointly owned property. See 68 P.S. § 101. 68 P.S. § 101
provi des:

In all cases in which any real estate is now or
shall be hereafter held by two or nore persons as
tenants in common, and one or nore of said tenants
shall have been or shall hereafter be in possession of
said real estate, it shall be lawful for any one or
nore of said tenants in conmon, not in possession, to
sue for and recover fromsuch tenants in possession his
or their proportionate part of the rental value of said
real estate for the tine such real estate shall have
been in possession as aforesaid; and in case of
partition of such real estate held in common as
af oresaid, the parties in possession shall have
deducted fromtheir distributive shares of said rea
estate the rental value thereof to which their co-
tenant or tenants are entitled.

Id. (enphasis added); Pa. R Cv. P. 1570 ("The [partition]

adj udi cation shall include findings of fact as follows: (5) the
credit which should be allowed or the charge which should be
made, in favor of or against any party because of use and
occupancy of the property, taxes, rents or other anounts paid,
services rendered, liabilities incurred or benefits derived in
connection therewith or therefrom") (enphasis added).

Two requirenents nust be satisfied before recovery of
the fair rental value of the premses will be permtted: (1) the
conpl ai ning party nmust show he is not in possession of the
prem ses; and, (2) it nust be shown that the remaining tenant in
common occupi es excl usi ve possessi on of the prem ses. See

Sciotto v. Sciotto, 288 A 2d 822, 823 (Pa. 1972); Hoog v. Diehl,

3 A 2d 187, 189 (Pa. Super. 1938) ("For plaintiffs to be
entitled to a share of the rental value of the prem ses sold in

partition, it nust appear that plaintiffs were out of possession,

14



and that defendant was in exclusive possession. The statute is
not automatically operative.").

"Excl usi ve possession” has been defined by the
Pennsyl vani a Suprene Court as a situation where "one tenant al one
occupi ed the property and exercised the rights of an owner such
as meking repairs and changes to suit his conveni ence w t hout
consulting the others." Sciotto, 288 A 2d at 823-824 (quoting
Rudzinski v. D Oazio, 80 Pa. D. & C 471, 475 (C.P. Mnt.

1952)). According to Sciotto, it is unnecessary for the party
seeking to recover to show that he was excluded fromthe property
by the tenant in possession and it is immaterial that the party
seeking to recover may have left the property voluntarily. See
id.

The following facts are relevant to defendant's request

for past rents: 1) plaintiff continuously resided on the property

since April, 1988; 2) defendant voluntarily noved to Chio soon
after the purchase, lived in the house only one night since
April, 1988, visited the house no nore than tw ce since April,

1988, and showed no interest in the property after he left the
Phi | adel phia area; 3) fromApril, 1988 through Decenber, 1995,
plaintiff rented the prem ses to six tenants, all but two w thout
consul ting defendant; 4) from May, 1988 through August, 1989, and
from August, 1993 through June, 1994, plaintiff had two tenants
occupyi ng both vacant bedroons in the house; 5) fromApril, 1988
t hrough Decenber, 1995, plaintiff realized a total rental incone

of $ 26,000.00, which he did not share with defendant; and, 6)

15



fromApril, 1988 to Decenber, 1995, plaintiff nade severa
significant repairs and inprovenents to the prem ses w thout
consul ting defendant.

In line with Sciotto, these facts clearly support a
finding that plaintiff had exclusive possession of the property
fromApril, 1988 to the present. Thus, defendant is entitled to
receive his proportionate share of the rental value of the
property.

The "rental value" of the property is a matter of
di spute. Plaintiff believes that rental value is to be neasured
only by what he actually received fromthe six tenants, or $
26, 000. 00. Defendant contends that the appropriate neasure of
rental value under 68 P.S. 8§ 101 is the fair market rental val ue,
not the actual rents received, as determned by his two expert

apprai sers, plus the vacancy and occupancy val ues as wel | .

The court does not accept defendant's fair market
rental valuations. Defendant's appraisers valued the property as
a whol e and determ ned that the fair market rental value of the
entire property fromApril, 1988 to the present was approxi mately

$ 92,600.00. ' This aggregate approach incorrectly overlooks the

12. According to DiPietro, the historical rental value of the
entire property was as follows: 1988--$565.00 per nonth; 1989--
$590. 00 per nonth; 1990--$615.00 per nonth; 1991--$745. 00 per
nont h; 1992--$765. 00 per nonth; 1993--$840.00 per nonth; 1994--
$855. 00 per nonth; 1995--$895.00 per nonth; 1996--%$905 per nonth;
and 1997--%$910 per nonth. According to Flynn, the historical fair
mar ket rental value of the entire property was as follows: 1991--
(continued...)

16



fact that before defendant's unexpected departure to GChio, the
parties both intended to live in the house and rent the third
bedroomto a student and that consistent with this original
intention, plaintiff lived in the house and rented it room by
room Under these circunstances, plaintiff could not have been
expected to nove out of the house so he could rent it inits
entirety, as defendant's experts value the property, and indeed,
def endant never requested that plaintiff do so.

Thus, the court believes that the term"rental val ue"
under 68 P.S. 8 101 is nore accurately reflected by the actual
rents received by plaintiff, as opposed to the appraisers' fair
mar ket rental values. Therefore, under 68 P.S. 8§ 101 and
Sciotto, defendant is entitled to one-half of $ 26,000.00, or $
13, 000. 00, in actual rents received by plaintiff fromApril,
1988, and one-half the $ 7,494.00 interest thereon, or $
3,747. 00.

However, the court agrees with defendant that "rental
val ue" includes attributed vacancy and occupancy val ues as well.
Thus, defendant is entitled to one-half the $ 8,190.00 in rental
val ue attributed to the vacant bedroom or $ 4,095.00, and one-
half the $ 1,871.00 in interest thereon, or $ 936.00, and one-
hal f the $ 29, 050. 00 occupancy value of plaintiff's bedroom or $
14,525. 00, and one-half the $ 7,284.00 in interest thereon, or $

12. (...continued)

$840 per nonth; 1992--$830.00 per nonth; 1993--$875.00 per nonth;
1994- - $875. 00 per nonth; 1995--$900. 00 per nonth; 1996--$900. 00
per nonth; and 1997--$900. 00 per nonth.

17



3,642.00. Therefore, as of the date of trial, the total rental
val ue (actual and attributable) plus interest to which defendant
is entitled is $ 39,945. 00.

Def endant’'s counterclains for breach of fiduciary duty,
an accounting and partition do nothing to alter the above
di stribution analysis. Defendant showed absol utely no interest
in the property and therefore he cannot possibly assert that he
was injured by plaintiff's alleged m snmanagenent of it. As for
defendant's request for an accounting, it has been received
t hrough the course of the trial. As for partition, defendant
agrees to transfer his right, title and interest in the property

to plaintiff.

4. Affirmative Def enses

I n defendant's answer, he asserted that the affirmative
def enses of | aches, "unclean hands" and failure to mtigate
damages prevented plaintiff fromrecovering on his clains for
repaynent of nortgage and repair expenses. Simlarly, in his
notion for summary judgnment, plaintiff argued that defendant was
not entitled to any past rents because of defendant's uncl ean
hands, |aches and waiver. Moreover, on June, 25, 1997, several
days after the conpletion of the trial, plaintiff filed a notion
for leave to anend his answer to assert further the affirmtive

def enses of waiver and estoppel.

18



Assum ng all these affirmative defenses were tinely
rai sed and properly asserted, ** the court concludes that none

affect the above distribution analysis.

a. Uncl ean Hands

"He who cones into a court of equity nust conme with

clean hands." In Re Cross' Estate, 179 A 38, (Pa. 1935):

The maximis far nore than a nmere banality. It is a
sel f-i nposed ordi nance, that closes the doors of a
court of equity to one tainted wth inequitabl eness or
bad faith relative to the matter in which he seeks
relief. . . . Thus, while "equity does not dermand that
its suitors shall have led blaneless lives" . . . as to
other matters, it does require that they shall have
acted fairly and without fraud or deceit as to the
controversy at issue.

Shapiro v. Shapiro, 204 A 2d 266, 268 (Pa. 1964) (quoting
Precision Instrunent Mg. Co. v. Autonotive Mi ntenance Machi nery
Co., 324 U S. 806, 814-15 (1945)).

The doctrine does not bar relief to a party nerely
because his conduct in general has been shown not to be
bl anel ess; the doctrine only applies where the w ongdoi ng

directly affects the relationship subsisting between the parties

13. Considering plaintiff's failure to raise any of his
affirmati ve defenses in his answer, this assunption is a reach
See Fed. R Cv. P. 8 (c¢), 15 (a) (b); Charpentier v. Godsil, 937
F. 2d 859, 863-64 (3d Cr. 1991) (Failure to raise an affirnmative
def ense by responsive pleading or by appropriate notion generally
results in the waiver of that defense.); Kleinknecht v.
Gettysburg College, 989 F. 2d 1360, 1374 (3d Cir. 1993) (raising
affirmati ve defenses for the first tine in a notion for sunmary
judgnent is inappropriate and shoul d be disall owed where the
facts underlying the defenses are in dispute and the opposing
party woul d be prejudiced by the raising of the defenses).
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and is directly connected to the matter in controversy. See

Stauffer v. Stauffer, 351 A 2d 236, 245-246 (Pa. 1976).

Here, neither party has successfully proven that the
ot her has uncl ean hands. Therefore, that defense does not act to

limt or bar either side's recovery.

b. Laches, Waiver and Failure to Mtigate Danmages

I n Pennsyl vani a,

t he application of the equitable doctrine of |aches

[ depends on whet her] under the circunstances of the
particul ar case, the conplaining party is guilty of
want of due diligence in failing to institute his
action to another's prejudice. The prejudice required
is established where, for exanple, wtnesses die or
becone unavail able, records are | ost or destroyed, and
changes in position occur due to the anticipation that
a party will not pursue a particular claim. . . .

[ Al pplication of the defense of |aches requires no
only an unjustifiable delay, but also that the opposing
party's position or rights be prejudiced as a result of
t hat del ay.

Wi nberg v. Pa. State Bd. of Ex. of Public Accountants, 501 A 2d
239, 242 (Pa. 1985) (citations omtted).

I n Pennsyl vani a, waiver is the

act of intentionally relinquishing or abandoni ng sone
known right, claimor privilege. To constitute a

wai ver of legal right, there nust be a clear,

unequi vocal and decisive act of the party with

know edge of such right and an evi dent purpose to

surrender it . . . . [T]he person claimng the waiver
to prevail must show that he was m sl ed and prejudi ced
t her eby.

Brown v. Gty of Pittsburgh, 186 A 2d 399, 401 (Pa. 1962).

Questions of |aches and wai ver are factual and are
determ ned by exam ning the circunstances of each case. See

Leedom v. Thomas, 373 A 2d 1329, 1332 (Pa. 1977). The burden of
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proving | aches and waiver rests with the party asserting the

affirmati ve def ense. See Wi nberg, 501 A 2d at 242.

Here, neither party has proven any facts which
constitute either laches or waiver. This holds true for
defendant's claimthat plaintiff failed to mtigate his damages
as well. Thus, those affirmative defenses do not alter the

court's above distribution anal ysis.

5. Equi tabl e Di stri bution

Based on the foregoing, the court makes the foll ow ng
equitable distribution: Plaintiff is entitled to be conpensated
for the foll owi ng expenses: one-half of the $ 67,393.00 in
nort gage, taxes and insurance paynents (including the $ 439.00
and $ 5,834. 00 deductions), ($ 33,697.00); (+) $ one-half of the
$ 18,458.00 in interest on those paynents ($ 9,229.00); (+) one-
hal f of $ 13,000.00 in repair expenses ($ 6,500.00); (+) one-half
of $ 3,818.00 in interest on the repair expenses ($ 1, 909.00).
This cones to $ 51,335. "

Defendant is entitled to be conpensated for the
follow ng: one-half the $ 26,000.00 in actual rents received by
plaintiff ($ 13,000.00); (+) one-half the $ 7,494.00 in interest
on those actual rents ($ 3,747.00); (+) one-half the $ 29, 050.00

for plaintiff's use and occupancy of his bedroom ($ 14, 525.50);

14. As noted above, these anobunts, including interest, wll have
to be adjusted at the tinme of settlenment to reflect any further
nort gage paynents nmade by plaintiff.
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(+) one-half the $ 7,284.00 in interest on the occupancy value ($
3,642.00); (+) one-half the $ 8,190.00 in vacancy value ($
4,095.00); and (+) one-half the interest thereon ($ 936.00).
This totals $ 39, 945.00. *°

As of the date of trial, therefore, plaintiff overpaid
in the anount of $ 11,390.00. At settlenent, this overpaynent
shoul d be bal anced or credited by reducing defendant's
di stributive share® or by whatever other neans the parties

desire.

6. Concl usi on

This a relatively sinple real estate problem which the
parties could have and shoul d have resolved amcably, wth a
little comon sense and exchange of information. Unfortunately,
the personality conflicts between the parties, or their | awers,
prevented this fromoccurring and as a result, nuch, if not all,
of the increase in value of the property, which should have been
a profit to the parties, will now have been expended in
connection with this litigation. Each party will bear his own

costs.

15. These amounts, including interest, will also have to be
adjusted at the tinme of settlenent to reflect plaintiff's

conti nued occupancy of his roomand the continued vacancy in the
second bedroom

16. Defendant's distributive share is $27,905.00, |ess one-half
of the realty transfer tax. |Instead of receiving that full
amount fromplaintiff at settlenment, he should receive $

16, 515. 00, which would take into account plaintiff's

over paynents. ($27,905.00 - $ 11,390.00 = $ 16, 515. 00).
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An appropriate order follows.
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N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N Fl SCHER, : ClVIL ACTI ON
Plaintiff, :
V.
JOHN M CHAEL WURTS, : NO. 96-6863
Def endant . :
ORDER
AND NOW this day of July, 1997, upon consideration

of plaintiff's conplaint for partition of the property owned by
plaintiff and defendant as tenants in common, and plaintiff's
request for conpensation for his nortgage and repair expenses,
and defendant's request for his proportionate share of the rental
i ncome received by plaintiff, and after trial, |IT IS HEREBY
ORDERED t hat :

1) By agreenent, defendant will transfer to plaintiff
all of his right, title and interest in the real estate
as co-tenant in conmon.

2) By agreenent, plaintiff wll take whatever steps are
necessary at plaintiff's sole cost and expense to

rel ease defendant fromany further obligation on the
exi sting nortgage and note;

3) Each party will be allocated at settlenent his
distributive share of the property which is one-half of
the net value of the property |ess the agreed real
estate transfer tax as determned in the foregoing
findings of fact and concl usions of |[aw, but as

adj usted herei nafter;
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4) I n accordance with the foregoing findings
and conclusions of law, the distributive
shares will be adjusted for the nortgage
paynments, repairs, interest, escrow refunds,
tax benefits to plaintiff, rents received,
rents attributed and interest. The anpunts
determned in this adjudication wll be
adjusted to the date of settlenment. At
settlenent, the net overpaynent by plaintiff
will be deducted from defendant's

di stributive share or credited to plaintiff
by what ever appropriate neans the parties
desire.

5) Plaintiff's notion to anmend to conformto
t he evidence is DENIED AS MOOT.

6) The clerk is directed to mark this matter
CLCSED FOR STATI STI CAL PURPOSES.

of fact

WIlliamH Yohn, Jr.,
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