IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRATERNAL ORDER OF PQOLI CE, . CaVIL ACTION
AND JOHN WHALEN, SERGEANT :

V.
THE CRUCI FUCKS, ALTERNATI VE

TENTACLES RECORDS, ERI C R BOUCHER :
and BORDERS BOCKS & MJSIC : NO. 96-2358

VEMORANDUM AND ORDER

HUTTON, J. July 15, 1997

Presently before this Court are Defendants The
Crucifucks, Alternative Tentacles Records and Eric R Boucher's
Motion to Set Aside the Entry of Default and Default Judgnent
entered agai nst them on Novenber 25, 1996, and the Plaintiffs’

response thereto.

| . BACKGROUND

This action arises out of use of a poster created by
plaintiffs as part of the packaging for a record by defendant, The

Cruci fucks, a now di sbanded punk rock band. Alternative Tentacles

Records is a smal |l independent record | abel based in San Franci sco
whi ch manufactured and sold the record. Def endant, Eric R
Boucher, is the owner of the record | abel. Def endant, Borders

Books & Music, a M chigan corporation, operated a record store in
Phi | adel phi a which carried the record.
On March 29, 1996, defendant, Borders Books, filed a

notionto dismss, or inthe alternative, for summary judgnent. On



July 29, 1996, this Court granted defendant Borders Books' notion
and di sm ssed the conplaint wwth respect to Borders Books.

On Septenber 19, 1996, the plaintiffs filed a notion for
entry of default against defendants The Crucifucks, Alternative
Tentacl es Records and Eric Boucher. On Novenber 26, 1996, this
Court granted the notion and ordered the Clerk of Court enter
default agai nst said defendants.

This Court referred the matter to United States
Magi strate Judge Janes R Melinson for an evidentiary hearing to
determ ne the anount of damages to be awarded to the plaintiffs.
I n February, 1997, the defendants were advised that plaintiffs had
requested a damages hearing. On March 7, 1997, the defendants
received a fax fromthis Court noticing said damages hearing. The
damages hearing occurred on March 31, 1997. The def endants di d not
attend.

Thereafter, the defendants Alternative Tentacl es Records
and Eric Boucher, through their attorney Richard Stott, however,
filed the instant notion to set aside default judgnment on April 3,
1997. On April 4, 1997, Judge Melinson issued a Report and
Recommendati on, recommending that this Court award plaintiff FOP
$100,000 in conpensatory damages, and $1 mllion in punitive
danages, and award pl aintiff, John Wal en, $100, 000 i n conmpensat ory
danages, and $1 mllion in punitive damages. On April 23, 1997,
the defendants filed a response in opposition to the approval and
adoption of the Report and Recommendati on. Def endant, The

Cruci fucks, joined in both the notion to set aside the default and
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opposition to the Report and Recomendation. On July 10, 1997,
this Court held a hearing regarding the notion to set aside the
default judgnent. All parties had a representative present during
t he heari ng.

Richard F. Stott, Esquire, attorney for defendants
Al ternative Tentacl es Records and Eri c Boucher contended t hat they
did not respond to the conplaint or notion for default because of
two reasons: (1) these defendants did not have the economc
"wherewithal" to pursue this matter, and (2) these defendants knew
that the plaintiffs clains were neritless, and believed that this
woul d eventually occur to the plaintiffs and their counsel,
"particularly after the ' deep pocket' Borders was out of the case.”
M. Stott further asserts that "it was only when the plaintiffs
requested a danage hearing that the defendants finally concl uded
that they had to protect thenselves."” Also, he contends that the
service of notice of the notion for default was defective. In sum
t he def endants argue that the plaintiffs did not act as though t hey
were seriously pursuing an action against them lulling theminto
believing that the matter would go away. Further, they were
convinced that the grounds that this Court relied upon to dism ss
t he conpl aint agai nst defendant Borders Books, would constitute
sufficient grounds to dism ss the remaining defendants.

The plaintiffs, through their attorneys Janes Beasl ey and
M chael Smerconi sh, contended that the defendants' inactioninthis
matter was unreasonable as to justify denial of its notion to set

aside the default judgnent under either the good cause standard
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under F.R C.P 55(c) or the excusable neglect standard under
F.RCP. 60(b). The plaintiffs focus on the fact that the
def endants never filed an answer to the conpl aint, never nade any
notions to the court before the notion to set aside the default,
and did not show up to the danages hearing. Additionally, the
plaintiffs assert that they properly served notice of their notion

for default.

1. DI SCUSS| ON

A. Standard for Vacating Default Judgnent

Rul e 60(b) of the Federal Rules of Civil Procedure states

t hat :
On notion and upon such ternms as are just, the
court may relieve a party . . . froma fina
j udgnent, order or proceeding for . . . (1)
m st ake, inadvertence, surprise, or excusable
neglect . . . or (6) any other reason
justifying relief from the operation of the
judgnment. The notion shall be made within a

reasonabl e tine, and for reasons (1), (2), and

(3) not nore than one year after the judgnent,

order, or proceeding was entered or taken.
Fed. R GCv. P. 60(b). The Third CGrcuit disfavors default
j udgnents and encour ages decisions on the nerits, and | eaves the
decision to set aside the judgnent to the sound discretion of the

trial court. Harad v. Aetna Casualty and Surety Co., 839 F. 2d 979,

982 (3d CGr. 1988); Tozer v. Charles A Krause MIling Co., 189

F.2d 242, 244 (3d Cr. 1951). The court's decision should not be
disturbed on review unless there has been an abuse of such

di scretion. Tozer, 189 F.2d at 244.



In exercising this discretion the court shoul d consi der:
(1) whether vacating the default judgnment wll prejudice the
plaintiff; (2) whether the defendant has a neritorious defense; and
(3) whether the default was the result of the defendant's cul pable

conduct . Harad, 839 F.2d at 982; De Bueno v. Bueno Castro, 822

F.2d 416, 149-20 (3d Cr. 1987); Scarborough v. Eubanks, 747 F.2d

871, 875-78 (3d Cir. 1984); United States v. $55,518.05 in U S
Currency, 728 F.2d 192, 195 (3d Cr. 1984); FEeliciano v. Reliant

Tooling Co., Ltd., 691 F.2d 653, 656 (3d Cr. 1982). A standard of

“l'iberality" rather than "strictness" should be used so that "any
doubt shoul d be resolved in favor of the petition to set aside the
j udgnent so that cases nmay be decided on their nerits."” Medunic v.
Lederer, 533 F.2d 891, 893-94 (3d Cr. 1976)(quoting Tozer, 189
F.2d at 245-46). Also, "matters involving | arge suns shoul d not be
determ ned by default judgnents if it can reasonably be avoi ded."
Tozer, 189 F. 2d at 245. Finally, what is or what is not "excusabl e
negl ect” should not be determned in a vacuum |d. Instead, the
court shoul d eval uate each case according toits particular facts.

Applying this standard of "liberality,"” this Court finds
that the defendants' failure to reply to the conplaint under the
circunstances involved in this matter constitutes "excusable
negl ect"” under Rul e 60(b) (1), or alternatively, "justif[ies] relief

fromthe operation of the judgnent"” under Rule 60(b)(6).



B. Three Factor Test for Vacating Default Judgnent

1. WIIl Vacating the Default Judgnent Prejudice the
Plaintiff?

The first question this Court nust answer is whether
vacating the default judgnment would prejudice the plaintiffs.
Factors which can be considered in determ ning the existence of
prejudice include: (1) loss of avail able evidence; (2) increased
potential for fraud; (3) substantial reliance on the judgnent.
Feliciano, 691 F.2d at 657. "Delay in realizing satisfaction on a
claimrarely serves to establish the degree of prejudice sufficient
to prevent the opening [of] a default judgnment entered at an early
stage of the proceeding.” 1d. at 656-57.

This Court finds that the plaintiffs have failed to offer
any evidence that would justify denying defendants' notion to
vacate the default judgnents based on the potential for prejudice
against the plaintiffs. The plaintiffs argue that they would be
subjected to further litigation, with its inherent nonetary and
enotional costs. This argunent, however, i s unconvincing, because
anytine a Court sets aside a default judgnent, it necessarily
subjects the parties to further litigation. The defendants,
however, contend that the plaintiffs' conpl aint woul d be subject to
di smissal utilizing the sanme reasons enpl oyed to di sm ss def endant
Borders Books: "You have found in the Borders claimthere was no
nmerits [sic] to any of their clains, that is what their reasonabl e
expectation should be, therefore, how can they be prejudiced if

that's all they ever get, nothing?" (Hrg. Tr. at 24.) The



plaintiffs have not refuted this contention. Consequently, if the
pl aintiffs have no viable case onthe nerits, they could not suffer

any prejudice.

2. WII Defendants Have Meritorious Defenses?

Next, this Court must determ ne whether the defendants
have neritorious defenses. "A claim or defense will be deened
nmeritorious when the all egations of the pleadings, if established
at trial, would support recovery by plaintiff or would constitute

a conplete defense." Poulis v. State FarmFire and Casualty Co.,

747 F.2d 863, 869-70 (3d Cir. 1984); accord $55,518.05 in U'S

Currency, 728 F.2d at 195; Feliciano, 728 F.2d at 657; Farnese v.

Bagnasco, 687 F.2d at 764. It is sufficient that the proffered

defense is not "facially unneritorious.” Entasco Insurance Co. V.

Sanbrick, 834 F.2d 71, 74 (3d Gir. 1987); G oss v. Stereo Conponent
Systens, Inc., 700 F.2d 120, 123 (3d GCir. 1983). This Court finds

that the defendants have presented defenses that have nerit on
their face. Defendants' counsel has indicated that it relies on
the Court's reasoning inits Menorandumand Order of July 29, 1996,
di smi ssing Borders Books, as their neritorious defense. The
plaintiffs have not argued that the defendants do not have a
nmeritorious defense. As such, this Court finds that the defendants

may have neritorious defenses.

3. Was Def endants' Conduct Cul pabl e?

Finally, the Court nust exam ne whet her the defendants'

conduct was cul pabl e. Cul pable conduct is dilatory behavior that
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iswllful or inbad faith. Goss, 700 F.2d at 123-24; Felici ano,
691 F.2d at 657. This Court finds that the defendants' conduct
does not constitute dilatory behavior that is willful or in bad
faith. First, defendants Alternative Tentacl es Records and Eric R
Boucher retained counsel, Richard F. Stott, Esquire, in this
matter. That indicates that the defendants did not try to sinply
ignore the action fil ed agai nst them They allowed their attorney
to handle the matter.

Wth regard to why M. Stott did not respond to the
conpl aint, he states that he felt that there was no nerit to it.

Al so, he states that defendant Borders Books' argunent inits brief

to dismss "was very strong." (Hrg Tr. at 11.) He further stated
"I read it, | saw no reason to join in with it, particularly
because Borders felt they needed to go alone on it." [ d.

Considering the clains to be neritless and the fact that the
defendants did not possess the economc neans to engage in
l[itigation, M. Stott deci ded not to take any acti on because he did
not "see them proceeding on the nerits.” 1d. at 19. M. Stott
asserts:

| really thought they were after Borders and
particularly after your decision, your Honor,
| could not see them pursuing what is clearly
aneritless claim | mean your decision takes
every single point and tells what's wong with
it. They didn't make any attenpt to anend it,
they didn't nake any attenpt to correct the
points you raised. | saw sone thing that had
no nerit and I'mtrying to save ny clients
noney by essentially trying to avoid doing
anything until we have to. . . . It's very
difficult to justify saying, okay, yes,
Borders wants out of the case, the Judge says
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there's no nerits here, but we still have to
go and fight it. . . . This was not a
strategy. This was not a disregard for this
Court. This was not a thumbi ng of ny nose at
the plaintiffs. Essentially, the bottomline
here is, your Honor, we tried to do what we
t hought was best as we went along. Maybe we
were wong in not dealing with the default at
the tine it was entered, but we have within
six months . . . . And every step of the way
the plaintiffs' reaction was such that |
couldn't tell what they were doing.

ld. at 19-20. Additionally, M. Stott stated that he thought the
plaintiffs were pursuing a judgnent against them for purposes of
perfecting their appeal of the Court's dism ssal of defendant
Borders Books. M. Stott asserts:

So in Septenber when ny clients received this

r equest to enter defaul t, the letter

requesting the Court enter the default, it was

clear on its face that there was sonething

wong with it. It appeared to us that they

were claimng they had given us notice and we

have never received this notice. And to be

honest, your Honor, at the tinme ny initia

reaction was, well, they're doing this so that

t hey coul d perfect their judgnment, so they can

obtain a final judgnment and perfect their

appeal .
ld. at 14. Additionally, M. Stott enphasizes the fact that the
plaintiffs filed an appeal on August 13, 1996, after this Court
i ssued its Menorandum and Opinion of July 29, 1996, and that in
Sept enber, 1996, shortly before filing a petition for entry of
default, the plaintiffs withdrew their appeal. M. Stott states
that this "tells nme they're trying to do sonet hing so they can nmake
-- so they can get to perfect their appeal."” 1d. at 15. M. Stott

further asserts:



Okay. Not hi ng happens for anot her two nont hs,
they don't pursue entry of judgnent, of the
default judgnent. In Novenber the Court
enters the default judgnment. | agree at that
time, your Honor, I should have done
somet hing, but even then, | could not see
where they were going with this. And ny
t hought at the time was, okay, I'll talk to
them ['ll make them an offer saying, | ook,
you have a default judgment, we can agree on
it, I won't set aside a judgnent, if you want
to perfect your appeal against Borders.
Decenber passes, January passes, nhothing, no
damage hearing setting, no requests, anything.
| "' mbegi nning to wander [sic] if they just |et
it go, they dropped it. I n February, about
m d- February, | get a call from your clerk
says that they requested a damage hearing. |
tell your clerk okay, this is ny thought
They want to do -- they want a judgnent so
they can take their appeal. I"'mwlling to
give thema condi tional stipulated judgnent so
they can take their appeal. Your clerk says
okay. You know, we will give you sone tine to
talk about it. | talked to Borders' attorney,
he didn't have any problemwth it, and the
next -- and then about three or four weeks
passes by and | get a notice of the danmage
heari ng. | send a letter to M. Beasley
maki ng the offer, the same day M. Beasley
rejects it

Id. at 15-16. After M. Beasley rejected the offer, M. Stott
states that he "i nmmedi ately beg[a]n the procedure to prepare [his]
nmotion to set aside the default."” 1d. at 17.

M. Stott also stated that the anount of award suggested
by the Magistrate Judge warrants setting aside the default
judgnent. "Inthis case we're tal king about $2.2 million. Thisis
based upon a finding by the Magistrate of $200,000 in actual
damages and $2 million in punitive danmages, an outrageous anount in
a free speech case to start wth, and an outrageous anount in a

default situation anyway." 1d. at 24.
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This Court finds that these actions, or inactions, by the
def endants' counsel do not constitute dilatory behavior that is
willful or in bad faith. Upon consideration of the perceived
nmeritless clains in the conplaint and his interest in conserving
his clients' limted economc resources, M. Stott did not act to
respond to the conplaint and the petition for default because he
t hought that the plaintiffs were pursuing the clains strictly for
appeal purposes. I nstead of expending the costs of formally
responding to these filings, M. Stott thought that he coul d work
out a conditional stipulated judgnent with the plaintiffs. In
fact, he attenpted to do this.

These contentions are wunchallenged by plaintiffs'
counsel, Janmes E. Beasl ey, Esquire. M. Beasley never refuted M.
Stotts' account of their substantial interactions throughout the
progress of this litigation. No action on the part of M. Beasl ey
clearly indicates his intention to seek judgnent against the
remai ni ng def endants for reasons other than to perfect judgnent for
appeal . Al though M. Stott coul d have handl ed matters differently,
hi s actions do not constitute a deliberate disregard for the Court.
The circunstances indicate that M. Stott tried to save his clients
noney by not taking steps that he thought would ultimtely be
unnecessary in |light of the perceived neritlessness of the
plaintiffs' clainms. Once M. Stott realized that the plaintiffs
wer e not seeking a judgnment strictly for appeal purposes, M. Stott
acted pronmptly to file a notion to set aside the default, nade

arrangenents with l|ocal counsel, and prepared to travel from
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California to this Court in Philadel phia to contest the default
judgnent. Under the totality of the circunstances, M. Stott's
actions on behalf of his clients, do not constitute bad faith
dilatory behavior, and justifies relief fromthe operation of the
judgnent. Consequently, this Court grants the defendants' notion
1

to set aside the entry of default and default judgnent.

An appropriate O der follows.

1. Defendant, The Crucifucks, filed a notice to join defendants Alternative
Tentacl es Records and Eric R Boucher's notion to set aside the default.
Additionally, defendant, The Crucifucks, through their |eader Doc Corbin Dart,
submitted a statenment to the Court during the hearing which nade vari ous
objections to the plaintiffs' failure to serve notice of intention to take
default, failure to serve notice of the default judgnent when taken, and
failure to give proper notice concerning the danages heari ng.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRATERNAL ORDER OF PQOLI CE, . CaVIL ACTION
AND JOHN WHALEN, SERGEANT :

V.
THE CRUCI FUCKS, ALTERNATI VE

TENTACLES RECORDS, ERI C R BOUCHER :
and BORDERS BOCKS & MJSIC : NO. 96-2358

ORDER

AND NOW this 15t h day of July, 1997, upon
consi deration of Defendants, The Cruci fucks, Alternative Tentacl es
Records and Eric R Boucher's Mtion to Set Aside the Entry of
Default and Default Judgnent entered agai nst themon Novenber 26,
1996, Plaintiffs' opposition thereto, and a Hearing on July 10,
1997, IT IS HEREBY ORDERED that Defendants' Mtion to Set Aside
Entry of Default and Default Judgnent is GRANTED.

| T I'S FURTHER ORDERED t hat Defendants, The Crucifucks,
Al'ternative Tentacles Records and Eric R Boucher, shall have
twenty (20) days fromthe date of this Order to file their response

to the Plaintiffs' Conplaint.

BY THE COURT:

HERBERT J. HUTTON, J.



