I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JESSI E F. McFEELEY, MARGARET F.
OSTROSKI, DORIS FLORI G JEAN
SVEENEY, and DI ANNE F. NELSON,
Plaintiffs, Cvil Action
No. 96-6401
V.

JAMES F. FLORI G
Def endant .

Gawt hrop, J. June , 1997

MEMORANDUM

Before the court is Defendant's Mtion for Summary
Judgenent in this securities action. Plaintiffs allege that
Def endant m srepresented the value of a fam|y-owned corporation
and thus was able to obtain their shares at a price below their
true value. By these acts, Plaintiffs maintain, Defendant
vi ol ated federal and Pennsylvania securities |aws, engaged in
fraud and fraudul ent m srepresentation, and breached his
fiduciary duty to disclose. Defendant counters that they cannot
prove the elenents of their securities and fraud cl ainms, and that
he had no fiduciary duty to Plaintiffs. Upon the follow ng
reasoning, | shall grant Defendant's notion in part and deny it

in part.

Backar ound

In the fall of 1994, Pottstown Trap Rock Quarries, Inc.

("the quarry corporation”) had 210 outstandi ng shares of common



stock. Defendant Janes Florig, the quarry corporation's

Presi dent and Chief Executive Oficer, owned 160 shares, while
his father, Adol ph Florig, owned the remainder. 1In Cctober

1994, Adol ph Florig gave 10 shares to each of his five daughters,
the plaintiffs. However, he placed restrictions on these shares,
giving his son Janes an option to buy the stock for $ 625, 000.
The plaintiffs signed escrow agreenents and assignment fornms to
effectuate these restrictions. Janes Florig and his sisters did
not participate in developing the gifts' structure, and they had
no choice in the gifts' terns.

The plaintiffs allege that their father underval ued the
shares he gave them because of their brother's m srepresentations
and om ssions. They contend that Janes Florig gave his father an
apprai sal, valuing the 50 shares at $ 432,000, which was faulty,
because Janmes had not divulged all relevant information to the
appraiser. In 1994, when Adol ph Florig was deciding the terns of
his gifts, Janes Florig did not disclose appraisals of the quarry
corporation tendered during his 1988 divorce proceedi ngs, val uing
the corporation's real estate at $ 3,528,250, and estimating the
corporation's total worth at $ 9,700,00 to $ 11, 300,000. Janes
Florig also did not reveal his attenpt to relocate a public road,
whi ch could extend the quarry's life and thus increase the quarry
corporation's val ue.

In March, 1996, Janes Florig exercised his options and

pai d each of his sisters $ 125,00 for their shares. He then sold



the quarry corporation for approximately $ 5 mllion. His

sisters filed this suit.

. St andard of Revi ew

Summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Cv. P.
56(c). Unless evidence in the record would permit a jury to
return a verdict for the non-noving party, there are no issues

for trial, and sunmary judgnent becones appropriate. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). |In considering a

notion for sunmary judgnent, a court does not resolve factua
di sputes or make credibility determ nations, and nust view facts
and inferences in the |ight nost favorable to the party opposing

t he noti on. Siegel Transfer, Inc. v. Carrier Express, Inc., 54

F.3d 1125, 1127 (3d Cr. 1995). The party opposing the summary
j udgnent notion nust cone forward with sufficient facts to show

that there is a genuine issue of material fact. Celotex Corp. V.

Catrett, 477 U.S. 317 (1986).

[11. Di scussi on

A. Securities dains

Def endant maintains that Plaintiffs cannot prove the

el enents of their securities fraud cl ai ns. Bot h federal and
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Pennsyl vani a securities laws prohibit the m srepresentation or

om ssion of material facts in connection with the purchase or
sale of securities. See Securities Exchange Act of 1934 § 10(b),
15 U.S.C. § 78j(b);* Securities Exchange Conmission Rule 10b-5,
17 C.F.R § 240.10b-5; % Pennsyl vania Securities Act of 1972, 70
Pa. Stat. Ann. 8§ 1-401, 1-501.° Because the anti-fraud

provi sions of the Pennsylvania Securities Act and the 1934

Securities Exchange Act are functionally identical, they nmay be

1. Section 10(b) provides:

It shall be unlawful for any person, directly or
indirectly, by the use of any nmeans or instrunentality
of interstate commerce or of the mails, or of any
facility of any national securities exchange--

(b) To use or enploy, in connection with the
purchase or sale of any security registered on a
national securities exchange or any security not so
regi stered, any nmani pul ati ve or deceptive device or
contrivance in contravention of such rules and
regul ati ons as the Conm ssion may prescribe as
necessary or appropriate in the public interest or for
the protection of investors.

2. Rule 10b-5, pronul gated under § 10(b) of the Securities
Exchange Act of 1934, states:

It shall be unlawful for any person, directly or
indirectly . .

(a) To enploy any device, schene, or artifice to
defraud,

(b) to make any untrue statenment of a materi al
fact or to omt to state a material fact necessary in
order to nake the statenments nade, in the |ight of the
ci rcunmst ances under which they were made, not
m sl eadi ng, or

(c) To engage in any act, practice, or course of
busi ness whi ch operates or would operate as a fraud or
deceit upon any person,
in connection with the purchase or sale or any
security.

3. Section 1-401 substantially echoes Rule 10b-5's | anguage.
Section 1-501 provides civil liability for 8 1-401 viol ati ons.
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anal yzed together. See Raykhman v. Digital Elevator Co., No. 93-
1347, 1993 W. 370988 at *3 (E.D. Pa. Aug. 30, 1993). Under both
| aws, the plaintiff nust prove that (1) in connection with a
security's purchase or sale by the plaintiff, (2) the defendant,
with scienter, (3) nmade material m sstatenents or om ssions, (4)
upon which plaintiff relied, and that (5) the plaintiff suffered
an econom c | oss because of the defendant's actions. See

Scattergood v. Perelman, 945 F.2d 618, 622 (3d Gr. 1991).

1. In Connection with Securities' Purchase or Sale
Def endant first argues that the plaintiffs were neither
purchasers nor sellers of securities. Only actual purchasers or

sellers may bring a securities fraud claim See Blue Chip Stanps

v. Manor Drug Stores, 421 U S. 723, 731 (1975). Hol ders of

securities received as gifts are neither sellers nor purchasers.

See Rose v. Arkansas Valley Env. & Util. Auth., 562 F. Supp

1180, 1188 (WD. M. 1983). However, persons who are
contractually obligated to sell securities have been recogni zed

as "sellers."” See Blue Chip Stanps, 421 U S. at 751. Here, the

plaintiffs received their shares as gifts, but simultaneously
signed an Escrow Agreenent under which they were obligated to
tender their shares to Janes Florig if he paid each of them
$ 125,000. When Janes Florig exercised his options, his sisters
were "sellers" under federal and state securities |aws.

The "in connection with" requirenent also nust be read

"flexibly, not technically and restrictively." Superintendent of
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| nsurance v. Bankers Life & Cas. Co., 404 U.S. 6, 12 (1971). The
plaintiffs nust show that they have "suffered an injury as a
result of deceptive practices touching [the purchase or] sale of
securities . . . ." 1d. at 12-13. The Third Crcuit "has
construed the "touching' requirenent as nandating that there be
sonme "causal connection between the alleged fraud and the

purchase or sale' of a security.”" Angelastro v. Prudential - Bache

Securities, Inc., 764 F.2d 939, 943 (3d Gr.), cert. denied, 474

U S 935 (1985) (quoting Tully v. Mtt Supermarkets, Inc., 540

F.2d 187, 194 (3d G r. 1976)). The requisite causal nexus exists
when the alleged m srepresentation relates to the particular
security's nerits or value. [d. at 942-43. Despite the tenpora
di scontinuity between the alleged m srepresentations in 1994,
when Adol ph Florig gave the shares to his daughters, and the
actual sale in 1996, when Janes Florig exercised his option, |
find that Plaintiffs can satisfy the "in connection wth"
requirenent. Construing this requirenent broadly, | find that
the all eged m srepresentation of the quarry corporation's val ue
relates to the price placed upon the stock option and thus

relates to the sale of the sisters' shares.

2. Scienter
To prevail upon a securities fraud claim a plaintiff
must show scienter, neaning an intent to deceive, manipul ate or

def r aud. Ernst & Ernst v. Hochfelder, 425 U S. 185, 193 & n. 12

(1976). In the Third Grcuit, plaintiffs also may establish
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scienter by showi ng reckl essness. See Eisenberg v. Gagnon, 766

F.2d 770, 776 (3d Cir.), cert. denied, 474 U S. 946 (1985);

McLean v. Al exander, 599 F.2d 1190, 1197 (3d Cr. 1979). A

genui ne issue of material fact exists in this case about whet her

t he defendant possessed the requisite intent.

3. Material Msstatenent or Om ssion
The next elenent, materiality, "depends on the
significance the reasonabl e investor would place on the w thheld

or msrepresented information" and requires a "fact-specific

inquiry." Basic Inc. v. Levinson, 485 U S. 224, 240 (1988).
Information is material if there is a "substantial |ikelihood
that the disclosure of the omtted fact woul d have been vi ewed by
t he reasonabl e i nvestor as having significantly altered the

“total mx' of informati on nmade avail able." TSC Indus., Inc. V.

Nort hway, Inc., 426 U S. 438, 449 (1976). See also Basic Inc.,

485 U. S. at 232 (adopting TSC s materiality standard for actions
under 8 10(b) of the Exchange Act). Only when the om ssions or
nm sstatenents are " so obviously inportant to an investor, that
reasonabl e m nds cannot differ on the question of materiality' is
the ultimate issue of materiality appropriately resolved "as a

matter of law by summary judgnent.” TSC Indus., 426 U. S. at 450

(quoting Johns Hopkins Univ. v. Hutton, 422 F.2d 1124, 1129 (4th

Cr. 1970)). |In this case, Defendant allegedly under-represented
t he value of the quarry corporation's shares when he signed the

stock certificates, failed to informhis famly of appraisals
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made during his divorce proceedings, and did not disclose his
attenpt to increase the quarry's value by relocating a road.
Because reasonabl e m nds coul d di sagree about the materiality of
this information, this elenment cannot be resolved as a matter of

| aw.

4. Reliance

The key el enent here is reliance. According to the
Suprenme Court, "[r]eliance provides the requisite causal
connection between a defendant's m srepresentation and a

plaintiff's injury." Basic Inc., 485 U.S. at 243.* |f the

def endant denonstrates that the plaintiffs' decision would have
been the sane even if the withheld information had been

di scl osed, then there would be no reliance. See Rochez Bros.

Inc. v. Rhoades, 491 F.2d 402, 410 (3d Cr. 1974). The

plaintiffs do not contend that, absent their brother's
m srepresentations, they would not have sold the stock to him
t hey had no choice other than to sell the stock when he exercised

his option. See, e.qg., St. Louis Union Trust Co. v. Merril

Lynch, Pierce, Fenner & Smith, Inc., 562 F.2d 1040, 1049-50 (8th

Cr. 1977), cert. denied, 435 U S. 925 (1978) (finding no

reliance where plaintiff was contractually obligated to sel

4. Aternatively, Plaintiffs could sidestep the reliance

requi rement by showi ng the breach of a duty to disclose nmateria
information. See Basic Inc., 485 U S. at 243 (1988). As

di scussed bel ow, however, Defendant owed no fiduciary duty to the
plaintiffs.




stock). Rather, Plaintiffs maintain that they would not have
signed the escrow agreenent if they had known the information
which their brother allegedly withheld. They claimthat they
woul d have contacted their father to discuss the matter further

| recognize that there is a problem of causality here.
Failure to sign the escrow agreenent woul d not necessarily have
prevented Janmes Florig fromreceiving and exercising the purchase
option. The parties can only specul ate about what the now
deceased Adol ph Florig would have done if his daughters had
protested the terns of his gift. However, although it is

somewhat specul ative, prim facie a parent cares for its child's

wel | -being. There are many exceptions to this rule, and tines
when children are disinherited, but the record in this case
reveals no hint that the decedent wi shed to shortchange his
daughters. Viewing the facts -- and inferences -- in the |ight
nost favorable to plaintiffs, | cannot say at this stage that

there was no reliance.

5. Econom c Loss

Plaintiffs jointly held al nost 20 percent of the quarry
corporation's outstanding shares. They sold these shares to
their brother for $ 625,000. He then sold the corporation for
approxi mtely $ 5,000,000. Their alleged economc loss is the
di fference between the value of their shares under the option
contract and the value of the corporation's shares at the tine of

its sale. The parties thus have presented evidence to support
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the allegation that the plaintiffs suffered an econom c | oss
because of the defendant's actions.

Because there is evidence in the record to support
plaintiffs' securities clainms, and because there are genui ne
i ssues of material fact, | shall deny sumrary judgnent on these

cl ai ns.

B. Common Law Fraud d ai ns

The parties agree that clains for fraudul ent

m srepresentation and equitable fraud may be treated as the sane
cause of action. These clains require: (1) a representation, (2)
which is material to the transaction at hand, (3) nmade falsely,

wi th know edge of its falsity or recklessness as to its truth or
falsity, (4) with the intent of m sleading another into relying
upon it, (5) upon which the plaintiff justifiably relied, and (6)
the resulting injury was proxi mately caused by the reliance. See

G bbs v. Ernst, 538 Pa. 193, 647 A 2d 882, 889 (1994). Because

t hese el enents echo those for their securities fraud clains, a
simlar analysis applies. Under that reasoning, | shall deny

summary judgnent on these clains as well.

C. Fi duciary Duty and Confidential Relationship

Finally, the defendant argues that Plaintiffs cannot
prevail upon their clains that he breached his confidential
relationship with themand his fiduciary duty to them A

confidential relationship requires one person to occupy a
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superi or position over another, with the opportunity to use that

superiority to the other's disadvantage. Union Trust Co. V.

Cwynar, 388 Pa. 644, 131 A 2d 133, 137 (1957). Simlarly, for a
fiduciary relationship, the plaintiff nust show that it reposed
its trust and confidence in the defendant, that defendant
accepted that trust and confidence, and that the defendant
occupi ed a position of domnation and influence. See Gty

Harrisburg v. Bradford Trust Co., 621 F. Supp. 463, 473 (MD. Pa.

1985); Lehner v. Crane Co., 448 F. Supp. 1127, 1131 (E. D. Pa.

1978). Pennsylvania courts do not presume a confidential or
fiduciary rel ationship exists between famly nenbers. In re

Scott's Estate, 455 Pa. 429, 316 A 2d 883, 885-86 (1974).

Plaintiffs did not respond to Defendant's Mtion for Sumrary
Judgnent on these clains. Generally, the evidence they submtted
does not show that a relationship of trust and confi dence existed
anong these siblings. Nor have Plaintiffs shown that their

brot her Janes dom nated and influenced them Because the only
relationship clearly existing anong these parties is a famli al
one, | shall grant summary judgnent on the clains for breach of
confidential relationship and breach of fiduciary duty.

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JESSI E F. MCFEELEY, MARGARET F.
OSTROSKI, DORIS FLORI G JEAN
SVEENEY, and DI ANNE F. NELSON,
Plaintiffs, Cvil Action
No. 96-6401
V.

JAMVES F. FLORI G
Def endant .

ORDER
AND NOW this day of June, 1997:
Def endant's Mtion for Summary Judgnent is GRANTED on
Plaintiffs' clainms of Common Law Breach of Fiduciary

Duty to Disclose and Conmon Law Confi denti al

Rel ati onshi p.

Def endant's Mdtion for Summary Judgnent on all other

clains i s DEN ED.

BY THE COURT

Robert S. Gawmt hrop, 111, J.



