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MEMORANDUM

Plaintiff Alexandria Drafting Co. filed suit on Apri
5, 1995, alleging that Defendant Franklin Maps copied from
Plaintiff's map books in violation of the Copyright Act of 1976,
17 U.S.C. 8 101 et seq. A second infringenent action, filed when
Def endant issued new editions of the maps in suit, has been
consolidated with the first. Plaintiff is seeking injunctive
relief, statutory damages for willful infringenment, attorney's
fees, and costs. Defendant counters that the information copied
was in the public domain, and that any copying of Plaintiff's
products was too mninal to constitute infringenent.

After a four-day bench trial, |I find that Defendant did
copy fromPlaintiff's copyrighted products. However, because the
original, copyrightable, elenment Defendant copied is too
i nsubstantial to support a claimof infringenent, and because

Def endant generally copied only unprotectible facts, Defendant



did not infringe Plaintiff's copyrights. | thus find for
Def endant .

FI NDI NGS OF FACT

Plaintiff Al exandria Drafting Conpany ("ADC') and
Def endant Franklin Maps ("Franklin") both publish maps of the
Phi | adel phia region. Both conpanies seemto specialize in highly
detailed, local-mnutiae maps -- the sort that include every new
cul -de-sac in every new devel opnent in the constantly burgeoning
suburbs. Although other publishers, including Patton, produce
maps of the Philadel phia area, only Franklin and ADC publish
atl ases of the region.*

ADC, a Virginia corporation with over 120 enpl oyees,
provi des cartographic services and publishes maps of the m d-
Atl antic seaboard from Atl anta, Georgia to Phil adel phi a,
Pennsyl vania. ADC produces its maps by conpiling information
froma variety of sources, including highway plans, construction
plans, city plans, and its own field research such as aeri al
phot os. Cartographers adjust these sources to be on a commobn
scale, then edit the information for accuracy and conpl et eness.
The average cost to produce a map fromscratch is $ 3,000 per
page. To update its maps, ADC spends an average of $ 800 per
page. Anong ADC s products are map books of Phil adel phia and

environs, which it spent over $ 500,000 to produce.

1. Frankl in produces the current edition of Rand McNally's
Phi | adel phi a atl as.



ADC field and sal es personnel regularly purchase
conpetitors' products, which ADC then reviews. In 1993, M chae
Swauger, ADC s Chief of Data Research, perforned a two-day review
of Franklin's newy revised maps. He concluded that, because of
their high quality and strong aesthetic presentation, the maps
had excellent marketability. Their presence on booksellers'
shel ves thus constituted a conpetitive threat to ADC s work
product. M. Swauger did not review the maps for possible
infringenent. A later review by ADC reveal ed the presence of
copyright traps? on Franklin's products. ADC filed suit,
all eging that six Franklin publications infringed upon seven ADC

3

maps. When Franklin published new editions of its maps in 1995,

2. Copyright traps are fictitious nanes, streets, etc.,

pl aced on maps by the publisher. They are a recognized nmeans for
detecting and denonstrating copyi ng by show ng that the
fictitious entries also appear in the alleged infringer's work.
See 1 WlliamF. Patry, Copyright Law and Practice 692 (1994).
Approxi mately 200 trap streets exist in ADC's naps in suit.

3. The allegedly infringing Franklin Maps' publications
are: (1) Metro Philadel phia, PA, including Main Line and Del aware
County, Eastern Montgonery County, copyright 1994, 1995, (2)
Metro Atl as, Bucks, Chester, Del aware, Montgomery, Phil adel phia
Counti es of Pennsylvania, copyright 1993, (3) Franklin's Street
and Zip Code Atlas of Bucks County, PA and Montgonmery County, PA,
copyright 1991, (4) Franklin's Map of Chester County, Zip Code
Edi ti on, copyright 1992, (5) Franklin's Map of Phil adel phia and
Suburbs, Zip Code Edition, copyright 1993, and (6) Franklin's Map
of the Main Line, PA, including the entire Blue Route (I-476),
copyright 1993. Plaintiff withdrewits infringenent clains as to
the Main Line map in the Acknow edgnents filed on March 3, 1997.

The ADC publications fromwhich Franklin Maps all egedly
copied are: (1) Bucks County, PA Street Map Book dated 8/22/90,
Regi stration No. VA 420 890, (2) Bucks County, PA Street Map Book
dated 3/13/92, Registration No. VA 495 575, (3) Chester County,
PA Street Map Book dated 8/22/90, Registration No. VA 420 893,
(continued...)



ADC filed a second action.* ADC has received certificates of
registration fromthe Register of Copyrights for each of its maps
in suit.

The defendant, Andrew H. Ansterdam is the sole
proprietor of Franklin Maps, a conpany founded by his father in
Phi | adel phia in 1928. 1In 1986, Franklin noved to its current
| ocation in King of Prussia, Pennsylvania. It has six enployees,
not including M. Anmsterdam and his wife, Judith, who al so work
for the conpany. Franklin operates a retail map store and
produces maps of Phil adel phia and its nei ghboring counti es.

Among its products is the 1993 Metro Atlas of Bucks, Chester,
Del aware, Mntgonery and Phil adel phia Counties of Pennsylvani a
("1993 Metro Atlas"). Franklin derived its 1994/1995 Metro
Phi | adel phia Atlas and the 1995 county atlases fromthis 1993
Metro Atlas. M. Ansterdanmis best estimate is that it cost $
250,000 to create the 1993 Metro Atl as.

3. (...continued)

(4) Del awar e County, PA Street Map Book dated 3/13/92,

Regi stration No. 495 570, (5) Montgonery County, PA Street Mp
Book dated 10/2/90, Registration No. VA 428 855, (6)

Phi | adel phia, PA & Vicinity Street Map Book dated 3/13/92,

Regi stration No. VA 495 571, and (7) Philadel phia, PA & Vicinity
Street Map Book dated 11/8/93, Registration No. VA 607 150.

4, The Franklin Maps' publications, all copyright 1995,
identified in the second conplaint are: (1) Five County Metro
Street Atlas, (2) Metro Street Atlas of Bucks County, PA,

(3) Metro Street Atlas of Chester County, PA, (4) Metro Street
Atl as of Delaware County, PA, (5) Metro Street Atlas of

Mont gonmery County, PA, and (6) Metro Street Atl as of

Phi | adel phi a, PA



Kenneth Easterday is a fornmer Franklin Maps' enpl oyee.
Hired out of college by Arsterdamin early 1991, M. Easterday
headed Franklin's drafting departnment for the 1993 Metro Atl as
project. After the project's conpletion, M. Easterday concl uded
that there was no room for advancenent at Franklin and began
searching for enploynent el sewhere. In June, 1994, he |eft
Franklin to begin enploynent with ADC in its digital/ conputer
mappi ng division. He later was pronoted to Conpil ation
Supervisor, in which role he reviewed Franklin's products for
copyright traps. Wen he found several traps, his enployer
requested that he do an in-depth exam nation of all simlarities
between ADC s and Franklin's products, including the 1993 Metro
Atl as.

Before publication of the 1993 Metro Atlas, Franklin
never had published an atlas of the Philadel phia region. The
1993 Metro Atlas was broader in scope than any prior Franklin
publication. The end product included 34,000 streets.

Atl as production began in early 1992. To produce the
atlas, the draftpersons gathered geographic information from
various sources. Then, they scribed a specific type of
information, such as political boundaries or secondary roads,

onto a "layer," a clear piece of plastic wth an opaque surface,
whi ch served as a negative. Draftpersons scribe a |ayer by using
speci alized tools to dig into the opaque surface of the plastic.

Mul tiple layers formthe map as a whol e.



Because the manual technique of scribing is difficult,
scribed information often is inprecise. To obtain an exact
duplication of the source material would be a tine-consum ng
difficult, and unnecessary process. A slightly m splaced, or
m s-angl ed, intersection wll not preclude a notorist from
finding the way, making the right turn. Franklin thus tol erated
variations and errors, so long as they did not affect the
product's usability as a general representation of the area. 1In
addi tion, draftpersons frequently nust use their best judgnent
about how to align streets and subdivisions. Alignnment refers
generally to the placenment and orientation of a street or
subdi vision on a map. Wen a draftperson finds a new devel opnent
depicted on a county tax map, he will trace it, or sketch it
freehand onto a piece of paper, trying to duplicate it as exactly
as possible. During the process of transferring that depiction
onto the plastic |ayer, the precise north-south position is
sonetinmes slightly askew, one way or the other. So also, the
traci ng or sketching process can produce slight digressions of
the pencil or different degrees of curvature. These differences
in alignments which arise during map production, if they are
precisely reflected by the cartographic poacher, are telltale
signs of copying. Exanples are reproduced in the Appendi x.

Five or six draftpersons worked on Franklin's 1993
Metro Atlas, including M. Easterday, but excluding M.
Ansterdam M. Easterday, a skilled draftperson, did nost of the

scribing. He began by using public-domain information: United
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States Ceol ogi cal Survey ("USGS") maps and maps fromthe Del anare
Val | ey Regi onal Pl anning Comm ssion ("DVRPC'). The USGS and
DVRPC maps provi ded approxi mately 60% of the information for the
1993 Metro Atlas. Sone of the renmaining 40% was derived fromtax
maps, existing Franklin Maps products, and road research. Chris
Peterson, a former draftperson at Franklin Maps, confirns the

use of these sources. Most of the remaining 40% however, was

i nformati on gl eaned from ADC atl ases.

M . Easterday believes that M. Ansterdam authori zed
himto copy from ADC maps; he recalls that M. Anmsterdam
specifically told himthat anything he took off an ADC nap was to
be verified fromother sources. Verification, M. Easterday
bel i eved, would prevent infringenent litigation. Wen
information from ADC had been verified, either by locating it in
a non- ADC source or by physically driving through and inspecting
the area in question, M. Easterday would either place the ADC
map onto a light table and trace a copy onto the DVRPC or the
| ayer itself, or he would freehand a copy of the information.

The information thus copied included streets, subdivisions, and
points of interests. M. Easterday thought these shortcuts m ght
be i nproper, but felt that Franklin was bending the rules, not
breaki ng the | aw.

M. Ansterdam however, intended that M. Easterday use
ADC maps only for verification purposes, for doubl e-checking, not
for the origination of geographic research. 1In 1985, ADC and M.

Anst er dam had engaged in trademark infringenent litigation, which
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apparently soured his taste for courtroons. Copying froma
conpetitor, even were the copying to occur only after
verification, would have presented too great a risk of suit.
Further, M. Anmsterdamtook pains to borrow maps from Mont gonery
County and to collect public-domain information fromthe tax
assessnment offices in Bucks, Chester, and Del aware Counties, as
well as fromthe Phil adel phia Departnent of Streets. Although
M. Ansterdam gave this research to M. Easterday to use in the
production in the 1993 Metro Atlas, M. Easterday used these tax
maps sparingly.

On the other hand, | do not find that M. Ansterdam
unequi vocally instructed M. Easterday not to take anything from
ADC. Such an instruction would be at odds with the acknow edged
pur pose of keeping conpetitors' products in the drafting roomfor
use as reference material. ADC and Patton maps were avail able to
verify information, especially when there was a conflict, such as
a disputed spelling, between a Franklin product and a gover nnent
map. Rather, | find that M. Ansterdam gave uncl ear instructions
about the use of ADC maps. He remai ned unaware of M.
Easterday's m sinterpretation, however, because he never saw him
copying froman ADC map. Yet, he now admts that Franklin nust
have copied from ADC products during the production of the 1993
Metro Atlas. |ndeed, because so many of ADC s copyright traps
appeared within the Franklin atlases, that copying took place is

cl ear, beyond cavil.



After conpletion of the 1993 Metro Atlas, M. Anmsterdam
perceived M. Easterday's waning interest in his work at Franklin
and thus, in Septenber, 1993, denoted himto be the head of the
darkroom Al though M. Easterday did nuch of the sane work as
during the production of the Atlas, he no | onger supervised
others. M. Easterday clained that he did not feel this was a
denotion; he sinply felt his duties changed because the nature of
the work to be done had changed. Updating the 1993 Metro Atl as
for the 1995 edition was one of his new duties.

General ly, even a professional cartographer cannot tell
just by | ooking at a map whet her information cones from one
source, such as ADC, or another. To nmake that determ nation, it
IS necessary to review the source material and determ ne which
i nformation could have conme only from ADC because it appears on
no other map. M. Easterday perfornmed such a review for the 1993
Metro Atlas, using DVRPC maps, earlier Franklin products, and
maps fromthe Bucks County and Montgonmery County Pl anni ng
Commi ssions. He did not use county tax maps. The result was a
list of four ADC copyright traps and 804 perceived simlarities
in road alignnments and positioning of synbols. Two of these
al l eged road alignnments were |ater deleted. During his review of
the 1995 Metro Atlas, he found 179 simlar road alignnents and
synbol positions (ten of which Plaintiff later deleted) in
addition to those already identified in the 1993 Metro Atlas. He

al so found twenty-five nore copyright traps. M. Anmsterdam



attributes the additional copyright traps to M. Easterday's
sl oppy work on the update.

M . Easterday was not involved in the preparation of
Franklin's 1991 map of Bucks and Montgonery County, 1992 Chester
County map, or its 1993 Phil adel phia map. He did, however,
review these maps for ADC and found 91 simlar road alignments on
t he Bucks/ Montgonery Counties map, and 17 simlar alignnents on
t he Chester County map. He also found 24 copyright traps on the
Bucks/ Mont gonery Counties map, 18 on the Chester County map, and
6 on the Phil adel phia map. M. Amsterdamcredibly attributes the
presence of these copyright traps to one Robin Lupinacci, a
former Franklin Maps' enployee. M. Ansterdam fired hi mwhen he
realized M. Lupinacci was copying froman ADC map rather than
doi ng research in the courthouse.

M. Ansterdam | earned of ADC s objections to Franklin's
products in early April, 1995 when this suit was filed. Because
Franklin had sent its 1995 atlases to the printer in March, 1995,
Frankl in made no changes to the 1995 atl ases after ADC filed
suit. Franklin has since renoved all ADC trap streets fromits
negatives. No street alignnents have been changed, however. M.
Anst erdam believes that a street's alignnent is a fact and that
he does not know what he could do to nmake themdifferent. He
considers his maps to be "clean."

This court has federal -question jurisdiction over these

clains under 28 U.S.C. § 1338(a) and 17 U S.C. § 101 et seaq.



Venue is proper in this district under 28 U S.C. 8§ 1391 and
1400( a) .

DI SCUSSI ON

Provi ng I nfringement

To prove copyright infringenent, a plaintiff nust
prove, at a mninum (1) ownership of a valid copyright and
(2) copying of constituent elenents of the work that are

original. Feist Publications, Inc. v. Rural Tel ephone Serv. Co.

Inc., 499 U. S. 340, 361 (1991). 1In addition, a plaintiff nust
show that (3) the copying was sufficiently substantial to
constitute an inproper appropriation of plaintiff's work. See

Ford Motor Co. v. Sunmmt Products, Inc., 930 F.2d 277, 290-91 (3d

Cr.), cert. denied, 502 U.S. 939 (1991); Universal Athletic

Sales Co. v. Salkeld, 511 F.2d 904, 907 (3d Cir.), cert. denied,

423 U.S. 863 (1975).

Plaintiff ADC has satisfied the first prong of the test
for copyright infringenment. A certificate of registration nmade
within five years after the first publication of a work is prinma
facie evidence of the validity of the copyright. 17 U S C 8§
410(c). ADC has placed into evidence its certificates of

registration for the maps in suit.

1. Evi dence of Copyi ng

The second prong of the infringenent test requires a

finding that the defendant has copied original elenents of
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plaintiff's work. As to copying, there is no quarrel, either.
"Copyi ng" neans the act of infringing any of the exclusive rights
enunerated in 17 U S.C. 8§ 106, including the rights to reproduce
the copyrighted work and to prepare derivative works based upon

the copyrighted work. Ford Mtor Co., 930 F.2d at 291. |If

di rect evidence of copying is unavail able, copying may be proved
indirectly by show ng that the defendant had access to the
copyrighted material, and that the allegedly infringing work is
substantially simlar to the copyrighted work. 1d.

Plaintiff has at |east partially satisfied the second
prong of the infringenent test; there is no question that
Frankl i n enpl oyees copi ed portions of ADC s maps. Andrew
Anmsterdam adm tted it. He observed one of his enployees, Robin
Lupi nacci, copying an ADC map, and further acknow edged that ADC
maps must have been copied during the production of the 1993
Metro Atlas. Kenneth Easterday also testified that, while
wor ki ng for Franklin Maps, he copied from ADC maps to create the
1993 Metro Atl as.

This testinony is conpellingly corroborated by the
evi dence of copied copyright traps. Ei ghty-one traps appear in
five distinct Franklin products.® Principally, these traps were

fictitious streets, little dead-end additions to the roadways of

5. Specifically, 4 traps appear in the 1993 Metro Atl as,
29 traps in the 1995 Metro Atlas, 24 traps in the Bucks/

Mont gonery Counties Atlas, 18 in the Chester County map, and 6 in
the map of Phil adel phia and Suburbs. Some traps appear in nore

t han one publication
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the region that had no basis in the reality of what was actually
on the ground. They had their genesis solely in the creative
m nds of ADC cartographers who seeded these fictional geographic
tidbits here and there in order to capture the unwary
cartographic plagiarist. 1In short, the assertion that ADC maps
were present in Franklin's drafting roomsolely for the purpose
of doubl e-checking, for corroborative research, is weakened by
evi dence of direct copying, by the appearance of copyright traps
and simlar road alignnents, as well as by the defendant's frank
adm ssi ons.

The question thus turns to not whether there was
copying, but to the significant question of whether that which

was copied constituted original, protectible expression.

[11. Maps and The Originality Requirenent

Whet her maps are copyrightable is in considerable

doubt . See David B. WIf, |Is There Any Copyright Protection for

Maps After Feist?, 39 J. Copyright Soc'y U S. A 224 (1992). The

law traditionally has been that maps are a proper subject of

copyright. See, e.q., Rockford Map Publishers, Inc. v. Directory

Service Co., 768 F.2d 145 (7th Cr. 1985), cert. denied, 474 U. S,

1061 (1986). But the Suprene Court has called the traditional
result into grave doubt by rejecting the sweat-of-the-brow
doctrine under which courts fornmerly had protected nmaps. See

Fei st Publications, Inc. v. Rural Tel ephone Serv. Co. Inc., 499

U.S. 340 (1991).



A.  The Traditional Perspective

Maps have been the object of copyright protection since
the first Copyright Act in 1790. See 1 Melville B. Nimmer &
David Nimer, N mer on Copyright § 2.08[A][1] (1996).

Currently, the Copyright Act protects "original works of
aut horship fixed in any tangi bl e nmedi um of expression.” 17
US C 8§ 102(a). Although the Copyright Act specifically

mentions maps only in connection to the "pictorial, graphic, and

n6

scul ptural works"" of authorship, courts also have protected maps

n7

as "conpil ations. See, e.q., Rockford Map Publishers, Inc.,

768 F.2d at 148.

6. "Pictorial, graphic, and scul ptural works" include two-
di mensi onal and three-di nensi onal works of fine,
graphic, and applied art, photographs, prints and art
reproductions, naps, globes, charts, diagranms, nodels,
and technical draw ngs, including architectural plans.
Such works shall include works of artistic
craftsmanship insofar as their formbut not their
mechani cal or utilitarian aspects are concerned; the
design of a useful article, as defined in this section,
shal|l be considered a pictorial, graphic, or scul ptural
work only if, and only to the extent that, such design
i ncorporates pictorial, graphic, or scul ptural features
that can be identified separately from and are capable
of existing independently of, the utilitarian aspects
of the article.

17 U.S.C. 8§ 101 (enphasi s added).

7. A conpilation "is a work formed by the collection and
assenbling of preexisting material or of data that are sel ected,
coordi nated, or arranged in such a way that the resulting work as
a whol e constitutes an original work of authorship. The term
“conpilation' includes collective works.” 17 U S.C. § 101. The
Copyright Act accords conpilations only limted protection. See
17 U.S.C. 8§ 103(b).

- 14 -



Traditionally, courts have perceived maps as a
collection of pictorial facts representing an objective reality.
See Wl f, supra, at 227-28. The originality in presentation of
facts was considered far |less inportant than the facts
t hensel ves, which were protected under the sweat-of-the-brow
doctrine. 1d. Under this doctrine, a copyright was perceived as
the reward for the intense | abor of conpiling facts. Feist, 499
U S. at 352. Because Feist roundly rejected the sweat-of-the-
brow doctrine, a new perspective on maps is needed if they are to
be protected by copyright law. Since originality is the
touchstone for protectible expression, the focus nust be upon the
originality requirenent.

A certificate of registration is prim facie evidence

of validity, and hence of originality, of the copyrighted work as
a whol e. Because ADC has such certificates for its atlases, the
originality of those atlases, viewed in their entirety, is not at
i ssue here. Yet an understanding of why a map as a whol e may be
consi dered an original work of authorship is essential to an
under st andi ng of why and to what extent individual elenents of a
map are considered original, and hence protectible, under

copyright | aw

B. Protecting Maps After Feist
Al t hough Feist rejects the sweat-of-the-brow doctrine,
its holding still permts maps to be protected as factual

conpilations. Feist held that a factual conpilation is
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copyrightable if it "features an original selection or
arrangenent of facts."” 499 U S. at 350. Oiiginality requires a
conpiler to make at least mnimally creative, independent choices
regardi ng the selection and arrangenent of facts. 1d. at 348.
The "requisite level of creativity is extrenely |ow, even a
slight amount will suffice. The vast majority of works make the
grade quite easily, as they possess sone creative spark, "no
matter how crude, hunble or obvious' it mght be." 1d. at 345
(quoting 1 M Ninmmer & D. Ninmmer, Copyright 8 1.08[C][1] (1990)).
An al phabetical listing of surnanmes in a tel ephone directory,
however, is "devoid of even the slightest trace of creativity"”
and thus |acks the requisite originality. Feist, 499 U. S. at
362-63. In short, so long as a conpiler uses a mnimal degree of
creativity in independently selecting and arrangi ng geographic
facts on a map, the map as a whole nmay be protected as a

conpi | ation.?

8. Fei st al so underm nes the so-called "direct
observation" rule, first articulated in Ansterdamyv. Triangle
Publications, Inc., 189 F.2d 104, 106 (3d G r. 1951). 1In

Anst erdam the court concluded that a map | acked the requisite
degree of originality when "the actual original work of

surveying, calculating and investigating . . . was so negligible
that it may be discounted entirely,"” reasoning that a map "is
protected only when the publisher . . . obtains originally sone
of that information by the sweat of his own brow "™ 1d.

Ansterdam inplies that a map's presentati on of geographic
features is not original unless the cartographer directly
observed those features. Under this rule, none of Franklin's
maps woul d be protected because, but for the occasional, infornal
drive through a nei ghborhood, Franklin's maps were created by
conmbi ning information fromexisting sources. Ansterdam however,
prem ses its conclusion on the sweat-of-the-brow doctrine
rejected by Feist. Because Feist undermnes its reasoning, the
(continued...)

- 16 -



Road map conpilers such as ADC and Franklin satisfy the
originality standard articulated in Feist. Mapmakers nust nake
i ndependent choi ces regarding the sel ection and arrangenent of
geogr aphi c information, choices which manifest far nore than a
m ni mal degree of creativity. For exanple, nmapmakers deci de how
detailed the map will be, whether to include unnanmed or private
roads, the thickness of |ines used to delineate roads, howto
i ndicate political boundaries, and which col or schenme to use.
These deci sions place maps on a creative |evel above that of an
al phabetical listing of names in a phone book. Thus, maps may be
protected as factual conpilations under Feist.

The problemw th view ng maps purely as factual
conpilations is that it affords themonly a very limted

protection. See Dennis S. Karjala, Copyright in Electronic Maps,

35 Jurinetrics J. 395 (1995). Viewi ng maps as factual
conpi l ations al so ignores the statutory categorization of maps as
"pictorial, graphic, and scul ptural”™ works of authorship. Yet
the realities of mapmaki ng denonstrate that they are al so factua
conpilations. The two are not nutually exclusive: "authorship
may consi st of conpilation or pictorial conbination, or a

conbi nation of the two." 1 WlliamF. Patry, Copyright Law and

Practice 248 (1994). |If a map is viewed nore as a pictorial
expression than as a factual conpilations, the map wll be

entitled to greater protection under copyright |aw See Wl f,

8. (...continued)
"di rect-observation" rule does not survive Feist.
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supra. See also Mason v. Mntgonery Data, Inc., 967 F.2d 135

(5th Cr. 1992) (enphasizing the expressive elenent in maps to

determ ne that the nerger doctrine does not apply to maps).

C. Protectible Map El enents

Wile a map as a whole is copyrightable, the copyright
does not protect all of a map's individual elenments. "The nere
fact that a work is copyrighted does not nean that every el enent
of the work may be protected."” Feist, 499 U S. at 348.
Cenerally, facts are unprotected elenents within a copyrighted
wor k because they lack originality. [1d. at 347. Al though a
copyright may protect an original selection or arrangenent of
facts, "a subsequent conpiler remains free to use the facts
contained in another's publication to aid in preparing a
conpeting work, so long as the conpeting work does not feature
the sanme selection and arrangenent."” 1d. at 349.

Wel |l over a century ago, the Suprene Court held that
arbitrary signs and keys are not copyrightable elenents. See

Perris v. Hexaner, 99 U S. 674, 676 (1879) ("The conpl ai nants

have no nore an exclusive right to use the formof the characters
they enploy to express their ideas upon the face of the map, than
they have to use the formof type they select to print the
key."). Simlarly, a copyright does not protect the nanes of

geographic locations. See Hayden v. Chalfant Press, Inc., 281

F.2d 543, 547 (9th CGr. 1960). The evidence in this case focused



upon the copying of three types of information: copyright traps,
positions of synbols, and street alignnents.
Copyi ng of copyright traps consisting of "false facts"

does not constitute infringenent. See Nester's Map & Guide Corp

v. Hagstrom Map Co., 796 F. Supp. 729, 733 (E.D.N. Y. 1992) ("To

treat "false' facts interspersed anong actual facts and
represented as actual facts as fiction would nean that no one
coul d ever reproduce or copy actual facts without risk of
reproducing a false fact and thereby violating a copyright.");
Ni nmer, supra, 8 13.03[C]. The traps here easily fit the "fal se
fact" nold. As noted above, the nanes of geographic features may
not be copyrighted; thus, fictitious nanes nmay not be
copyrighted. Simlarly, the existence, or non-existence, of a
road is a non-copyrightable "fact."

| also find that a copyright does not protect the exact
pl acenent of a synbol on a map. The positions of synbols on a
map are sinply the cartographic disclosure of geographic facts:
the | ocation of schools, post offices, police stations, etc. The
preci se positioning of these synbols is nore a factual
determ nati on than an expressive one.

The question of street alignnent devol ves into whether
a street's placenent upon a map is a matter of originality, or is
nmerely a rote reiteration of a geographic fact. To place these
streets upon a map, cartographers would trace or nake a freehand
copy of the tax map or subdivision plan, trying to do so as

accurately as possible. Any creativity or originality in that
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exercise would result not so nuch froma desire to be expressive,
but froman inability to keep the tracing pencil exactly above
the line they were trying to trace. Although that process no
doubt entails nuch expensive sweat of the brow, ° | do not see it
as resulting in an original map elenent. The |ocation and course
of a road are fundanental |y factual.

A simlar analysis applies to subdivision alignnent.
Most of the subdivisions here in question involve new
devel opnents, where contractors have put in roads and | oops and
cul -de-sacs to enabl e the people who buy the houses to get from
t hose houses to a nore major, pre-existing, artery. Wen a
cartographer has a tax map or plat of a subdivision which is
connected to an existing main road by a single street, that
subdi vi si on usually cannot be manually aligned with absol ute
accuracy. Thus, given the sanme raw data, it is highly unlikely
that two cartographers would scribe identical alignnents; they
would tilt alittle bit to the right or to the left. Again, | do
not viewthis tilting as sone exercise in originality, but rather
as reflecting the fallibility of human nature in trying to
transfer the exact placenent of the addition to the |ayer from
which the map ultimately will be printed.

In sum although there is a certain creativity in

street and subdivision alignnent, any such creativity is

9. As nentioned above, Defendant spent approximately
$ 250,000 to create his maps, while Plaintiff's maps cost over
$ 500, 000 to produce.
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fundanental |y i nadvertent. The purpose of a cartographer is to
scribe the actual facts, and not to have themstray fromthe
geographic reality, tilting fromthe way they actually appear on
the source material or on the ground.

Finally, ADC presented evidence that Franklin copied
several lists of street nanes. Sone devel opnents contain so many
little streets that a cartographer, rather than trying to fit al
t he nanmes onto the streets thenselves, will put nunbers on the
streets and then place a list of the nunbered nanes near by.
Because it often entails nore than a m ni mal degree of
i ndependent creativity to ascertain which arrangenment of nunbers
and nanes will be the nost clear to the directionally chall enged
driver, the order in which these nanes is |isted may be protected
as an original selection and arrangenent of facts.

Three lists appear in Plaintiff's exhibits which may be
protected under copyright law. One |ist, that of roads off
Ki nberton Road in Chester County, clearly does not infringe:
Franklin's arrangenent does not duplicate the order in which ADC
lists the street nanes (conpare page 76 of 1993 Metro Atlas with
page 14 of ADC s Chester County Atlas). The list of roads near
Route 30 in Chester County al so does not infringe, but for a
different reason: assigning nunbers clockw se is too unorigina
to nmerit copyright protection (conpare page 127 of 1993 Metro
Atlas with page 28 of ADC s Chester County Atlas). The nunbering
of the eighteen roads near |-76 in Chester County is not so

sinmpl e, and except for switching the last two roads in the I|ist,
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Franklin's list exactly duplicates that of ADC (conpare page 94
of 1993 Metro Atlas and grid EE-15 of Franklin's Chester County
sheet map with page 21 of ADC s Chester County Atlas). Thus,
Plaintiff has shown that Defendant copied an original el enent
froman ADC atl as.

However, as di scussed above, a plaintiff nust also show
that the copying of original elenents was sufficiently
substantial to constitute an inproper appropriation of
plaintiff's work. This one list is neither quantitatively nor
qualitatively significant in ADC s atlas. The situation is
anal ogous to the copying of a single, undistinguished sentence

froma book; such de mnims copying generally would not warrant

a finding of substantial simlarity. See N mrer, supra, 8
13.03[A][2]. Here, too, | find that the copying of this one |ist
is not sufficiently substantial to constitute an inproper

appropriation of material from ADC s atl ases.

| V.  CONCLUSI ON

In sum | find that the defendant copi ed one original
map el enent. However, the copying of a single list of street
nanmes i s not an inproper appropriation which would support a
finding of infringenment in this case. Although Defendant did
copy many isolated, factual elenents from ADC atl| ases, factua
appropriations per se do not constitute copyright infringenent.
Overall, looking at the totality of the taking, the conclusion

obtai ns that Defendant did not so pervasively copy Plaintiff's
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protectible selection and arrangenent of the facts so as to
prevail on this cause of action. | thus conclude that the
defendant did not infringe Plaintiff's copyrights.

| recognize that in according maps but a thin |ayer of
protection, there is a potential disincentive for publishers to
undert ake the expensive process of conpiling the facts, and
maki ng these very useful maps available to the public. But under
Feist and its progeny, that appears today to be the | aw

Hence, the follow ng order



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALEXANDRI A DRAFTI NG CO ,
Plaintiff,

V. Cvil Action

Nos. 95-1987, 95-6036

ANDREW H. AMSTERDAM

d/ b/ a FRANKLI N MAPS,
Def endant .

ORDER

AND NOW this day of June, 1997, upon the reasoning
in the attached Menorandum judgnent is entered for the Defendant

and against the Plaintiff.

BY THE COURT

Robert S. Gawmt hrop, 111, J.
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