IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RAYMARK | NDUSTRI ES, | NC.,

Plaintiff,
V. : Givil No. 96-7625
FREDERI CK M BARON, et al. :
Def endant s.
Cahn, C.J. June , 1997

| NTRODUCT! ON

In 1988 and 1989, Defendants in this case petitioned the
Bankruptcy Court for the Eastern District of Pennsylvania to
initiate involuntary bankruptcy proceedings against Raynark
| ndustries, Inc. ("Raymark™). 1[In 1996, the bankruptcy court found
for Raymark and di sm ssed the involuntary petitions. Raymark now
sues Defendants in this court, alleging that the involuntary
petitions were wongfully filed. Raymark requests danages pursuant
to 11 U.S.C. 8§ 303(i), Bankruptcy Rule 9011, 28 U.S.C. § 1927, and
Pennsylvania state law counts for Wongful Use of Cvil
Proceedi ngs, Abuse of Process, Tortious |Interference wth
Contractual Business Relations, Cvil Conspiracy, and attorneys'
f ees.

Def endants have filed notions to di sm ss Raymark' s conpl ai nt.
Thi s opi ni on and order di sm sses one Def endant for |ack of personal
jurisdiction, holds that the 8 303(i), 8 1927, and Rul e 9011 cl ai ns
are not independent causes of action, dismsses the request for
fees, and hol ds that Raynmark's other state | awcl ai ns are preenpted

by t he Bankruptcy Code.



BACKGROUND

Raymark, the Plaintiff in this case, has been a nanmed as a
def endant in asbestos cases across the country. 1|In 1988 and 1989,
a nunber of individuals who had been plaintiffs in asbestos cases,
and who had cl ai ns agai nst Raymark through settlenent or judgnent
of those cases ("the claimants”), filed petitions in involuntary
bankruptcy agai nst Raynmark. Many of these claimants had the sane
counsel in both the asbestos and bankruptcy proceedings. In this
case, Raymark, nowthe Plaintiff, alleges that those clai mants and
their fornmers attorneys conspired to file wongfully the
i nvoluntary petitions in bankruptcy agai nst RaynmarKk.

The first involuntary petition was fil ed on Septenber 9, 1988,
in the Bankruptcy Court for the Eastern District of Pennsyl vani a.
Raymark pronptly filed a counterclaimpursuant to 8 303(i) of the
Bankruptcy Code, which provides for damages to an involuntary
debtor if the petition against it was wongfully filed. On
Sept enber 22, 1988, the involuntary petition was di sm ssed by the
Honor abl e Thomas M Twar dowski, and Raymark's rights under 8§ 303(i)
were reserved. The parties later stipulated to a w thdrawal of
Raymark's 8 303(i) counterclaimw th prejudice as to the cl ai mants,
but without prejudice as to the claimants' attorneys.

On February 10, 1989, follow ng the dism ssal of the first
petition, a second involuntary petition was fil ed agai nst Raymark
by di fferent clai mants, nmany of whomhad t he sane counsel as those

in the first involuntary petition. Raymark again counterclai ned
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for 8§ 303(i) damages. A trial on the nmerits of the involuntary
petition was held in April and My, 1996, and Judge Twar dowsKi
ordered the petition dismssed on August 9, 1996. The Order of
Di sm ssal makes no reference to Raymark's 8§ 303(i) counterclaim
The bankruptcy case was cl osed on Novenber 8, 1996.

Fol l owi ng t he cl osure of the bankruptcy case, Raymark filed a
conplaint inthis court agai nst counsel fromthe first involuntary
petition, and against claimnts and their counsel fromthe second
i nvoluntary petition.* The conplaint alleges that the involuntary
petitions were the result of a conspiracy anong counsel for the
claimants to renove Raynark as | eader of the defense in asbestos
cases across the country. Am Cnplnt. § 84, 87, 89. Once asbestos
l[itigation against Raynmark was stayed because of the ongoing
bankruptcy proceeding, there was no | onger a need for Raymark to
defend itself or maintain its national trial team Am Cnplnt.
87, 88, 117, Raymark alleges that its renmoval fromthis defense
position was the object of the conspiracy, and that the conspiracy
caused it significant financial harm

According to the Anmended Conplaint, the Defendants played

different roles in the conspiracy. M. Baron and Baron & Budd, a

! The law firm Def endants are Baron & Budd: Jacobs &

Crunpl ar; Robles & Gonzal es; Carpenter & Chavez; M ddl ebrooks &
Fl em ng; Levy, Phillips & Konigsberg; and Wl f, Block, Schorr &
Sol i s- Cohen. Raymark al so nanes attorneys M. Baron, M. Jacobs,
M. Levy and M. Temn (of WIf, Block). Finally, Raymark nanes
approxi mately 66 of the claimnts who were petitioners in the
second invol untary proceedi ng.



Texas firm are alleged to have initiated the conspiracy and
procured 68 claimnts to be petitioners in the second i nvoluntary
petition. Am Cnplnt. § 122. Four of these clai mants were forner
Baron & Budd clients, and the rest came to Baron & Budd from ot her
Def endants (three fromJacobs & Crunplar, two fromLevy, Phillips
and Koni gsberg, one from Carpenter & Chavez, six from Robles &
Gonzal ez, and fifty-two from M ddl ebrooks & Flenming.) Id.
Raymark nakes certain allegations designed to support its
claimthat Defendants had a personal interest in the bankruptcy
proceedi ngs beyond representation of their clients' interests. M.
Baron and Baron & Budd, it is alleged, had a contingency fee
interest in their own clients' clainms, and in the clains of the
Robl es & Gonzal es, Carpenter & Chavez, and M ddl ebrooks & Fl em ng
clients.? 1d. at § 123, 124. |In addition, M. Baron signed 58 of
the claimants' verifications in the bankruptcy proceeding as their
"attorney-in-fact." [d. at § 126. M. Levy and Levy, Phillips &
Koni gsberg had a contingency feeinterest intheir clients' clains,

and participated as counsel in the involuntary proceedings.?

2 This means that Baron had a contingency fee interest in

63 of the 68 total petitioners. Baron had no contingency
interest in the clains of the five claimnts from Jacobs &
Crunpl ar and Levy, Phillips & Konigsberg. The anount of these
five claimants' cl ains appears to be nore substantial than the
ones in which Baron had a contingency interest. Raymark's Supp.
Brief in Oop. to Mot. to Dismss, p. 7.

® The true extent of Levy, Phillips' involvenent in the
bankruptcy proceeding is disputed. That dispute, however, is not
rel evant for the purposes of deciding these notions.
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Raymark's Supp. Brief in Cpp. to Mot. to Dism ss, p. 10. Likew se,
M. Jacobs of Jacobs & Crunplar signed his three clients'
verifications in the bankruptcy court as "attorney-in-fact," and
had a contingency fee interest in their clains, though Jacobs did
not appear in the bankruptcy proceedings. 1d. at p. 8.

M ddl ebrooks & Flem ng is all eged to have participated in the
conspiracy by serving as | ocal counsel for Baron & Budd i n a nunber
of Al abama asbest os cases from whi ch Baron & Budd | ater procured
petitioners for the bankruptcy proceedings in Pennsylvani a.
Simlarly, Robles & Gonzal es and Carpenter & Chavez served as | ocal
counsel for Baron & Budd in Florida and New Mexi co asbest os cases,
respectively. M ddl ebrooks & Flem ng, Robles & Gonzales, and
Carpenter & Chavez are not alleged to have appeared in the
bankruptcy proceedi ngs, nor are they alleged to have signed any
pl eadi ngs for the cl ai mants.

Finally, Raymark alleges that M. Temin and Wl f, Bl ock,
Schorr and Sol i s-Cohen, a Pennsylvania firm were nmenbers of the
conspiracy, filed the second petition against Raymark w thout
conducting discovery, and signed all papers, except for the
verifications, on behalf of all claimants wi thout determ ni ng where
the claimants |ived or whether they were living or dead. Raynmark's
Supp. Brief in Qop. to Mt. to Dismss, p. 11. Wl f, Bl ock
represented the law firnms, not the clainmants, in the bankruptcy
proceedi ngs. 1d.

Al'l Defendants have filed nbtions to dism ss. The court has
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heard oral argunment on two different occasions, and now addresses
the parties' argunents.

DI SCUSSI ON

12(b) (2) MOTI ONS TO DI SM SS FOR LACK OF PERSONAL JURI SDI CTI ON

Law fi rmDef endants M ddl ebr ooks & Fl em ng, Robl es & Gonzal es,
Carpenter & Chavez, Jacobs & Crunplar, and Levy, Phillips &
Koni gsber g, attorney Def endants Robert Jacobs and St anl ey Levy, and
cl ai mant Defendants M chael Leroy, John Zasl ow, George Bradl ey,
Edward Wight, C aude Wcker, Janes Burkett, and Roland Avant
argue that this court |acks personal jurisdiction over them

"In deciding a notion to dismss for |ack of personal
jurisdiction, we take the all egations of the conplaint as true. But
once a defendant has raised a jurisdictional defense, a plaintiff
bears the burden of proving by affidavits or other conpetent

evidence that jurisdiction is proper.” Dayhoff Inc. v. HJ. Heinz

Co., 86 F.3d 1287, 1302 (3d Cir.) (citations omtted), cert.
denied, 117 S.Ct. 583 (1996). "Once the notion is nmade, plaintiff
must respond with actual proofs, not nmere allegations.” Tine Share
Vacation Cub v. Atlantic Resorts, Ltd., 735 F.2d 61, 66-67 n.9 (3d
Cir. 1984).

The court's jurisdiction over non-resident defendants is
controlled by the laws of the forum state. I n Pennsyl vani a,
jurisdiction may be specific, if the defendant had sufficient

contacts arising out of the defendant's forumrelated activity to
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justify the assertion of jurisdiction, or general, if the defendant
has nai nt ai ned "conti nuous and substantial” forumaffiliations. 42

Pa.C. S. A. § 5322, 5301; Reliance Steel Products Co. v. Watson, Ess,

Marshall & Enggas, 675 F.2d 587, 588 (3d Gr. 1982).

In addition, courts in Pennsylvania have recognized
jurisdiction over non-resident defendants based upon the contacts
of all eged resident co-conspirators. Co-conspirator jurisdiction
is not separate from general or specific jurisdiction. Rat her,
"[t]he difference is that a court | ooks not only at the defendant's
forum contacts, but at those of the defendant's 'resident' co-
conspirators. The court inputes the contacts of the 'resident’' co-
conspirator over whom it has jurisdiction to the 'foreign co-
conspirator to see if there are sufficient contacts to exercise

jurisdiction over the latter.” Mss. School of Law at Andover,

Inc. v. Anerican Bar Assoc., 846 F.Supp. 374, 379 (E. D.Pa. 1994),

aff'd 107 F.3d 1026 (3d Cir. 1997) (citations omtted). "Merely
bel onging to a civil conspiracy does not nmake a nenber subject to
the jurisdiction of every other nenber's forum . . . [T]here nust
al so be substantial acts in furtherance of the conspiracy within
the forum of which the out-of-state co-conspirator was or should
have been aware.” [d. at 379-80. A proponent of co-conspirator
jurisdiction nust continue to neet the evidentiary burden descri bed

in Time Share for a 12(b)(2) notion, i.e., nere allegations of

conspiracy, w thout sonme actual proof, areinsufficient. Stranahan

Gear Co., Inc. v. NL Industries, Inc., 800 F.2d 53, 58 (3d GCr.
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1986) (citation omtted).

A Per sonal Jurisdiction over M ddl ebrooks & Fl eni ng

M ddl ebr ooks & Fl em ng ("M ddl ebr ooks") i s an Al abama per sonal
injury firm Baron & Budd, the Texas firm referred 52 plaintiffs
to M ddl ebrooks for trial in Al abama, but Baron & Budd was | ead
counsel and M ddl ebrooks served only as |ocal counsel. These 52
plaintiffs later becanme petitioners in the second involuntary
proceeding.* The only services perfornmed by M ddl ebrooks were in
Al abama, and M ddl ebrooks' role ended upon settlenent of the
asbest os cases. M ddl ebrooks affirnms that it was never advised of
the involuntary bankruptcy petition, and all legal action to
col l ect settlenment proceeds on behalf of the 52 clainmants was
perfornmed by Baron & Budd. M ddl ebr ooks never appeared in the
Pennsyl vani a bankruptcy proceedi ng and none of its attorneys have
appeared in any court in Pennsylvani a.

The court finds that there is no personal jurisdiction over
M ddl ebr ooks. Specific jurisdiction is not appropriate, as
M ddl ebr ooks has done nothing within the forumrelated to this case

of the underlying bankruptcy case. Nor is general jurisdiction

* M ddl ebrooks had, in the past, referred asbestos clients
to Baron & Budd, and many of these cases ended up in Pennsylvania
due to the mandatory transfer order consolidating the
multidistrict litigation asbestos cases. None of the these
claimants were involved in the bankruptcy proceedi ng at issue,
however, and M ddl ebr ooks was not involved in any of the Eastern
District of Pennsylvania litigation.
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avail abl e, as Raymark's allegations are insufficient to neet the
"continuous and substantial” showing required for genera
jurisdiction. These deficiencies are not overcone by Raymark's
al l egations of conspiracy. Pennsylvania |aw requires proof that
the co-conspirator was or should have been aware of the
conspiratorial acts within the forum state, and Raymark has
provided nothing to refute or call into question M ddl ebrooks'
statement that it was unaware of the filing of the involuntary
bankruptcy petitions. Therefore, co-conspirator jurisdiction is

unavai |l abl e, and M ddl ebrooks & Flem ng is dismssed.

B. Personal Jurisdiction over Robles & Gonzales and
Car penter & Chavez

Robl es & Gonzal es and Carpenter & Chavez, |ike M ddl ebrooks,
were | ocal counsel for Baron & Budd and contend that they are not
subj ect to Pennsyl vani a's personal jurisdiction. Robles & Gonzal es
is a nine-lawer firmwth one office located in Mam, Florida.
The firmdoes not regul arly conduct business in Pennsylvania, and
no one associated with the firm was involved in the bankruptcy
proceedi ngs which formthe basis of the matter at hand. Carpenter
& Chavez is athree-lawer lawfirmw th one office i n Al buquer que,
New Mexico. Neither the law firm nor anyone associated with the
firm practices law in Pennsylvania, conducts business in
Pennsyl vani a, and or was i nvol ved i n t he bankruptcy proceedi ngs at

issue in this case. Raymark responds that both Robles & Gonzal es



and Carpenter & Chavez were co-conspirators, and that jurisdiction
is therefore appropriate.

Initially, the court notes that Raymark's allegations are
insufficient to establish general or specific jurisdiction, as
there are no "continuous and substantial” contacts wth
Pennsyl vania, and neither firm was involved in the bankruptcy
proceedi ngs. Therefore, the only basis for jurisdiction would be
co-conspirator jurisdiction. However, at this stage of the
proceedi ngs, the extent of Robl es & Gonzal es or Carpenter & Chavez'
role in the conspiracy is unclear. "Qur rule is generally that
jurisdictional discovery should be allowed unless the plaintiff's

claimis '"clearly frivolous.'" Mass. School of Law at Andover

Inc. v. Anmerican Bar Ass'n, 107 F.3d 1026, 1042 (3d Cr. 1997)
(citations omtted). |If Raymark can show that either firmwas or
coul d have been aware of the filing of the petitions, and that the
firmse were participants in a conspiracy to file those petitions,
jurisdictionwouldbe appropriate. Therefore, this court will defer
ruling on these Def endants' notions to dism ss for | ack of personal

jurisdiction in order to allow the parties to conduct discovery. °

C. Personal Jurisdiction over Robert Jacobs, Jacobs &
Crumplar, Stanley Levy, and Levy, Phillips & Koni gsberqg

Robert Jacobs and his firm Jacobs & Crunplar, and Stanley

> Whet her the parties proceed with this discovery will of
course depend whet her Judge Twardowski allows the case to
pr oceed.
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Levy and his firm Levy, Phillips & Konigsberg, were also |oca
counsel for asbestos clainants who | ater becane petitioners inthe
bankruptcy court. Jacobs & Crunplar is a Delaware firmthat does
busi ness in Del aware and New Jersey. The firm does not transact
any business in Pennsylvania and did not enter an appearance or
file any pleadings in the involuntary bankruptcy proceedi ngs. M.
Jacobs did, however, sign three Joinder in Involuntary Petition
forms on behalf of his clients as "attorney-in-fact," and forward
the Joinders to M. Tem n, counsel for creditors inthe involuntary
bankruptcy action in Pennsylvania. Levy, Phillips & Konigsherg is
a New York firm M. Levy and Levy, Phillips & Koni gsberg provided
two claimants for the involuntary proceedi ngs, had a conti ngency
feeinterest intheir clainms, and fil ed pl eadi ngs i n t he bankruptcy
pr oceedi ng.

Again, Raymark's allegations are insufficient for either
general or specific jurisdictionwthout |ookingtothe allegations
of conspiracy. As with Robles & Gonzal es and Carpenter & Chavez,
however, these Defendants' role in the alleged conspiracy is
uncl ear. Proof that these Defendants participatedin a conspiracy,
and t hat the i nvoluntary bankruptcy petitions were filed as part of
that conspiracy with Defendants' know edge, would be sufficient
grounds on which to base jurisdiction. At this stage in the
proceedi ngs, therefore, the court wll defer ruling on these
Motions to Dismiss in order to allow the parties to conplete

di scovery.
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D. Personal Jurisdiction Over Defendants GCeorge Bradl ey,
Edward Wi ght, John Zasl ow, M chael Leroy, d aude W cker,
Janes Burkett, and Rol and Avant

These seven Defendants were claimants in the involuntary
proceedi ng agai nst Raymark. They now nove to di sni ss the conpl ai nt
agai nst them because they are non-residents of Pennsylvania and
their contact with the forum was linted to appearing as
petitioners in the second involuntary bankruptcy proceeding.
Assumi ng that Raymark's allegations that the second involuntary
petition was wongfully filed are true, and given that that
proceeding |l ed to the case at issue, these Defendants' invol venment
with the forumis sufficient for specific jurisdiction. Therefore,
these Defendants’ WMtions to Dismss for lack of personal

jurisdiction are deni ed.

1. 12(b)(6) MOTIONS TO DI SM SS FOR FAI LURE TO STATE A CLAI M°

A St andard of Revi ew

In reviewing a notion to dismss, all allegations in the
conpl ai nt and al |l reasonabl e i nferences that can be drawn t herefrom
nmust be accepted as true and viewed in the |light nost favorable to

t he non-novi ng party. Wsniewski v. Johns-Manville Corp., 759 F. 2d

® There are twenty-one separate notions to dismiss in this

case. Wth the exception of clainms based on |ack of personal
jurisdiction, the grounds for dismssal in the notions are
essentially identical. Therefore, unless noted otherwi se, this
portion of the opinion treats the twenty-one notions as one

not i on.
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271, 273 (3d Gr. 1985) (citation omtted). The court should then
dism ss the conplaint if the facts pled and reasonabl e i nferences
therefromare legally insufficient tosupport therelief requested.

See Commonwealth ex. rel. Zimerman v. Pepsico, Inc., 836 F.2d 173,

175 (3d Cir. 1988) (citation omtted).

B. 8§ 303(i) daim

Raymark's first cause of action is pursuant to 8 303(i) of the
Uni ted States Bankruptcy Code. Section 303(i) provides that, if
the court dism sses an involuntary petition for any reason ot her
than consent of the parties, the court may grant costs and
attorneys' fees against the petitioner and for the debtor, or, if
the petition was filed in bad faith, the court nay grant
proximately caused or punitive damages. 11 U S.C 8§ 303(i).
Section 303(i) allows the court to award the full panoply of

relief, including attorneys' fees, conpensatory, and punitive

damages. In re Fox Island Square Partnership, 106 B.R 962, 966
(Bankr. N.D.1l1. 1989) (citations omtted).

After reviewing the multiple subsections of § 303 and nuner ous
cases i nmposi ng sanctions pursuant to 8 303(i), | find that thereis
no i ndependent cause of action under 8§ 303(i), and that Raymark
nmust rmake its 8 303(i) request in connection with the underlying
proceedi ng i n the bankruptcy court. Therefore, | will dismss this
cause of action and allow Judge Twardowski of the United States

Bankruptcy Court to decide whether or not Raymark's request for
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sanctions is procedurally correct and tinely, and, if so, whether
Raymark's claimhas merit.’

Section 303 of the Bankruptcy Code is entitled "Involuntary
Cases." This is in contrast to 88 301 and 302, which are entitled
"Voluntary Cases" and "Joint Cases," respectively. Thus,
everything in 8 303 relates to the filing and managi ng of an
i nvoluntary petition. Subsection (d), for exanple, deals with the
debtor's right to file an answer. Subsection (h) descri bes howthe
adj udi cating court nmay order relief agai nst the debtor. Subsection
(j) addresses the bankruptcy court's ability to dismss the
petition. The only | ogical reading of subsection (i), therefore,
isthat it regul ates the adjudi cating bankruptcy judge's ability to
i npose sanctions for the wongful filing of the involuntary
petition. Section 303(i) states that "[i]f the court disnm sses a
petition under this section . . . the court may grant judgnment” in
favor of the involuntary debtor for costs, attorneys' fees, and, if

the court finds bad faith, for proxi mte and punitive danmages. 11

" Because the bankruptcy case is now cl osed, Raymark may be
required to file a notion to reopen pursuant to 11 U. S.C. 8§ 350,
which allows for reopening of closed cases for cause. Such a
reopening is wwthin the discretion of the bankruptcy judge. The
court notes, however, that "[i]f and when the bankruptcy court
becones aware of facts that suggest that a petition for relief in
bankruptcy has been filed in violation of Rule 9011 . . . the
court's duty . . . to investigate such facts and the
appropri ateness of inposing Rule 9011 sanctions may constitute
‘cause' within the nmeaning of 8 350(b) for reopening a filing."
In re Narod, 138 B.R 478, 482 (E. D. Pa. 1992). Should Judge
Twar dowski decide to reopen the underlying case, it wll be his
deci si on whether to order Defendants to pay damages pursuant to §
303(i); this court takes no position on that issue.
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US. C 8§ 303(i) (enphasis added). The subsection clearly
contenpl ates that the sane court that dism sses the petitionis the
court that can award damages. Subsection (i) was not neant to be
utilized by any other judge.

Neither this court nor the parties were able to |ocate any
case where, as here, 8 303(i) sanctions were requested as a
separate cause of action in a proceedi ng separate and apart from
the underlying bankruptcy proceeding.® Wile the fact that no
court has previously inmposed such sanctions is certainly not
determ native, it does support this court's holding that 8 303(i)
sanctions are designed to be inposed in the pending bankruptcy

pr oceedi ng.

® Raymark cites Sjostedt v. Salnon, 128 B.R 313 (Bankr.
MD. FI. 1991) to support its claimthat 8 303(i) sanctions can be
awar ded by a court separate fromthe adjudicating bankruptcy
court. In Sjostedt, a bankruptcy court inposed 8 303(i)
sanctions that were related to a separately filed involuntary
bankruptcy case. However, the judge adjudicating the involuntary
bankruptcy had al ready determ ned that the petitioner had filed
in bad faith and that 8 303(i) sanctions were warranted. Before
t hat judge could determ ne the anount of the sanctions, however,
the petitioner fromthe involuntary proceeding filed his own
bankruptcy case. That filing stayed the involuntary proceedi ng
and di vested the initial judge of power to inpose the 8 303(i)
sanctions that he had previously determ ned were warranted.
Thus, the second bankruptcy judge was the only judge with the
power to determ ne the anobunt of and inpose the 8§ 303(i)
sanctions. This case is distinguishable fromthe case at hand.
First, in S ostedt the bankruptcy judge had al ready determ ned
that the involuntary petition had been filed in bad faith.
Second, in the bankruptcy case at issue here there was not hing
preventing Raymark or Judge Twardowski from foll ow ng through
with the 8 303(i) request. Finally, the two cases in Sjostedt
i nvol ved the sane parties and conduct. Here, the case at issue
i s independent of the underlying involuntary bankruptcy. Thus,
do not find S ostedt applicable.
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In addition, this holding nakes sense in light of the fact
that this opinion also holds that 8§ 1927 and Rul e 9011 sanctions
are simlarly designed to be i nposed by the judge in front of whom
the wongful conduct occurred. Allowing litigants to file
conpl etely coll ateral cases requesting relief that could and should
have been requested in the original proceeding is tantamunt to
allowing litigants to "judge shop” until they find a judge willing
to i npose sanctions. This would be an inappropriate intrusioninto
t he respect due each judge to manage his or her cases. Except on
appeal, it is not the role of a district judge to exanm ne the
decisions of a bankruptcy judge or to review the conduct of
attorneys before that judge.

The appropri ateness of a 8 303(i) award nust be determ ned by
t he bankruptcy judge presiding over the involuntary petition. 1In
this case, that is Judge Twardowski. Therefore, | am dism ssing
Count | of Raymark's Anended Conpl aint w thout prejudice, subject
to Raymark bringingits claimin front of Judge Twardowski. He can
deci de whether he will consider the claim and, if so, whether the

claimhas nerit.®

® The court recognizes that its initial predilection,
expressed to the parties at oral argunent, was to allow the §
303(i) claimto stand as an i ndependent cause of action. On
further reflection, however, and given that neither the parties
nor the court found convincing precedent on either side, the
court has decided that the nost |ogical interpretation of 8§
303(i) is that damages pursuant to the statute can be inposed
only by the bankruptcy judge who presides over the involuntary
proceedi ng. This does not nean that 8 303(i) clains nust be
brought before the dism ssal of the involuntary petition. In re
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C. 81927 daim

The second count of Raymark's Anended Conpl ai nt i s for danages
pursuant to 28 U S.C. 8§ 1927, which provides for costs and
attorneys' fees fromany attorney who "nultiplies the proceedi ngs
i n any case unreasonably and vexatiously." Defendants argue that
Raymark has not stated a claim for relief, as 8§ 1927 does not
provi de an i ndependent cause of action.

Thi s court agrees with Def endants. "[T] he principal purpose of
i nposi ng sanctions under 28 U S.C. 8§ 1927 is 'the deterrence of

intentional and unnecessary delay in the proceedings. Zuk v.

Eastern Pa. Psychiatric Inst., 103 F.3d 294, 297 (3d G r. 1996),

quoting Beatrice Foods v. New Engl and Printing, 899 F.2d 1171, 1177

(Fed.Cir. 1990). This purpose is acconplished by confronting such
del ay when it occurs, not by allowi ng a separate | awsuit after the
fact. Therefore, | agree with the Second, Fifth, and Ninth Grcuit
Courts of Appeal s that a judge cannot inpose sanctions pursuant to
§ 1927 for conduct that did not occur as part of the proceedings in

front of that judge. See GRi D Systens Corp. v. John Fluke Mqg., 41

F.3d 1318, 1319 (9th GCir. 1994) ("Section 1927 cannot reach conduct
of a party who is not involved in an action before the sanctioning

court at the tine of the conduct."); Matter of Case, 937 F. 2d 1014,

Cooper School of Art, Inc., 709 F.2d 1104, 1105 (10th G r. 1983)
(di sm ssal of bankruptcy proceedi ng does not divest court of
jurisdiction to consider damages pursuant to 8 303(i)); Inre
Godroy Wiolesale Co., Inc., 37 B.R 496, 498 (D. Mass. 1984)
(sane).
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1023 (5th Gr. 1991) ("The | anguage of 8§ 1927 limts the court's
sanction power to attorney's actions which nultiply the proceedi ngs

inthe case before the court."); Cresswell v. Sullivan & CGomwel |,

922 F.2d 60, 69-70 (2d Cir. 1990) ("we have seen no basis for
concluding that 8§ 1927 was intended to permt a litigant to
institute a new lawsuit to coll ect excess costs and fees incurred
inaprior litigation.").™

Al t hough not nentioned by the parties, the court finds

necessary sone di scussi on of Chanbers v. Nacso, Inc., 501 U S. 32

(1991). In Chanbers, the Suprene Court held that a district
court's inposition of sanctions for a party's conduct before ot her
tribunal s was appropriate, as long as the party recei ved a heari ng.
Id. at 57. However, in that case the Court was discussing the
i nposition of sanctions pursuant to the district court's inherent
power. The inherent power of the court to sanction is distinct

fromthe power to sanction granted by statute or rule. 1d. at 46.

1 Raymark argues that the district court and the

bankruptcy court are not separate courts, and that therefore the
district court may inpose 8§ 1927 sanctions for conduct occurring
in the bankruptcy court. Raymark's argunent fails. The purpose of
§ 1927 is frustrated by the inposition of sanctions in two

di stinct cases, not in tw different courts. In addition, Raymark
cites GRiD Systens, which relied on In re Peoro, 793 F.2d 1048
(9th Cr. 1986), to support its point. In Peoro, the Ninth
Circuit Court of Appeals affirmed the inposition of sanctions by
two district court judges upon a bankruptcy litigant for actions
that occurred in the bankruptcy court. However, those sanctions
had originally been inposed or recormmended by the bankruptcy
judges. That is not the case here. In any event, insofar as the
Ninth Grcuit Court of Appeals held that district courts and
bankruptcy courts are not separate courts for the purposes of the
i nposition of sanctions, this court respectfully disagrees.

18



In addition, all of the conduct cited by the Court to support its
assertion that the district court coul dinpose sanctions for abuses
occurring beyond the courtroomwas in sone way related to the case
before the district court. In other words, the conduct in Chanbers
that formed the basis of the sanctions award, though it did not
occur as part of the proceedings in front of the district court,
still caused delay in the district court. Such is not the case
her e.

Raymark cites Gordon v. Heimann, 715 F.2d 531, 538-39 (1l1th

Cir. 1983) for the proposition that "[f]ee requests also . . . may
be nmade, in appropriate cases, . . . in a separate subsequent
action.” However, the cases cited in Gordon all involved

attorneys' fees for conduct that was related to the case in which
the court awarded fees. In addition, the court of appeals in
Gordon limted its statenment to "appropriate cases.” In the case
at bar, the conduct conplained of is conpletely unrelated to the
proceedi ngs before ne. This is not an appropriate caseinwiichto
reguest sanctions in a separate action. Therefore, | agree with
the only other judge to have thoroughly exam ned this portion of
Gordon that the | anguage of the court of appeals "only relates to
a party's filing a statutorily authorized notion for attorney's
fees for expenses incurred in the earlier action before the sane

court in which the party was successful." CIJC Holdings, Inc. v.

Wight & Lato, Inc., 142 F.R D. 648, 655 (WD. Tx. 1992) (citation

omtted), rev'd on other grounds, 989 F.2d 791 (5th Cr. 1993).
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The actions conpl ai ned of by Raymark did not in any way del ay
or interfere with the proceedings in this court. |f Defendants
engaged in inproper conduct, the court in which that conduct
occurred is the proper forum to request sanctions. Ther ef or e,
Count Two of Raymark's Amended Conplaint cannot stand as an

i ndependent cause of action and is dismnissed. '

D._ Rul e 9011

The third count of Raymark's Amended Conplaint is for
vi ol ati on of Federal Rul e of Bankruptcy Procedure 9011. Bankruptcy
Rul e 9011, li ke Federal Rule of Civil Procedure 11, is a procedural
rule designed to deter inproper attorney conduct by allowing a
court to sanction attorneys. Like Raymark's 8§ 1927 count, however,
t he Rul e 9011 cl ai mcannot stand as an i ndependent cause of acti on.

If a procedural rule "provided an independent cause of
action[,] it would by inference provide an independent basis for
jurisdiction; i.e., violation of a federal rule. It is clear

however, that the Federal Rules of Civil Procedure provide no

1 |f, as discussed above, Raymark chooses to file a notion
to reopen the underlying bankruptcy proceedi ng and Judge
Twar dowski all ows such a reopening, it may be possible for
Raymark to request 8§ 1927 sanctions at that tinme. Raymark
conpl ai ns that the bankruptcy court nmay not have the power to
i npose sanctions pursuant to 8 1927. See Regensteiner Printing
Co. v. Graphic Color Corp., 142 B.R 815, 818 (Bankr. N.D. 111I.
1992). However, that is an issue for Judge Twardowski to decide
if and when it is before him In any event, Judge Twardowski has
the power to inpose sanctions pursuant to Rule 9011, even if §
1927 sanctions are unavailable. [1d. at 819.

20



i ndependent basis for subject matter jurisdiction.” National Risk

Managenent, Inc. v. Brammell, Cv. A No. 92-4366, 1992 W. 368370,

at *5 (E.D. Pa. Dec. 3, 1992), citing, Onen Equi pnent & Erection Co.

v. Kroger, 437 U. S. 365, 370 (1978). The Suprenme Court in Onen
Equi pnent cited Federal Rule of Civil Procedure 82 to support its
hol ding that procedural rules provide no independent basis for
subject matter jurisdiction, as Rule 82 states that procedura
rules "shall not be construed to extend or limt the jurisdiction
of the United States district courts[.]" Fed.RCv.P. 82. The
same rational e applies here, as Bankruptcy Rul e 9030 provi des t hat
t he bankruptcy rul es "shall not be construed to extend or imt the
jurisdiction of the courts[.]" Therefore, since Rule 9011 cannot
create federal jurisdiction, it cannot stand as an independent
count in Raymark's conpl aint.

In addition, Raymark's request for Rule 9011 sanctions cones
too late. Although the Third Grcuit Court of Appeals has yet to
rule on this exact issue, the court has held that "certain
di stinguishing features bear on the desirability of a nore
restrictive approachtotinelinessinresolvingsanction disputes.”

Mary Ann Pensiero, Inc. v. Lingle, 847 F.2d 90, 98 (3d Cir. 1988).

This nore restrictive approach led the court to hold that all Rule
11 notions nust be filed "before the entry of a final judgnent.”
Id. at 100. Though Pensiero concerned tineliness of filing for
Rul e 11 noti ons, not Rul e 9011 notions, the rational e are the sane.

First, there is no "good reason to wait until the | awsuit has been
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concl uded” before filing a Rule 9011 notion. 1d. at 98. Second,
with both Rule 11 and Rule 9011, "[s]wi ft disposition of [the]
notion is essential so that any ensuing challenge to it m ght be
i ncluded with the appeal on the nerits. This approach serves the
i nterest of judicial econonmy without risking a significant waste of
district court efforts.” 1d. at 99. In this case, three nonths
el apsed between the dism ssal of the second involuntary petition
and final closure of the case. Raymark had sufficient tinme in
which to request Rule 9011 sanctions, and instead waited to make

its request in front of a new judge. *?

E. Preenption of Raymark's State Law d ai ns

Def endants next contend that Counts |1V through VII of
Raymar k' s Amended Conpl ai nt are preenpted by the Bankruptcy Code. *3
Federal preenption of state | aw causes of action is appropriate if
Congress expressly | egislates such preenption, or if Congressional
intent can be inplied fromthe federal legislation. |f Congress
has | egislated conprehensively and occupied an entire field of

regul ation, leaving no room for supplenental state regul ation

12 Again, as with the § 1927 claim if the underlying case
is reopened it may not be too late for Judge Twardowski to inpose
sanctions pursuant to Rule 9011. This, however, is an issue for
Judge Twar dowski .

3 Count IVis for Wongful Use of Civil Proceedings
pursuant to 42 Pa.C. S. A 88 8351-8354; Count V is for Abuse of
Process; Count VI is for Tortious Interference with Contractual
Busi ness Rel ations; Count VII is for Gvil Conspiracy.
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preenption is inplied. International Paper Co. v. Quellette, 479

U S. 481, 491 (1987). Preenption is also inplied if state |aw
interferes with the acconplishnent and execution of Congressi onal

objectives. Pacific Gas and Electric Co. v. State Energy Resources

Conservation and Devel opnent Commin, 461 U S. 190, 204 (1983).

In the instant case, Congress has not expressly preenpted
state claims such as Raymark's in the Bankruptcy Code. However,
Congressional intent can be inplied by looking to the renedies
avail able in the Code. As noted by the District Court of Maryl and,
"[r] emedi es and sanctions for inproper behavior and filings in the
bankruptcy court . . . are natters on which the Bankruptcy Code is

far fromsilent[.]" Koffrman v. Osteoinplant Tech., Inc., 182 B.R

115, 124 (D.wd. 1995). Debtors injured by the filing of an
involuntary petition have both 8 303(i) and Rule 9011 at their
di sposal, and these renedies can fully conpensate such debtors.
However, the existence of a conprehensive |egislative schene, by
itself, is insufficient to support preenption wthout sone other

"special features" that warrant preenption. English v. Genera

Electric Co., 496 U S. 72, 87 (1990).

| find that the bankruptcy schenme has sufficient "special
features” to justify preenption. First, "Congress has expressed
its intent that bankruptcy matters be handl ed in a federal forumby
pl aci ng bankruptcy jurisdiction exclusively inthe district courts

as aninitial matter." MSR Exploration, Ltd. v. Meridian G, Inc.,

74 F.3d 910, 913 (9th Cr. 1996). Second, "the adjustnment of
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rights and duties within the bankruptcy process itself is uniquely
and exclusively federal. . . . [T]he highly conplex | aws needed to
constitute the bankruptcy courts and regul ate the ri ghts of debtors
and creditors also underscore the need to jealously guard the
bankruptcy process from even slight incursions and disruptions
br ought about by state malicious prosecution actions.” 1d. at 914.
Third, "the unique, historical, and even constitutional need for
uniformty in the adm nistration of the bankruptcy | aws i s anot her
i ndi cati on that Congress wi shed to | eave the regul ati on of parties
before the bankruptcy court in the hands of the federal courts
al one. " 1d. at 915. | agree with the Ninth Crcuit Court of
Appeal s that not to find the state clainms preenpted would lead to
"a world where the specter of additional I|itigation nmust haunt
virtually every actor in a bankruptcy proceeding.” [d. at 916.

Several other state courts, citing MSR Exploration and an

earlier Ninth Grcuit Court of Appeal s case, Gonzal es v. Parks, 830

F.2d 1033 (9th G r. 1987), have also held that state |aw cl ains
such as Raymark's are preenpted by the Bankruptcy Code. See
Kof f man, 182 B.R at 125 ("Allowing state tort actions based on
allegedly bad faith bankruptcy fillings . . . to go forward
ultimately woul d have the effect of permtting state | aw standards
to nodify the incentive structure of the Bankruptcy Code and its

remedi al schene"); Sarno v. Thernen, 608 N E 2d 11, 18 (Il1. App.

1992); Ednonds v. Lawence Nat'l Bank & Trust Co., 823 P.2d 219,

222 (Kan. App. 1991); Mason v. Smith, 672 A 2d 705, 708 (N. H. 1996);
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ldel|l v. Goodman, 224 Cal.App.3d 262 (1990). In fact, only one

court has held that state law clains are not preenpted by the
remedi es in the Bankruptcy Code. The District Court of Appeal of

Florida, witing before MSR Exploration, stated that "it is not

i mredi ately apparent how the prospect of state courts doi ng what
t he bankruptcy courts already can do [i.e., penalize bad faith
filings] mght deter good faith filers. . . . [And, w e have
al ready consi dered any supposed need for interpretive uniformty

and found it unlikely.” R L. LaRoche, Inc. v. Barnett Bank of South

Florida, N.A, 661 So.2d 855, 862, 864 (Ct. App. 4th Dist. 1995).

| find the need for uniformty conpelling, and amnot persuaded by
LaRoche. 1In addition, because t he purpose of our bankruptcy schene
is to give debtors a fresh start while concurrently protecting
creditors, any interference with this schene as envisioned by
Congress woul d be i nappropriate.

Raymark points to the Third Grcuit Court of Appeals' opinion

in Paradise Hotel Corp. v. Bank of Nova Scotia, 842 F.2d 47 (3d
Cir. 1988), to support its argunment that preenption is not

warranted. |In Paradise Hotel, the court of appeals held that,

Y Raymark also argues that the Ninth Crcuit Court of

Appeal s' opinions, and Gonzales in particular, dealt wth the
probl em of state court interference in the bankruptcy process,
not with state law interference. Thus, they argue, though the
Ninth Grcuit Court of Appeals held that state courts cannot

i npose their rulings on the bankruptcy process, federal courts
should not be simlarly barred. This argument is not conpelling.
| amunable to discern any reason why state courts should be
conpletely barred fromentertaining state law clains relating to
a bankruptcy filing, but federal district courts sitting in
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upon conpl eti on of Chapter 11 proceedi ngs in the bankruptcy court,
the debtor in that case could maintain a district court |awsuit
alleging malicious prosecution and abuse of process by the
creditor. However, the court did not discuss jurisdiction,
preenption, or Gonzal es, focusing instead on whether 8 303(i)(2)
shoul d be an exclusive renedy in that case. |In fact, that court
explicitly limted its holding to clains "like those of Paradi se"

in "situation[s] of this kind." Paradise Hotel, 842 F.2d at 52.

In Paradi se Hotel, the debtor had exercised his right to convert

his Chapter 7 proceeding to a Chapter 11 proceedi ng, which forced
a release of his 8§ 303(i) claim To hold that § 303(i) was
exclusive, the court argued, would require the debtor

to choose between two wunattractive alternatives. One
alternative would be to pay the price of indefinitely
post poning the conversion in order to litigate the |egal
sufficiency of the petition, the bad faith of the petition,
and the amount of its damages in the Chapter 7 case. The
other alternative would be to convert inmediately in order to
secure the Chapter 11 advantages the debtor was intended to
have but thereby rel ease its cl ai ns agai nst the petitioner who
al l egedly petitioned in bad faith. W think Congress did not
intend that a debtor should have to pay this kind of a penalty
for exercising its statutory right to convert pronptly.”

ld. at 52.

Par adi se Hotel is inapplicable here. Not only is that opinion

explicitly restricted to its facts, but the rationale of the
opinion is inapposite, as, unlike the debtor in Paradi se, Raynark

had the opportunity -- and indeed, utilized that opportunity by

di versity or exercising supplenmental jurisdiction should not be
simlarly barred.
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filing 8 303(i) counterclains -- to litigate the filing of the
i nvoluntary petitions. Raymark was never faced with "two
unattractive alternatives,” and | see no reason why preenpting
Raymark's state |law cl ainms would be unfair.

The purpose of 8§ 303(i) and Rule 9011 is to address exactly
t he m suse of the bankruptcy systemthat Raymark seeks to litigate
through its state |aw clains. To allow such clains based upon
exclusively federal conduct such as the filing of a bankruptcy
petition, when Congress has created a conprehensi ve Bankrupt cy Code

to address any m suse, would unnecessarily interfere with the

schene created by Congress. | do not believe that such a result
was i ntended. Therefore, | find that Raynmark's clains are
pr eenpt ed.

F. Attorneys' Fees Claim

Count VI11 of Raymark's Anended Conpl ai nt requests attorneys’
fees pursuant to 42 Pa.C.S.A 8 2503. Though Raymark does not
speci fy under whi ch subsection of § 2503 it is requesting fees, the
court assumes that Raymark requests fees pursuant to § 2503(7) and
§ 2503(9). "™ Section 2503(7) allows for fees to any participant "as
a sanction agai nst another participant for dilatory, obdurate or

vexati ous conduct during the pendency of a matter,"” and § 2503(9)

> The court makes this assunption due to the apparent
i napplicability of the other subsections. Raymark is, of course,
wel cone to clarify the matter
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allows for fees to any partici pant "because the conduct of another
party in comencing the matter or otherwise was arbitrary,
vexatious or in bad faith." Def endant s cl ai mthat fees pursuant
to § 2503 are available only during the matter in which the
i mproper conduct has occurred. Since the alleged inproper conduct
occurred before the conmencenent of the litigation before ne,
Def endants argue, Raymark is not entitled to attorneys' fees under
§ 2503. This court agrees.

It is clear that Raymark is not entitled to fees for conduct
t hat occurred before the commencenent of the case in court. Cher-

Rob, Inc. v. Art Monunment Co., 594 A 2d 362, 364 (Pa. Super. 1991);

Commpbnweal th Dept. of Transportation v. Smth, 602 A 2d 499, 501

(Pa.CnwWi th.), app. denied, 613 A 2d 561 (Pa. 1992). Indeed, the

statute itself provides for fees for conduct that occurred "during
the pendency of a matter” and "in comencing the matter." 42
Pa.C.S. A. 8 2503(7) and (9). Raymark argues, however, that the
conduct at issue did occur during the matter, but the nmatter was
before a different court and judge. However, in Smth, the
Commonweal th Court of Pennsylvania held that "matter” within the
nmeani ng of 8 2503(7) and (9) applies "only to those matters pendi ng
or commencing in a court of the unified judicial systemof this
Commonweal th." Smith, 602 A 2d at 503. Therefore, 8 2503 fees are
not available for matters pending in the bankruptcy court or the

federal district court. See also, Reitz v. Dieter, 840 F. Supp. 353,

355 (E. D.Pa. 1993) (8 2503(9) fees not avail able unless the case
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was |itigated before a Pennsyl vani a state court or before a federa
court sittingindiversity and appl yi ng Pennsyl vani a | aw, § 2503(9)
has no force in federal court where the Federal Rules of Civi

Procedure apply). Raymark's claim for attorneys' fees is

di sm ssed.

CONCLUSI ON

The parties to this proceeding have presented a nyriad of
not i ons, anended noti ons, supplenental notions, letter briefs, and
menoranda. After sorting through the notions and exam ning the
facts and law, | have held that (1) Defendant M ddl ebrooks &
Flem ng is not subject to this court's personal jurisdiction, (2)
the 8 303(i), 8 1927, and Bankruptcy Rul e 9011 counts cannot stand
as i ndependent causes of action, ' (3) Raymark's state |aw clains
are preenpted by t he Bankruptcy Code, and (4) the 8§ 2503 attorneys’
fees count is dismssed. An appropriate Order is attached.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

1 Contrary to Defendants' assertions, the fact that Counts

I, I'l, and 11l of Raymark's Amended Conpl aint are not independent
causes of actions does not nean | have no subject matter
jurisdiction over the Conplaint. Federal district courts have
subject matter jurisdiction over all matters involving a federa
gquestion. 28 U S. C. 8 1331. This includes all cases under Title
11. 28 U.S.C. 8 1334. Therefore, | have subject matter
jurisdiction and am able to adjudicate the personal jurisdiction
and preenption issues raised by Defendants.



RAYMARK | NDUSTRI ES, | NC.,
Plaintiff,

V. : Cvil No. 96-7625

FREDERI CK M BARON, et al.

Def endant s.
ORDER
AND NOW this day of June, 1997, upon consideration of
all Defendants' Mtions to Disniss and Plaintiff's Responses

thereto, it is hereby ORDERED t hat Def endants' Mbdti ons are GRANTED,
as follows:

(1) Defendant M ddl ebrooks & Flem ng i s DI SM SSED for | ack of
personal jurisdiction,

(2) Counts I, Il and Il of Raymark's Anended Conpl aint rel ate
to United States Bankruptcy Court for the Eastern District of
Pennsyl vania Cases No. 89-20233T and No. 88-21315T, and are
DI SM SSED wi t hout prejudice subject to Plaintiff's proceeding with
t hese clainms in those cases, and

(3) Counts 1V, V, VI, VII and VIII of Raymark's Anended
Conpl ai nt are DI SM SSED.

This Order applies to all Mtions to Dismss filed by all
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Def endants inthis case. The clerk is directed to cl ose t he docket
for statistical purposes.

BY THE COURT:

Edward N. Cahn, Chief Judge

31



