IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TAMW S. LEAB,

Adm nistratrix of the Estate E ClVIL ACTION
of EDWARD L. LEAB, :
Pl ai ntiff : NO. 95-5690
V. :

THE CI NCI NNATI | NSURANCE

COVPANY,
Def endant
MEMORANDUM
JUDGE TULLI O GENE LEQOVPORRA, U.S. M J. DATED: JUNE _ , 1997

. LNTRODUCTI ON

Follow ng a four day trial, a jury found that Defendant
C ncinnati Insurance Conpany ("CIC') acted in bad faith when
processi ng the underinsured notorist ("U M) claimof Plaintiff
Tammy Leab in violation of Pennsylvania's bad faith statute, 42 Pa.

Cons. Stat. § 8371.' The jury awarded Leab $5.5 million in

! 42 Pa. Cons. Stat. § 8371 provides:

In an action arising under an insurance
policy, if the court finds that the insurer
has acted in bad faith toward the insured,
the court may take all of the follow ng
actions:

(1) Award interest on the anmount of the
claimfromthe date the claimwas
made by the insured in an anount
equal to the prine rate of interest
pl us 3%

(2) Award punitive damages agai nst the
i nsurer.

(continued...)



puni tive damages. CIC now seeks judgnent as a matter of |aw
pursuant to Federal Rule of Cvil Procedure 50, or, in the
alternative, a new trial pursuant to Federal Rule of Givil
Procedure 59 as well as remttitur of the punitive damages. Leab
contends that the jury has spoken and the verdict should stand.

Nei ther party has alleged any trial errors.

I'1. EACTS

Edward L. Leab was killed in an autonobile accident on
March 6, 1993, while driving a vehicle owned by his enployer
Eastern Consolidated & Distribution Services, Inc. ("ECD'). ECD
was i nsured by defendant Cl C under which the deceased was covered
and received benefits. By March 18, 1993, Stephen Herb, CIC s
fieldclains representative who had been assigned to process Leab's
anticipated U Mclaim recomended that Cl C set aside a reserve of
$35,000 in order to pay the claim Pl. Exh. 1-A M. Herb's
reconmendati on was accepted and Cl C set aside $35, 000.

Wthin two weeks of the accident, Tammy Leab, w fe of
Edward Leab, retained Thomas Bright, Esquire. Attorney Bright
wote a letter to ECD dated March 19, 1993 seeking information
concerning M. Leab's enploynent, including "the nanes and
addresses of both your Wirkers' Conpensation | nsurance carrier and

your notor vehicle insurance carrier, together with a copy of the

'(...continued)
(3) Assess court costs and attorney
fees against the insurer.
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decl arati ons page regarding the tractor M. Leab was operating on
the date of his death.” PlI. Exh. 4. Attorney Bright also wote a
letter dated April 20, 1993 to M. Herb requesting a copy of the
decl arations page. PlI. Exh. 5. In a letter dated May 5, 1993,
Keckl er and Heitefuss, Inc., the agency that sold the insurance
policy to ECD, sent Attorney Bright a copy of the declarations
page. Pl . Exh. 6. That declarations page stated that the
insurance policy at issue provided $1,000,000 in autonobile
liability coverage, and nonstacked, uninsured and underinsured
not ori st coverage of $35,000. Attorney Bright then wote a letter
to M. Herb dated May 19, 1993, requesting a copy of the signed
el ection formin which ECD agreed to take underi nsurance coverage
that was less than the liability coverage. > Pl. Exh. 7.

On June 1, 1993, CIC paid ECD for the val ue of the truck
that was damaged in the accident and |earned that the party
responsi bl e for the trucking accident only had $50,000 inliability
coverage for bodily injury. Pl. Exh. 8. Due to the severity of
Edward Leab's accident, M. Herb noted in a status | og report that
ClCwoul d surely be involved in an underinsured notorist claim?"of
whi ch we have $35,000 limts." 1d.

Having received no response to his My 19 letter,

Attorney Bright followed-up with letters to M. Herb dated June 9,

2 Under Pennsylvania |aw, the amount of a person's U M coverage
is the same as their liability coverage unl ess the person nakes
an affirmative choice to take lower limts. The person

purchasi ng the policy nust sign an election or waiver form

i ndicating that they are accepting | ower U M coverage.
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and July 15, 1993, and a letter to ECD, the enployer of Edward
Leab, dated June 23, 1993 requesting copi es of the signed el ection
form PlI. Exh. 9, 10, 11. Attorney Bright also wote a letter
dated July 21, 1993 to CIC s hone office seeking a conpl ete copy of
t he i nsurance policy, including a copy of the signed election form
Pl. Exh. 13. Having received no response, Attorney Bright once
again requested the sane information from CIC s hone office by
| etter dated August 10, 1993. PI. Exh. 14.

By |etter dated August 23, 1993, Attorney Bright wote
againto CIC, stating that based on his investigation of the claim
whi ch included the fact that a signed wai ver formhad not yet been
produced, Leab was entitled to, and t herefore was nmaki ng, a demand
for $1, 000, 000. Pl . Exh. 15. M. Herb responded to Attorney
Bright in an August 31, 1993 letter encl osing a copy of the signed
el ection formdated Septenber 13, 1991. Pl. Exh. 16.

Attorney Bright then sent M. Herb letters dated
Sept enber 20 and COctober 13, 1993, requesting a certified copy of
t he i nsurance policy, which presumably woul d i ncl ude a copy of the
signed election form Pl. Exh. 18, 20. 1In a status |log report
dated Cctober 4, 1993, M. Herb notified CICs honme office of

Attorney Bright's request for acertified copy.® PI. Exh. 19. CIC

8 Martin Skidnore, CIC s regional casualty clainms supervisor who
wor ked at the honme office, testified that part of the delay in
sendi ng Attorney Bright the certified copy was that he wanted to
check with Thomas Brenner, Esquire, an attorney who did work on
behal f of CIC, to nake sure that it would be perm ssible to send
a certified copy to Leab because the ECD policy contained
confidential information regarding the insured. Trial Tr.
(continued...)



Cl ai ns Supervi sor Skidnore requested the certified copy in Cctober
1993, but it was not sent to Joseph Roda, Esquire, until Mrch 4,
1994.* Trial Tr. 10/22/96 at 119-20.

In the certified copy of the policy, the signature page
for the election of lower UMIimts was not signed or dated. 1d.
at 130. On April 28, 1994, Plaintiff Leab filed a Wit of Summons
against CICin the Court of Common Pleas in York County, seeking
di scovery on whether a proper election of lower limts had been
executed in connection with the insurance policy. Trial Tr.
10/ 24/ 96 at 103.

After ClIC produced docunents to Leab in the York County
matter, Attorney Brenner spoke with Leab's counsel in July 1994
concerning the unresolved U M claim Def. Exh. 13. At t or ney
Roda's office stated that they needed nore tine to review the
matter and then would get back to Attorney Brenner regarding a
possi bl e settlenent. Id. In August or Septenber of 1994 CIC
offered to settle the U Mclai mby payi ng Leab $35, 000 i n exchange

for a release discharging CIC from paying any additional U M

%C...continued)

10/ 22/ 96 at 115-19. |In fact, in a letter dated August 4, 1993,
M. Skidnore had requested that M. Herb check with Attorney
Brenner about sending Attorney Bright a copy of the policy. Trial
Tr. 10/23/96 at 66; Def. Exh. 29. After speaking to Attorney
Brenner, M. Herb was to inform M. Skidnore so that he
(Skidnmore) could order a certified copy of the policy. Thus, M.
Ski dnmore had begun the process of obtaining a certified copy of
the policy approximtely six weeks before Attorney Bright had
formally requested it.

* Attorney Bright referred Leab's case to Attorney Roda in |late
1993 or early 1994. Attorney Roda is Leab's counsel of record in
this case.



benefits. Trial Tr. 10/22/96 at 148-49; Def. Exh. 14. cC
Attorney Brenner sent a letter dated Septenber 6, 1994 to Attorney
Roda and spoke with Attorney Roda on Cctober 10, 1994, once again
seeking Leab's position onthe U Mclaim Def. Exh. 14. By letter
dated October 12, 1994, Attorney Roda wote that he needed to
depose several people before addressing CIC s offer of $35,000 to
resolve the matter. Def. Exh. 15. Through a vari ety of schedul i ng
del ays that were not the fault of either party, the depositions
were not conpleted until My 1995.

On May 16, 1995, Attorney Brenner, while neeting with
Doug Barry and Fred Heitefuss of Keckler and Heitefuss, Inc., the
i nsurance agency, in advance of their depositions in the York
County proceeding, found another signed election form that was
dated January 1991. Trial Tr. 10/22/96 at 141. In a letter dated
May 16, 1995, Attorney Brenner sent Ronald Messmann, Esquire, who
was an attorney in M. Roda's office, a copy of the election form
t hat was signed January 8, 1991, in which the nane of the insured
was |isted as "Hugo Services, Inc." rather than ECD. PI. Exh. 32,
32A; Trial Tr. 10/22/96 at 146. M. Skidnore testified that "ECD
and Hugo's was all one nane within the policy itself." Trial Tr.
10/ 22/ 96 at 147.

Leab commenced the instant action against CIC on
Septenber 9, 1995, alleging that CIC acted in bad faith in its
processing of Leab's UMclaim The plaintiff contended that a
release was not required and defendant acted in bad faith

requesting one. During the nonths of Septenber and Cctober 1995,

6



Attorney Brenner exchanged a series of letters with Attorneys Roda
and Messmann, discussing whether a release needed to be signed
bef ore paynment of the $35,000 in U Mbenefits. See Pl. Exh. 40-46.
Leab clainmed that while it was unlikely she would pursue a claim
for $1, 000,000 (and she never, at any tinme, made any cl ai mover the
$35,000), CIC had no basis to condition paynent of the $35, 000 on
the signing of a release for all present and future U M cl ai ns.
Pl . Exh. 46.

By letter dated Novenber 1, 1995, CIC stated that it
woul d pursue arbitration if Leab did not sign arel ease i n exchange
for the $35,000.°> Pl. Exh. 47. Leab clainmed there was no dispute
as to the anount owed so no arbitration was necessary but woul d not
sign a rel ease. Pl. Exh. 54. Since Leab refused to select an
arbitrator, CIC filed a petition wth the York County court
requesting that Leab appoint an arbitrator. Trial Tr. 10/24/96 at
27-28. A hearing was held on February 21, 1996, in which the York
County court ordered Leab to appoint an arbitrator wthin ten days
of the hearing date. |d. at 30-32. That sane day, after |earning
of the York County court's decision, Attorney Roda faxed Attorney
Brenner a letter accepting CICs offer to pay Leab $35,000 in

exchange for a rel ease absolving ClCof any future U Mclaim Def.

® The insurance policy had an arbitration provision stating, "If

we and an 'insured” . . . do not agree as to the anmount of
damages, either party may nake a witten demand for arbitration
Each party will select an arbitrator. The two arbitrators wll
select a third. |If they cannot agree within 30 days, either may
request that selection be nade by a judge of a court having
jurisdiction.” PI. Exh. 23.



Exh. 1(D). After receiving the release, CIC paid Leab $35, 000 on
March 4, 1996. The bad faith action that is the subject of these
post-trial notions was tried in October 1996, at which tine the
jury awarded Leab $5.5 nmillion in punitive danmages. No

conpensat ory damages were al |l eged or cl ai nred and none wer e awar ded.



I11. LEGAL STANDARD

A, MOTI ON FOR JUDGVENT AS A MATTER COF LAW

A Mdtion for Judgnent as a Matter of Law pursuant to
Federal Rule of Civil Procedure 50 "should be granted only if,
viewi ng the evidence in the light nost favorable to the nonnovant
and giving it the advantage of every fair and reasonabl e i nf erence,
there is insufficient evidence fromwhich a jury reasonably could

findliability." Lightning Lube, Inc. v. Wtco Corp., 4 F. 3d 1153,

1166 (3d Cir. 1993) (citation omtted). The Mdtion for Judgnent as
a Matter of Lawis denied. See detailed discussion in the text of

t hi s opi ni on.

B. MOTITON FOR A NEW TRI AL

"In general, . . . anewtrial [pursuant to Federal Rule
of Cvil Procedure 59] is commtted to the sound discretion of the

district court.”" Bonjorno v. Kaiser Alunm num& Chem cal Corp., 752

F.2d 802, 812 (3d Cir. 1984); see also Garrison v. United States,

62 F.2d 41, 42 (4th Gr. 1932) ("Verdict may be set aside and new
trial granted, when the verdict is contrary to the clear wei ght of
t he evi dence, or whenever in the exercise of a sound discretion the
trial judge thinks this action necessary to prevent a m scarriage
of justice."). In cases where a party is requesting a new tri al
based upon the weight of the evidence, a district court should
grant anewtrial only if "a mscarriage of justice would result if

the verdict wereto stand.” WIIianson v. Consolidated Rail Corp.,

926 F.2d 1344, 1352 (3d Cr. 1991). "A court may al so grant a new
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trial if the verdict was the result of erroneous jury instructions,
was excessive or clearly unsupported by the evidence, or was
i nfluenced by extraneous matters such as passion, prejudice,

synpat hy or speculation.” Rush v. Scott Specialty Gases, Inc., 930

F. Supp. 194, 197 (E.D. Pa. 1996) (citations omtted), rev'd on
ot her grounds, 1997 W. 249175 (3d G r. My 14, 1997).

CIC makes a nyriad of argunents in support of its
notions. Essentially, ClC argues:

1. The evidence was legally insufficient to support
the jury's finding that CIC acted in bad faith
Alternatively, a new trial should be granted
because the finding of bad faith was against the
wei ght of the evidence.

2. A new trial should be granted because an inportant
defense wtness, Stephen Herb, was unable to
testify at trial. CICs ability to present an

effective defense was severely prejudiced by M.
Herb's absence and the court failed to allow a
continuance of the trial for his appearance.

3. The evidence was legally insufficient to support an
award of punitive damages. Alternatively, a new
trial should be granted because the jury's award of
punitive damages was against the weight of the
evidence and/or grossly excessive. Even if
punitive damages are warranted, the anmount awarded
by the jury shocks the court's conscience so a
remttitur is required.®

® CIC also argues that a new trial nust be ordered because the

court, not the jury, should have decided the issue of whether it
acted in bad faith. CIC had previously raised this issue before

Judge Robert S. Gawt hrop, 111, who presided over this case before
it was assigned, by consent of the parties, to the undersigned
for trial. In an August 2, 1996 Order, Judge Gawt hrop deni ed

CIC s notion, and CIC has not raised any argunents in the instant
notion that nmerit reconsideration of this issue.
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Nei t her defendant CICinits post-trial notions, nor Leab
i n her opposition thereto, has made any objection to the adm ssion
or exclusion of evidence during the trial, the court's jury
instructions, or the conduct of the court or opposing counsel in
this case.
CIC s Mtion for a New Trial is based on four different
gr ounds:
1. The jury's finding of bad faith was agai nst the
wei ght of the evidence;
2. The unavailability of Stephen Herb;
3. The award of punitive damages was agai nst the
wei ght of the evidence; and
4, The punitive damages award was grossly

excessive and therefore unconstitutional.

V. DI SCUSSI ON/

A. BAD FAITH
The Pennsyl vania Legislature did not define bad faith
when it passed the statute at issue in this case, 42 Pa. Cons.
Stat. 8§ 8371, but its neaning has since been expounded upon in the

case | aw

" It should be enphasized that the court's follow ng di scussion

of the bad faith and punitive danages issues are necessarily
limted by the evidence that was presented at trial. The court
is of the opinion that Stephen Herb's testinony, had he been
avail able at trial, could have changed the court's (and
presumably the jury's) perception of several key events that are
at the heart of this case. The nedical absence of M. Herb wll
be di scussed herein.

11



"Bad faith' on [the] part of [the] insurer is
any frivolous or unfounded refusal to pay
proceeds of a policy; it is not necessary that
such refusal be fraudulent. For purposes of
an action against an insurer for failure to
pay a claim such conduct inports a di shonest
purpose and neans a breach of a known duty
(i.e., good faith and fair dealing), through
sonme notive of self-interest or ill will; nere
negl i gence or bad judgnent is not bad faith.

Terl etsky v. Prudential Property & Casualty Ins. Co., 649 A 2d 680,

688 (Pa. Super. 1994), citing Black's Law Dictionary 139 (6th ed.
1990) (enphasis added). To recover on a bad faith claim a
plaintiff nust prove by clear and convi ncing evidence that (1) the
i nsurance conpany did not have a reasonable basis for denying
benefits under the policy; and (2) that the i nsurance conpany knew
or recklessly disregarded its lack of a reasonable basis for
refusing paynent. 1d. (citations omtted).

CIC asserts that the evidence presented at trial is
insufficient as a matter of lawto support a finding that it acted
in bad faith when processing Leab's claim Inthe alternative, CIC
seeks a new trial on the ground that the jury's finding of bad
faith was against the weight of the evidence. |In essence, Leab
responds that CIC s insistence on a release before paying the
$35, 000, its decision to seek arbitration to resolve the U Mcl ai m
and its delay in turning over requested policy information are all
sufficient grounds to support the jury's finding that CICacted in
bad faith. As will be discussed in detail below, the court finds
that CIC did not act in bad faith by requiring a release and

pursuing arbitration.
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1. Requi ri ng A Rel ease

Cl C argues that since the anount of insurance benefits
that Leab was entitled to was the subject of a dispute, it was
reasonable for CICto ask for a release to resolve the UMclaim
Leab contends there was no dispute and that as a m ni num ClI C owed
$35, 000 whi ch was an agreed figure of the parties onthe U Mclaim
Thus, Leab argues, CIC should have paid this anount w thout
requiring a release for a potentially higher UM claim of
$1, 000, 000. Leab also clainms that this court has already rul ed
that it is a jury question as to whether it was reasonable to
require a release and that the jury has spoken. The court wl|
address Leab's second argunent first.

It is clear that the jury has not specifically spoken on

t he question of whether CIC s insistence on a rel ease constitutes
bad faith. Rather, the witten jury interrogatories asked, inter
alia, "Did the Ci ncinnati I|nsurance Conpany act in bad faith?"
Jury Interrog. No. 1. The jury answered "Yes" to this question,
but was not asked to give the basis for its decision. Thus, Leab's
claimthat the jury has al ready spoken on the "rel ease i ssue" nust
be rejected.

Leab al so asserts that this court need not reconsi der the
rel ease issue since it previously denied CIC s notion for summary
judgnent as well as CIC s notion for judgnent as a matter of |aw
made at the close of Leab's case in chief and renewed before the
case was submtted to the jury. This argunent is unpersuasive and

plaintiff cites no authority to support it.

14



Judge Gawt hrop' s deci si on denying CI C s summary j udgnent
notion stated that it was a jury question as to whether CIC acted

in bad faith by withhol di ng undi sputed benefits froman insured in

order toelicit arelease. Judge Gaw hrop's deci sion did not have
the benefit of the testinony presented at trial, in which it was
made clear that there was a dispute over the amount CI C owed.
Accepting Leab's sweepi ng argunent that Judge Gawt hrop' s deci si on
forecloses this court's consideration of this issue at the post-
trial stage woul d nean that judgnent as a matter of |aw coul d never
be granted to a party whose notion for sunmary judgnment was deni ed,
assumng that the two notions relied on simlar grounds. In
effect, Leab is arguing that since defendant's notion for summary
j udgnent was deni ed, the i ssues of fact are necessarily decided in
her favor. This is not the | aw.

This court's denial of CIC s notion for judgnent as a
matter of | aw nmade at the close of Leab's case in chief and before
the case was submtted to the jury also does not foreclose the
court's consideration of this issue at the post-trial stage. Wen
the court denied CIC s notion at the close of Leab's case, it did
not have the benefit of CIC s testinony concerning the reasonabl e
and customary use of rel eases. Furthernore, "[i]f, for any reason,
the court does not grant a notion for judgnent as a matter of |aw
made at the close of all the evidence, the court is considered to
have submtted the action to the jury subject to the court's |ater

deciding the legal questions raised by the notion." Fed. R

Cv. P. 50(b) (enphasis added). Thus, the Federal Rules of Civil
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Procedure have specifically spoken on the issue that the court
faces inthe instant action, i.e., acourt's denial of a notion for
judgnent as a matter of |aw nade at the close of all the evidence
does not foreclose it fromconsidering the i ssue at the post-trial
st age. Consequently, it is this court's duty to see if the
evidence is sufficient to support the jury's bad faith finding.
The key issue to be determned is whether there was a
di spute between the parties as to the anount owed to Leab under the
U Mclaim Leab clainms that at a m ni num she was owed $35, 000 and
she should have been paid this anmount w thout having to sign a

release.® CIC argues that it was reasonable and customary to

8 Leab relies on Klinger v. State Farm Mutual Auto. Ins. Co.

895 F. Supp. 709 (MD. Pa. 1995) and O angeburg Sausage Co. V.
Cncinnati Ins. Co., 450 S.E.2d 66 (Ct. App. S.C. 1995) to
support her claimthat failure to pay an undi sputed anount of a
claim(in her case, $35,000) constitutes bad faith. However,
nei t her Klinger nor Orangeburg can be read to support such a per
se rule and are factually distinguishable fromthe present
action. Klinger held, in ruling on cross-notions for summary
judgnent, that it was for a jury to decide if an insurance
conpany's failure to make an offer of settlenent prior to
arbitration was bad faith. Klinger, 895 F. Supp. at 715. 1In the
instant action, CIC s offer of settlenment (paynent of $35,000 in
exchange for a release) was on the table |Iong before arbitration
was even proposed. |In O angeburg, the court upheld the punitive
damages award based on nunerous actions by the defendant,
including the fact that the defendant del ayed, w thout

expl anation, in paying an undi sputed anount even though the

def endant had set aside reserves for nearly seven tines as mnuch.
O angeburg, 450 S.E.2d at 70, 72. By contrast, ClC always
claimed the Iimt on the U M policy was $35, 000, did not set

asi de reserves in excess of $35,000, and nade its position quite
clear to Leab--a rel ease nust be signed in order for paynent to
be made. Furthernore, this case does not have el enments of fraud
and deceit as in the above cases.

On appeal of Klinger v. State Farm Mutual Auto. Ins. Co.,
No. 96-1702, 1997 WL 307778 (3d G r. June 10, 1997), the court
(continued...)
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require arel ease given the fact that Leab had nmade a formal denmand
for $1, 000,000 under the U Mpolicy, a demand nade i n August 1993
and whi ch had never been formally wi thdrawn until February 1996.°
See Pl. Exh. 15, 46; Def. Exh. 1(D). CIC has consistently taken
the position that the UMIinmt was $35,000. Thus, there was a
di spute over the anount owed under the policy and Cl C had the ri ght
totry toresolve the dispute. Such action is not bad faith del ay.
|f so, all cases could be charged with nutual bad faith.

When there is a dispute as to the noney owed, it is
reasonabl e, customary, and prudent for an i nsurer of anyone to get

a release as part of the settlement of the disputed claim?® See

8(...continued)

listed the various delays which it felt justified the punitive
damage award. CIC s conduct in the instant action is far |ess
bl amewort hy than State Farmis conduct in Klinger. Unlike State
Farms attorney, CIC s defense counsel pronptly advised Cl C of
Ms. Leab's demands for paynent of the UMclaim As discussed
previously, CIC, unlike State Farm nade a reasonable settl enent
of fer (paynment of $35,000 in exchange for a release). Moreover
CIC s decision to seek arbitration reflected its intention to
resolve the disputed claimonce and for all rather than let the
claimdrag on indefinitely. Thus, a punitive damges award

agai nst CIC of the magnitude upheld in Klinger would be

unj ustified.

° Even after taking the depositions that were intended to
resol ve the question of whether CI C owed $35, 000 or $1, 000, 000,
it still was not clear to Leab's counsel that the limt on the
policy was $35,000. See Trial Tr. 10/24/96 at 112, 121-122, 124.
% Leab clainms that "evidence of custom and practice may not
prevail over the unanbi guous | anguage of a contract.” Pl.'s
Post-Trial Mdtion at 23, citing Weston Services, Inc. V.
Hal i burton NUS Envtl. Corp., 839 F. Supp. 1144, 1148 (E.D. Pa.
1993). As such, Leab argues, CIC could not in good faith
require a rel ease because it was not specifically provided for in
the insurance policy. Leab's argunent m sses the point. Wether
or not CIC could ask for a release is not contingent upon the
(continued...)
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Trial Tr. 10/24/96 at 146-149 (testinony of CIC s expert, Jeffrey
Rettig, Esquire). Moreover, even Attorney Roda's testinmony!
supports CIC s position of seeking a release when settling a
di sputed claim

Q I n those cases that have been resol ved before there
is arbitration, have they been resolved with the
execution of rel eases?

A [Roda]: In many cases, yes; in some cases, no.

Q What are those cases that you can recall where they
haven't been resolved with rel eases?

A Paynment of limts, | have said to the counsel for
t he i nsurance conpany that while |I know their knee
jerk reaction is to say, pay limts, give a rel ease
for anything, that the rel ease i s unnecessary where
the conpany is paying the undisputed portion of
what it owes because what would be released?
Nobody cl ainms there is anything higher.

Q And that's right, there is no gquestion in those
cases, there was no issue about the limts?

A That's right.

(... continued)

| anguage of the insurance policy. Rather, the request for a

rel ease was made in order to settle a disputed claim As CIC s
expert, Jeffrey Rettig, Esquire, testified, it is reasonable and
customary for a release to be used in this situation

1 The presence of Attorney Roda as a witness was the result of
pre-trial discussions at which both attorneys advised that they
had several trial matters to discuss. Attorney Roda requested
that no nention be nade of Ms. Leab's new marital status.
Attorney Shi pman agreed. Attorney Shipman stated that he
intended to call Attorney Roda as a witness. Attorney Roda

obj ected because it woul d be inconveni ent and expensive to bring
another attorney into the case. The Court asked both attorneys
if it wwuld satisfy the lawif the Court would explain to the
jury the different posture of Attorney Roda, the wtness, and M.
Roda, the attorney. The attorneys were satisfied with that

expl anation. Wen Attorney Roda was called as a wtness, the
jury was advised of the agreenent and the explanation. Ms.
Leab's marital status was never nentioned, as agreed.
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Trial Tr. 10/24/96 at 101-102 (enphasis added). Attorney Roda's
testinony denying the use of releases in settling clains is sinply
not credi ble. As discussed above, in the instant action, there was
a di spute over whether the UMIimts were $35,000 or $1, 000, 000.

It was an issue which both parties had to pursue and settle.

Leab also clains that CIC should have paid the $35, 000
Wi thout requiring a rel ease because the paynment would not have
prejudiced CIC had Leab later nade a claimfor $1,000,000. Nor
would a release prejudice the plaintiff since she never, at any
time, had a legitinmate clai mover the $35,000 that was offered. To
the contrary, CIC certainly woul d have been prejudi ced because it
woul d have had an unresol ved coverage claimon its books that it

mi ght soneday have to defend agai nst.*?

Signing a rel ease was the
only nmeans by which to put an end to the U M coverage dispute.
Wt hout such a release, the dispute could have dragged on even
|l onger, with no finality in sight for either party. Leab was not
coerced into signing the rel ease. She was represented by able
counsel ; and, had she felt she was entitled to $1, 000, 000 under the
policy, she could have refused to rel ease her U Mcl ai mand pur sued

arbitration, as was required by the i nsurance policy in cases where

there is a dispute over the anmount owed.

2 The bad faith statute does not require an insurer to disregard
its own interests when processing an insurance claim  See
generally, Jung v. Nationwide Mitual Fire Ins. Co., 949 F. Supp
353 (E.D. Pa. 1997) (summary judgnment granted in favor of insurer
in bad faith action when insurer had reasonable basis to deny

insured's clainm.
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As di scussed above, to succeed on a bad faith clai mLeab

needed to prove by clear and convincing evidence® that Cl Cdid not

have a reasonabl e basis for insisting on a rel ease before paying
out noney, and that Cl C knew or reckl essly disregarded its | ack of
a reasonabl e basis. Gven this high burden for Leab to neet, the
fact that there was a dispute over the anount owed, and given the
testinony concerning the reasonabl eness of using a release when
settling a disputed claim CIC did not act in bad faith by
requiring arelease. Furthernore, Leab's insistence on not signing
a release unduly prolonged the settlement which plaintiff

eventual |y signed. ™

13 O ear and convincing evidence has been defined as foll ows:

"[ The witnesses'] testinony [nust be] so
clear, direct, weighty, and convincing as to
enable the jury to cone to a clear
conviction, w thout hesitancy, of the truth
of the precise facts in issue . "

In re Estate of Fickert, 337 A 2d 592, 594 (1975) (quoting La
Rocca Trust, 192 A 2d 409, 413 (1963).

14

Attorney Bright was retained on or about March 19, 1993. In
July, 1994, CIC attenpted to settle but was advised the plaintiff
needed nore tine. Finally, not having heard of settlenent from
the plaintiff, CIC, on or about August or Septenber, 1994,
offered to settle the claimfor $35,000 upon the signing of the
release. This offer was rejected because the plaintiff w shed to
conduct additional discovery and did not wsh to sign a rel ease.
CIC did not act in bad faith in requesting a release. Finally,
after court action by the defendant seeking arbitration,

plaintiff did sign the release and received the $35, 000 whi ch was
the limts under the policy. Watever delay that was caused by
plaintiff needing to satisfy herself that the rel ease was
required and that a court proceedi ng was necessary to acconplish
that fact should not be attributable to CIC since its position on
settl ement had remai ned the sane.

(continued...)
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2. Seeking Arbitration

Leab contends that CIC s decision to seek arbitration
rather than pay the $35,000 that was owed to her was additiona
evi dence of bad faith. CICclains that under the policy, it had a
right to pursue arbitrationtoresolvethelimts of the U Mclaim
The arbitration provision in the insurance policy provided, inter

alia, that if CICand the insured "do not agree as to t he anount of

(... continued)

Included in plaintiff's argunent about the rel ease was the
fact that it included releasing any claimon the demand for
$1,000,000. By this tinme, plaintiff had exhausted every avenue
of discovery that could be found and found no evidence that a
$1, 000, 000 coverage was included in the policy and she nmade no
claimon that anount.

Therefore, because the rel ease was signed and proper,
because no claimcould be nmade for $1, 000,000 coverage and,
furthernore, because plaintiff presented no legitinmate claimon
t he $1, 000, 000 coverage because she had none, the plaintiff had
i ncurred extensive discovery, disputes and delays with no
results. She received what had been prom sed to her and
defendant litigating those issues was pursuing a proper issue
which it won; it was not acting inproperly, maliciously or with
fraud and w thout conscience.

The next question in parsing this litigation is whether the
defendant, in pursuing what it had a right to do, prolonged the
di spute enough to be charged with acts of bad faith. Ws CC
negligent? WAs there fraud? WAs there bad faith? CC admts it
was negligent. The negligence that is admtted refers to its
poor response to sone very sinple requests regarding the terns of
t he policy which covered this situation. It is true that the
home office had to contact an insurance agent and the agent had
to contact the insurance agency that issued the policy and that
the insured had several corporate names and the nanes represented
t he sanme busi ness. Neverthel ess, even conceding with the utnost
generosity that the handlers of this claimmy have botched up
its adm nistration nore than was necessary for an unconplicated
claim we nust conclude that good faith support was not given to
alegitimate claim See infra.
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damages, either party may nake a witten demand for arbitration.”
Pl . Exh. 23.

As di scussed i n the previous section, Leab nade awitten
demand for $1, 000, 000 while ClCtook the position that only $35, 000
was owed. To be sure, Leab certainly had a right to pursue the
claimfor $1,000,000, if she had such a claim but her course to
prove a claimconpletely failed. Her decision to sign the rel ease
proved she did not have a basis for a $1,000,000 claim On the
ot her hand, it was reasonable for CICto take the position that it
only owed $35,000 since the initial election of lower linmts form
t hat had been produced was dated Septenber 13, 1991, which was a
year and a half before M. Leab's death. Since the positions taken
by both parties were reasonable, and given that the parties'
negotiations as well as Leab's York County |lawsuit attenpting to
resolve the question of UMIimts had not settled the issue,
either party had a right to pursue arbitration to resolve the
di sputed claim

I n addi ti on, on February 21, 1996, York County Judge John
Unhler held a hearing on CIC s petition requesting Leab to appoi nt
an arbitrator pursuant to the requirenents of the insurance policy.
At that hearing, Judge Uhler ruled in favor of CIC. Judge Uhler's
ruling provides further support for the court's conclusion that
ClC s decision to seek arbitration was not made in bad faith. See

Leo v. State Farm Mutual Auto. Ins. Co., 939 F. Supp. 1186, 1191

(E.D. Pa. 1996) (no bad faith if defendant nakes reasonabl e request

of plaintiff that was proper under terns of insurance policy);
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Kauffman v. Aetna Casualty & Surety Co., 794 F. Supp. 137, 141

(E.D. Pa. 1992) (since arbitrators awarded plaintiffs |ess than
plaintiffs asked for, no reasonabl e factfinder coul d concl ude t hat
def endant acted in bad faith in seeking arbitration).
Consequently, the court finds that the evidence was legally
insufficient for ajury to find, by clear and convinci ng evi dence,

that ClCacted in bad faith in seeking arbitration to determni ne the

limts of the UMclaim Having concluded that Leab was unable to
prove her claimfor $1,000,000 and that the rel ease i ssue was won
by the defendant, we now face the damages which Leab did suffer

during the exercises in reaching the above results.

3. Delay in Turning Over Requested Docunents

The nost troubling aspects of CIC s conduct in this case
are its repeated delays in turning over docunents that were
requested by Leab, and that CIC was only able to provide feeble
expl anations for why three different election of lower-limt forns
were produced -- two with different dates, and one that was
conpl etely bl ank.

CICs failure to respond to Leab's correspondence began
with Attorney Bright's letter to M. Herb dated May 19, 1993, in
whi ch Attorney Bright requested a copy of the signed election form
in which ECD agreed to take lower UMIimts. No response was
forthcomng from CIC, despite repeated requests from Attorney

Bright, wuntil August 31, 1993, nore than three nonths |ater
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Moreover, CIC did not send this election formto Leab until after
Attorney Bright made a formal demand for $1, 000, 000

Wi le Attorney Bright requested a certified copy of the
i nsurance policy on Septenber 20, 1993, it took CICuntil Mrch 4,
1994 to produce a copy. M. Skidnore, defendant's regional
casualty clains supervisor who was responsi ble for obtaining the
certified copy, attributed the delay due to the file being out for
a "variety of reasons.” Trial Tr. 10/22/96 at 120. M. Skidnore
tried to locate the file during this tinme period, id. at 121, and
claimed he was "trying toget it." [d. at 122. That M. Skidnore
was supposedly unable to obtain a sinple certified copy of an
i nsurance policy for over five nonths despite the fact that he was
"trying to get it" defies logic and common sense. The jury's
verdi ct suggests that it did not accept M. Skidnore's expl anation

and the court finds noreasontoruletothe contrary. See Pol sell

v. Nationwi de Mutual Fire Ins. Co., 23 F.3d 747, 752 (3d G r. 1994)

(del ay in respondi ng to conmuni cations is one factor to consider to

determne if defendant acted in bad faith).

Furthernore, as discussed in Section Il, supra, the
signature line of the election of lower limts form on the

certified copy of the insurance policy was bl ank. The blank form
undoubtedly raised a question in Leab's mnd as to the actual
limts of the policy for the UMclaim As a result, plaintiff
filed a Wit of Sumons in York County against ClIC seeking
di scovery on whether a proper election of lower limts had been

executed. The York County proceeding was the source of further
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delay in the settlenent of the U Mcl ai mbecause of the difficulty
the parties had in scheduling depositions.® Prior to the
conpl etion of the depositions, a third election of lower limts
form this one dated January 1991, was found and produced to Leab.
Again, CIC was not able to offer a solid explanation as to why it
took over two years after M. Leab's death to uncover this form
Notwi t hstanding the delay, the fact remains, and it was never
proven otherw se, that the defendant's standing offer to pay
$35, 000 i n exchange for a rel ease had been rejected by Leab until
the result of CIC s York County action persuaded her to sign the
rel ease as originally offered.

CICs tardiness in responding to Leab's requests
contributed in part to the | engthy period of time between the date
of the first demand and the final paynent of the $35,000. Wile
CIC admts that there "was a delay in producing certain requested
docunents and there were copying errors in sonme of the docunents
produced" it characterizes this conduct as negligent, which is
legally insufficient to support a bad faith finding. Def. Br. in
Supp. of Post-Trial Mts. at 17. Taken together, however, these
instances of delay on CIC s part and its inability to explain why
three different election fornms were produced provide sufficient
evidence for ajury to conclude that ClIC s conduct constituted bad
faith rather than negligent behavior. As such, CICs Mtion for

Judgnent as a Matter of Law is deni ed.

> The delay in scheduling the depositions, however, cannot be

attributed to any bad faith on CIC s part.
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B. UNAVAI LABI LI TY OF DEFENSE W TNESS

CIC argues that a new trial is required because a key
wWitness in this case, Stephen Herb, was unavailable to testify at
trial because of docunented illness. Therefore, CICclains, its
ability to present a defense was severely prejudiced.

During the pre-trial conference, CIC s counsel, F. Lee
Shi pman, Esquire, requested a continuance of the trial because M.
Herb, CICs field clains representati ve who was responsible for
i nvestigating Leab's insurance claim would be nedically unable to

testify at trial.

In support of its request for a continuance,
ClIC argued that M. Herb was CIC s representative nost famliar
with the investigation of Leab's claim Furthernore, although M.
Her b had been deposed tw ce, these depositions were for plaintiff's
di scovery purposes only, and therefore, CIC did not question M.
Her b about the events at issue in this case. |n opposition to a
conti nuance, Attorney Roda clained that M. Herb was just a | ow
| evel clains adjuster who did not nmake any of the decisions that

formed the basis of the bad faith claim M. Herb's actions,

Attorney Roda argued, were not in dispute and could be

% Just a few days before the pre-trial conference, Attorney

Shi pman becane aware that M. Herb was on a nedi cal | eave of
absence and not participating in cases for CIC. Subsequently,
Att or neys Shi pman and Roda spoke by tel ephone to M. Herb's
doctor, Dr. Theresa Burick, to see if M. Herb would be able to
testify or sit for a pretrial deposition. Dr. Burick told
counsel for both parties that M. Herb had severe hypertension
and was suffering fromdepression. Apparently, Dr. Burick found
that M. Herb was unable to testify. CIC asked for a continuance
of the trial until M. Herb was available to testify, but the
court denied this request.
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reconstructed based on the docunents to be introduced at trial.
Prior to trial, this court denied CIC s notion for a continuance
relying on Attorney Roda' s expl anati on.

The evi dence presented at trial, however, has convi nced
this court that CIC suffered severe prejudice by not being able to
rely on M. Herb's testinony in refuting Leab's allegations. M.
Herb was t he person who initially corresponded with Attorney Bright
in attenpting to process Leab's clai mand who requested Cl C s hone
office to send information to Leab's counsel. For instance,
Attorney Bright wote letters to M. Herb on May 19, June 9, and
July 15, 1993 seeking copies of the signed election formin which
Edwar d Leab' s enpl oyer agreed to take the | ower i nsurance limts of
$35,000 for U M coverage. These letters were not answered in a
tinmely fashion. To take another exanple, Attorney Bright wote to
M. Herb on Septenber 20, 1993, requesting a certified copy of the
i nsurance policy. M. Herb, along wth M. Skidnore, was
intimately involved in the processing of Leab's request for a
certified copy of the policy. Wile Leab clains that M. Skidnore
was the person who undertook to obtain the certified copy, M.
Skidnore relied on M. Herb to hel p hi mneet Leab's request. See,
e.qg., Trial Tr. 10/22/96 at 117-20 (M. Skidnore asks M. Herb to
consult with legal counsel to determne if certified copy of
i nsurance policy could be sent to Leab). The certified copy was
not sent to Leab's representative until March 1994.

These delays by CIC in sending the enployer's signed

election form and the certified copy of the insurance policy
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undoubtedly influenced the jury's finding of bad faith and its
puni tive danages award. At trial, CICdid not have the benefit of
M. Herb's explanation as to why there was a delay in these
i nstances of alleged bad faith conduct. See id. at 118 (M. Herb
was responsi bl e for respondi ng to Attorney Bright and i nform ng hi m
of reason for delay in sending certified copy of policy) and 87-88
(M. Skidnore asked about letters fromAttorney Bright to M. Herb
seeking signed election forns). Furthernore, Leab's bad faith
al l egations also enconpassed the fact that CIC produced three
different election of lower Iimts forns in this case. M. Herb
woul d have been one of the people to explain how this could have
occurred. Consequently, CIC did not have the opportunity to
provide a full defense to Leab's allegations. As such, the court's
deni al of a continuance was i nconsi stent with substantial justice.

Al t hough Attorney Roda asserts that all of M. Herb's

rel evant actions were docunented in exhibits that were i ntroduced

" Federal Rule of CGvil Procedure 61 provides, in pertinent part
(enmphasi s added):

No error in either the adm ssion or the

excl usi on of evidence and no error or defect
in any ruling or order or in anything done or
omtted by the court or by any of the parties
is ground for granting a new tri al .

unl ess refusal to take such action appears to
t he court inconsistent with substanti al

justice.

Al lowi ng the verdict to stand without giving CIC the benefit of
M. Herb's testinony would be inconsistent with substanti al
justice. See also Morgan v. Bucks Associates, 428 F. Supp. 546,
548 (E.D. Pa. 1977) ("The jury's verdict may be vitiated only if
mani fest injustice wll result if it were allowed to stand.").
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at trial, M. Herb was the person in the best position to tell the
jury why he took particular actions (or inactions) at different
times. Furthernore, M. Herb's absence at trial prevented ClCfrom
presenting Herb's recollection of any verbal communications that
t ook pl ace between himand agents for Leab and of any actions M.
Herb took that might not have been docunented in the case file.'®
See Trial Tr. 10/22/96 at 100 (letter reflects oral discussions
between M. Herb and Attorney Bright concerning production of
signed election form. In short, the jury heard all of the
evi dence concerning the mstakes and delays on CICs part in
processing Leab's claim without having the benefit of a full
expl anation by M. Herb of the reasons for these problens. *°
"Atrial judge has discretion to order a newtrial when

he is convinced that the judicial process has resulted in the

wor ki ng of an injustice upon any of the parties." Tann v. Service

Distributors, Inc., 56 F.R D. 593, 599 (E.D. Pa. 1972). See also

Spence v. Bd. of Educ. of Christina Sch. Dist., 806 F.2d 1198, 1205

n.4 (3d Gr. 1986) (H gginbotham J., <concurring), quoting

8 M. Skidmore testified that in his experience, "there are
many tinmes conversations and different things that go on that
aren't always docunented in the file.” Trial Tr. 10/22/96 at
121.
Y I'n other words, a newtrial is necessary because the tri al
that was held "may have resulted in the jury receiving a
distorted, incorrect, or an inconplete view of the operative
facts . . . . Under these conditions there is no usurpation by
the court of the prine function of the jury as the trier of the
facts and the trial judge necessarily nust be all owed w de
discretion in granting or refusing a newtrial.” Lind v.
Schenl ey Industries Inc., 278 F.2d 79, 90 (3d Cr. 1960).
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Schreffler v. Bd. of Educ. of Delmar Sch. Dist., 506 F. Supp. 1300,
1306 (D. Del. 1981) ("[A] notion for a new trial may be granted
even though there may be substantial evidence to support the
verdict if the Court determnes that this action is necessary to
prevent a mscarriage of justice."). 1In the instant action, M.
Herb's testinony woul d have conpri sed an essenti al el enent of CIC s
defense. As the trial progressed, it becane i ncreasingly apparent
that M. Herb's presence at trial was necessary to provide a full
expl anation of CIC s response to Leab's claim since CIC, as a
corporation, could not speak for itself. Counsel for CICtinely
requested a continuance after learning of M. Herb's nedica

condi tion, and there has been no allegation that the request for a
conti nuance was made in bad faith. In addition, Leab did not nake
any assertion that a conti nuance woul d have been undul y prej udi ci al

to her. @Gven these circunstances, the court grants a newtria

based upon the unavailability of M. Herb. See Gaspar v. Kassm

493 F.2d 964, 969 (3d G r. 1974) (abuse of discretion for tria
court to deny notion for continuance despite defendant's absence
due to illness where defendant's testinony was necessary for
defense of case, granting of continuance would not have unduly
prejudi ced other parties, and request for continuance was not
noti vated by procrastination, bad planning or bad faith by defense

counsel ).

C. PUN TI VE DAVAGES

1. Sufficiency of Evidence
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CIC argues that the evidence presented at trial was
legally insufficient to support an award of punitive damages. In
the alternative, CIC contends it is entitled to a newtrial since
the award was against the weight of the evidence. "Since the
standard for granting a newtrial is 'lower' than that for entering
judgnent as a matter of law, it is clear that if anewtrial is not
warranted, the entry of judgnent as a matter of |aw would be
I mproper. For this reason, the <court wll analyze the
[ def endant' s] argunents under the newtrial standard.” Markovich

v. Bell Helicopter Textron, Inc., 805 F. Supp. 1231, 1235 (E. D. Pa.

1992), aff'd, 977 F.2d 568 (3d Cr. 1992).
The pur pose of punitive damages i s to puni sh a def endant
for outrageous conduct and to deter it from such conduct in the

future. Tunis Bros. Co. Inc. v. Ford Motor Co., 952 F.2d 715, 740

(3d Gr. 1992). Pennsylvania has adopted section 908(2) of the
Second Restatenent of Torts, which details when punitive damages
may be awar ded:

Punitive damages may only be awarded for
conduct that is outrageous, because of the
defendant's evil nmotive or his reckless
indifference to the rights of others. I n
assessing punitive damages, the trier of fact
can properly consider the character of the
defendant's act, the nature and extent of the
harmto plaintiff that the defendant caused or
intended to cause and the wealth of the
def endant .

ld., citing Restatenent (Second) of Torts, § 908(2).

As di scussed previously in this opinion, ClCdid not act

in bad faith by requiring a release fromLeab as part of the UM
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settl enent and seeking arbitrati on when the parties were not able
to resolve the dispute over the UMIimts. As such, there is no
basis for an award of punitive damages on these grounds.

On the other hand, during the processing of the
plaintiff's U Mcl ai mregardi ng t he $1, 000, 000 policy and t he i ssue
of the release, which issues were resol ved agai nst the plaintiff,
there were delays that plaintiff says were made in bad faith and
t hat t he def endant acknow edges were negligent but not prejudicial
to the plaintiff and did not cause her any damages. CIC s del ays
inresponding to Leab' s correspondence and its production of three
different el ection forns, w thout adequat e expl anati on, constitute
the type of conduct that an award of punitive danages is designed
to punish and deter. Consequently, the court rejects CIC s
contention that the jury's decision awardi ng punitive damges was

agai nst the wei ght of the evidence.

2. Constitutionality of Punitive Danmages Award

Alternatively, CIC contends a new trial is required
because the magnitude of the jury's punitive damages verdict, $5.5
mllion, is grossly excessive and therefore unconstitutional. Leab
counters that there was nore than enough evidence of CCs
reprehensi ble conduct to find that the verdict was not grossly
excessi ve.

Wi | e puni tive damages nmay be i nposed to puni sh w ongf ul
conduct and deter its repetition, the anount awarded cannot be so

grossly excessive so as to violate due process. BMAV of North
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Anerica, Inc. v. Gore, 116 S. C. 1589, 1595 (1996). The Suprene
Court held that an award of punitive danages enters into the zone
of arbitrariness that violates the due process clause only when
that award can be fairly categorized as grossly excessive in
relation to the interests charged.

The Suprenme Court then set out the followng three
gui deposts by which a reviewi ng court could determ ne whet her the

damage award is constitutionally excessive:

1. The degree of reprehensibility of defendant's
conduct ;
2. The ratio between the plaintiff's award of

conpensatory damages (representing the actual or
potential harmsuffered by plaintiff) and the anount of
puni tive danmages; and,

3. The di fference bet ween t he puni tive damages and
the award of civil or crimnal sanctions that could be

i nposed for conparable m sconduct. 1d. at 1598-99.

a. Deqree of Reprehensibility

In assessing CICs conduct, the delays caused by
def endant' s conduct were all part of the procedure which eventually
resulted in a solution in favor of the defendant, but which
prolonged the litigation for both sides. Added to this is the
conduct of the plaintiff in pursuing both the rel ease cl ains and
t he anobunt of coverage in the policy. Both issues were resolved in

favor of the defendant. They were not the result of a conprom se
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settlenent. Both parties had aright to pursue the di sputed clains
in which the plaintiff did not succeed and in which the def endant
was successful and not reprehensible.

" Per haps t he nost I nport ant i ndi cium of t he

reasonabl eness of a punitive damages award is the degree of

reprehensibility of the defendant's conduct.” [d. at 1599. In
other words, "punitive danages nmay not be 'grossly out of
proportion to the severity of the offense.'" 1d., quoting TXO

Production Corp. v. Alliance Resources Corp., 509 U S. 443, 453,

482 (1993). \When assessing the reprehensibility of a defendant's
conduct, aggravating factors i nclude whether the def endant engaged
inviolence or the threat of violence, trickery and deceit, nalice,
affirmati ve m sconduct, or repeatedly engaged i n prohi bited conduct
whil e know ng or suspecting it was unlawful. BMAN 116 S. C. at
1599- 1600.

In the instant action, there was no evi dence that agents
of CIC acted violently or threatened violence, were deceitful, or
engaged in affirmati ve m sconduct. Any harminflicted on Leab in
this case was purely economc in nature. The BMWVN Court did note
that "infliction of economc injury, especially when done
intentionally through affirmative acts of m sconduct, or when the
target is financially vulnerable, can warrant a substanti al
penalty." 1d. at 1599 (internal citations omtted). Attorney Roda
argues that it was obvious Leab was financially vul nerable, given
that she was a young widow with two small children, but there was

no evidence to support this allegation. Wile it is likely that
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the jury's punitive damages award was influenced in great part by
the picture of a young widow fighting a |arge insurance conpany,
the court's duty is to ensure that the parties receive a fair
di sposition of their case based on the evidence presented. Inthis
case, there was no evidence presented that Leab was financially
vul nerabl e. The only "evi dence" that was presented was plaintiff's
counsel 's argunent regardi ng Leab. There was no indication or
testinony of her financial condition. Plaintiff's counsel,
addressing a jury of seven wonen and one nman, presented the

° Even

argunment of the wi dow versus the carel ess i nsurance conpany. 2
wi th cautionary instruction, it is not difficult to understand the
inclination to favor a woman who | ost her husband versus a rich
i nsurance conpany. She was represented by counsel wi thin two weeks
of the accident and has been duly represented throughout these
pr oceedi ngs.

Leab al so attenpts to portray ClC as a recidivist, since
it already has endured a significant punitive damages verdict in a

cl ai mwhere the i nsured al | eged breach of contract, negligence, and

bad faith failure to pay insurance benefits. See Orangeburg

Sausage Co. v. Cincinnati Ins. Co., 450 S.E. 2d 66, 68 (Ct. App.

S. C. 1994) (upholding $1, 630,000 punitive damages verdi ct agai nst
C ncinnati | nsurance Conpany). Upon a close exam nation of

Orangeburg, the court finds that there are significant differences

20

Furthernore, the $35,000 figure, although disputed, renained
consi stent and was the anount offered initially. After many
del ays, the plaintiff finally accepted this anount.
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bet ween O angeburg and the instant action which constrain this

court from concluding that C C engaged in repeated instances of

m sconduct which it knewto be unlawful. Anong other differences,

in Oangeburg, there were clains of fraud, malice, dishonesty and
substantial bad faith.

By contrast, in the instant action, Cl Chas consistently
taken the position, both internally and in its discussions with
Leab, that only $35, 000 was owed under the U Mpolicy. Since CIC
took a consistent position throughout this case, CC cannot be
found to have nade fal se representations toits insured, as was the

case in Orangeburg.®

CIC s delays inresponding to Leab's legitimate requests
for informati on have been extensively detailed in this opinion
These actions, while worthy of sanction, are not sufficiently
reprehensible to warrant inposition of a $5.5 nmillion punitive

damages awar d

b. Rati o Between Plaintiff's Conpensatory Danmages
and the Anpbunt of Punitive Damages

"The second and perhaps nbst commonly cited indicium of
an unreasonabl e or excessive punitive danages award isitsratioto

the actual harminflicted on the plaintiff.” BMWN 116 S. C. at

2L \While Leab asserts that both cases involve the defendant's

attenpt to |l everage the settlenent of a disputed claimby

wi t hhol di ng an undi sputed anmount, this court has already

di scussed why it was not bad faith for CIC to request a rel ease
i n exchange for paynent and the reasonabl eness of pursuing
arbitration once CIC and Leab could not resolve their dispute.
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1601 (citations omtted). The Suprene Court has rejected using a
sinple mathematical approach to determ ne whether a particular

puni tive damages award i s excessive. See Pacific Mut. Life lns. v.

Haslip, 499 U S. 1, 18 (1991) ("W need not, and i ndeed we cannot,
draw a mathematical bright |ine between the constitutionally

acceptable and the constitutionally unacceptable that would fit
every case. W can say, however, that [a] general concern[] of
reasonableness . . . properly enter[s] into the constitutiona
calculus.").

In BMN the ratio between the punitive and actual damages
was 500 to 1. BMAN 116 S. C. at 1602. The BMNCourt called this
rati o "breathtaking," especially when considering the fact that
there was no suggestion the plaintiff or others were threatened
with any additional harm due to defendant's conduct. Id. at
1602-03. BMW al so di scussed two other Suprenme Court cases that
addressed the issue of the potential excessiveness of a punitive

damages award. I n Haslip, supra, the Court "concluded that even

t hough a punitive damages award of 'nore than 4 ti nes t he anount of
conpensatory damages,' mght be 'close to the line," it did not
‘cross the line into the area of constitutional inpropriety.'"”

BMWV 116 S. C. at 1602, quoting Haslip, 499 U S. at 23-24. In

IXO supra, the Court upheld a ratio of 526 to 1 ($10 million

punitive damages to $19, 000 in actual damages). In uphol ding the
award, the TXO Court relied on the fact that had the defendant's

tortious plan succeeded, the conpensatory award woul d have been
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much hi gher so that the ratio would have been not nore than 10 to
1. BMW 116 S. C. at 1602.

The parties have subm tted vari ous mat hemati cal formul as
for determning the proper ratio which are unusual. Plaintiff
contends by rel easing the $1,000,000 claimwhen Leab signed the
rel ease, that amount should be included in determ ning the harm
inflicted on Leab resultinginaratioof 5.5to01 ($5.5nillionto
$1 mllion). The defendant takes the position that since no
conpensat ory danages were either sought or awarded in this case,
the ratio, no matter how calculated, is far in excess of the
constitutional limt. Attorney Roda further asserts that interest
i s due on the del ayed paynent of $35,000. There was no evi dence on
this issue. In addition, the delay was caused by the plaintiff.

Attorney Roda also clains attorney's fees and costs
shoul d be consi dered conpensat ory danages. Conpensat ory damages of

the type described are equitabl e renedies. Fahy v. Nationw de

Mutual Fire Ins. Co., 885 F. Supp. 678, 681 (MD. Pa. 1995).

There was no evidence that Leab sustained any financi al

injury due to the del ayed paynent or that Cl C s conduct woul d cause

2

her any harmin the future.® In addition, Leab voluntarily signed

22 BwWW did note that a | ow conpensatory damages award "nmay

properly support a higher ratio than high conpensatory damages
awards, if, for exanple, a particularly egregi ous act has
resulted in only a small anount of econom c danmages.” BMAN 116
S. CG. at 1602. Here, as discussed previously, CC did not act
in bad faith by seeking a release or pursuing arbitration. CCs
delay in responding to Leab's legitimate requests for
information, while troubling, does not anmpbunt to the type of
egregi ous behavior that would allow this court to justify the
(continued...)
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the rel ease for the U Mcl ai mupon the advi ce of counsel. Leab was
represent ed by counsel throughout these proceedi ngs, and coul d have
pursued this claimif she felt she had a legitinmate entitlenent to
$1, 000, 000 under the policy.

Thus, while the ratio between punitive and conpensatory
damages cannot be calculated with certainty in this case, it is
clear that theratiois far in excess of that seen in BMN TXO, and

Haslip, supra. While a sinple nmathemati cal fornula cannot be used

to determne whether a particular punitive damges award is
constitutionally permssible, BMN 116 S. C. at 1602, theratiois
nonet hel ess a hel pful gui depost i n determ ni ng whet her the punitive
damages award i s grossly excessive. Here, the rati o suggests that
the punitive damages award is grossly excessive and therefore is

unconsti tuti onal .

C. Sanctions for Conparable M sconduct

2(...continued)

affirmati on of the punitive damages award gi ven the exorbitant
ratio in this case.

23 Leab asserts that it would have cost her at |east $1,000 to
arbitrate her UMdispute, thus making it prohibitively expensive
to pursue this claim The court cannot accept Leab's contention
that she did not pursue the U Mclaimdue to the high cost of
arbitration when, just one year earlier, she sought to depose
four people--at a cost that was surely in excess of $1,000--in
connection with a potential $1,000,000 U Mclaim See Def. Exh
15. Furthernore, there is no evidence of the financial
arrangenents she made in pursuing her case. Attorney Roda has
submtted a fee of over $136,227 as well as costs of $18, 465
which clearly indicates a fee arrangenent that woul d have al |l owed
that case to be pursued if it had any nerit.
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"Conparing the punitive damages award and the civil or
crimnal penalties that coul d be i nposed for conparabl e m sconduct
provides a third indiciumof excessiveness."” 1d. at 1603. Inthis
case, there has been no contention that CI C s conduct woul d subj ect
it tocrimnal penalties. Inregards to potential civil penalties,
Leab lists several bad faith cases fromother states with |arge
puni tive damages awards as evi dence that Cl C had reasonabl e noti ce
that the wongfulness of its actions could lead to a significant

punitive danages award. Leab relies on Continental Trend

Resources, Inc. v. OXY USA, Inc., 101 F.3d 634 (10th Cr. 1996),

pet. for cert. filed, 65 U S.L.W 3675 (Mar. 31, 1997) to support

her use of other cases to help determne the sanctions for

conparabl e m sconduct. Continental Trend noted, however, that it

was appropriate to use punitive damages awards fromot her cases as
a nmeans to show that the defendant had reasonabl e notice because
t he def endant's "m sconduct invol ved a vi ol ati on of conmon | awtort
duties that do not |end thenselves to a conparison with statutory
penalties.” 1d. at 641.

In the instant action, the bad faith claim was nade
pursuant to a statute pronul gated by t he Pennsyl vani a | egi sl at ur e,
whi ch has al so passed ot her statutes providing civil penalties for
conparabl e m sconduct. Thus, this court should |look first to the
nature of these penalties as a gui depost to determ ne whether the

puni tive damages award in this case was grossly excessive. *

2 The punitive danages award in other bad faith cases can,

(continued...)
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The sanctions for conparable m sconduct can be found in
the Unfair Insurance Practices Act ("U PA"), 40 Pa. Cons. Stat.
88 1171.1 et seq., which prohibits unfair methods of conpetition

and unfair or deceptive acts or practices by the insurance

i ndustry. ld. § 1171.4. "*Unfair methods of conpetition' and
‘unfair or deceptive acts or practices' in the business of
i nsurance neans," inter alia, "[f]ailing to acknowl edge and act

pronptly upon witten or oral conmuni cations with respect to clains
ari sing under insurance policies,"” "if commtted or performed with
such frequency as to indicate a business practice.” Id.
§ 1171.5(a)(10)(i1). Each violation of this statute carries a
penalty of not nore than $5,000 if the person knew or reasonably
shoul d have known there was such a violation, 1d. § 1171.11(1),
and not nore than $1,000 if the person did not know nor reasonably
shoul d have known of such a violation. [d. § 1171.11(2).

The punitive damages award in this case dwarfs the
penalties available under the UPA * In fact, the difference
bet ween t he punitive damages award and the statutory penalty ($5.5
mllion to $5,000 for a knowing violation) is simlar to the
differential that was decl ared unconstitutional in BMV($2 mllion

to a statutory penalty of $2,000). See BMN 116 S. Ct. at 1603.

24(...continued)

however, be a useful guide in determ ning the anount of the
remttitur. See Section IV.C. 3., infra.

% |t nust be stressed that this court is not making a finding
that CIC violated the U PA. Reference to that statute in this
opinion is nade only as a basis to assess the penalties for
conpar abl e m sconduct .
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Therefore, the fact that the potential civil penalties are far
| oner than the anmobunt awarded in this case suggests, but does not
conpel, the conclusion that the punitive damges award i s grossly
excessi ve.

When the three guideposts are considered collectively,
the court finds that the punitive damages award is so grossly
excessive so as to render the award unconstitutional. In making
this determ nation, the court is persuaded by the exorbitant ratio
bet ween t he punitive danages award and the harminflicted on Leab,
as well as the gross disparity between the anount awarded and the
penal ties for conparabl e m sconduct. Consequently, the court nust
now determ ne the maxi mum constitutionally perm ssible punitive

damages award justified by the facts of this case. See Continental

Trend, 101 F. 3d at 643.

3. Rem ttitur

[Where the verdict is so |large as to shock
t he conscience of the court, the appropriate
action for the court is to order plaintiff to
remt the portion of the verdict in excess of
t he maxi mumanount supportabl e by t he evi dence
or, if the remttitur [is] refused, to submt
to a new trial

Dunn v. Hovic, 1 F.3d 1371, 1383 (3d GCr.) (en banc) (interna

guot ati on marks and citations omtted), cert. denied, 510 U.S. 1031

(1993).2% Thus, the court nust determ ne the maxi num anount t hat

26 gSee also Atlas Food Systenms v. Crane National Vendors, Inc. ,

99 F.3d 587, 595 (4th Gr. 1996) ("The court's review of the
(continued...)
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i s supported by the evi dence--an anount sufficient to nmeet punitive
damages' dual goal s of punishnent and deterrence.

In deciding the anobunt of the remttitur, a court may
consi der the nature of defendant's conduct, the extent of harmto
the plaintiff, the defendant's wealth, and the awards of punitive
damages in simlar cases. Dunn, 1 F.3d at 1391. In this case, the
nature of CIC s wongful conduct has already been discussed at
| ength--not responding to repeated requests for the election of
lower Iimts form and the unexplained delay in turning over a
certified copy of the insurance policy. It nust be noted, however,
that Leab did not suffer any docunented financial harmas a result
of these delays. Attorney Roda argues that the $5.5 mllion award
shoul d be uphel d because a | arge, wealthy insurance conpany |ike
ClCrequires asignificant nonetary sanction in order to punish and
deter it from future reprehensible conduct.? At trial, it was
established that CIC had a net worth of $1.2 billion in 1995, the
| atest year for which figures were available. Trial Tr. 10/23/96
at 95.

Contrary to Leab's assertions, the wealth of a defendant
is not, by itself, sufficient justification for the inposition of

a large punitive danages award. Pulla v. Anpbco QI Co., 72 F.3d

(... continued)

anount of a punitive damage award shoul d i nvol ve conpari son of
the court's independent judgnent on the appropriate anount with
the jury's award to determ ne whether the jury's award is so
excessive as to work an injustice.").

27 Leab quotes with approval the old adage, "You don't send a
nmessage to an elephant with a flyswatter."
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648, 659 n. 16 (8th Cr. 1995). To accept Leab's contention that a
puni tive damages award agai nst a weal thy corporate defendant nust
be significant in order to have any effect would nean that any
punitive damages award against a Fortune 500 conpany nust
necessarily be inthe mllions of dollars to affect the conpany's
behavi or. The |aw makes no such requirenent. Rat her, the
defendant's wealth is just one factor to be considered in

determ ni ng t he reasonabl eness of the award. Tunis Bros., 952 F. 2d

at 740.

Leab also relies on Oangeburg, supra, as further

evi dence of the reasonabl eness of the $5.5 mllion award agai nst

CIC. The $1.6 million punitive damages award in O angeburg was

three tenths of one percent of Cncinnati's net worth at the tinme
of that verdict while the $5.5 nmllion awarded in the instant
action is four tenths of one percent of CICs net worth. As
di scussed earlier, the differing factual circunstances between

O angeburg and the i nstant action do not allow the court to treat

the two cases identically. Furthernore, the fact that two
different juries give simlar awards on virtually identical
evi dence does not prevent the trial judge from assessing the

r easonabl eness of the awards. See Atlas, supra. In Atlas, the

issue on appeal was "whether the district court abused its
discretion in ordering a newtrial unless the plaintiff agreed to
aremttitur of a $3-million punitive danage award [to $1 m|1ion]
and, after theplaintiff'srejectionof theremttitur andretrial,

another newtrial unless the plaintiff agreed to aremttitur of a
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$4-mllion punitive danage award [to $1 million]." 1d. at 591

The Fourth Crcuit Court of Appeals ruled that the district court
did not abuse its discretion by ordering successive new trials
unless the plaintiff accepted a remttitur. 1d. at 595. 1In so
hol ding, the Court of Appeals noted the conparative advantage a
trial judge has over a jury in determ ning the anmount of punitive
damages. See id. at 594 ("[T]he district courts not only see
punitive damage awards daily, but thenselves are required
frequently to i npose penalties for punishnment and deterrence in a
wide array of «circunmstances, both in civil and crimna

contexts."). Thus, even assum ng that Orangeburg and the instant

action are agai nst the sane defendant on a charge of bad faith, the
court retains its obligation to order a remttitur if the anount
awar ded exceeds that supported by the evidence. #

The punitive damages awards in other cases can serve as
a useful guide in helping the court determ ne the anount of the
remttitur. Unfortunately, the case | aw governi ng punitive danages
awar ds under the Pennsyl vani a bad faith statute is |imted because
the statute was enacted relatively recently. Neither party cited

any cases that discussed the amount of punitive danmages awarded

pursuant to Pennsylvania's bad faith statute. This court's

2 Courts in the Third Circuit have ordered significant

remttiturs of punitive damages awards when the anount awarded
exceeds that which was supported by the evidence. See Dunn,
supra (trial court orders a remttitur of award from $25 mllion
to $2 million, which is further reduced to $1 million on appeal);
Friedman v. F.E. Myers Co., 710 F. Supp. 118 (E.D. Pa. 1989)
(trial court orders remttitur of jury's $750,000 punitive
danages award to $30, 000).
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i ndependent research found only one case that will hel p assess the
reasonabl eness of the punitive damges award against CIC. See

Polselli v. Nationwide Miutual Fire Ins. Co., Cv. A No. 91-1365,

1995 W. 430571 (E.D. Pa. July 20, 1995).

In Polselli, the court, followi ng a benchtrial, awarded
$75,000 in punitive damages on the plaintiff's bad faith claim
The court found that the defendant (Nati onwi de) acted in bad faith
by not advanci ng noney to the insured, Polselli, after determ ning
she was covered under the policy. Nationw de took this course of
action even though it had a custom of advancing noney owed to
destitute insureds for clains and was aware of Polselli's dire
financial need. Polselli, 1995 W. 430571, at *8. Oher grounds
for the punitive damages award included Nationw de's delays in
participating in settlement negotiations and in responding to
plaintiff's communications. 1d. at *8-9.

Nati onwi de's conduct in Polselli was nore reprehensible
than CI C s because Nati onw de was infornmed on numerous occasions
that the plaintiff did not have a place to |live and was forced to
rely on the charity of others until Nationw de paid what it owed
her. 1d. at *8. By contrast, there was no evidence introduced at
trial suggesting that Leab was financially destitute and needed
CIC s paynment of the UMclaimin order to survive nor was any
requested for that reason. On the other hand, both Polselli and

the instant action involve situations where there was an
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unjustifiable delay in handling the insured's claimthat rose to
the | evel of bad faith. ?°

Fi ndi ng no support in the case law for a nulti-mllion
dollar punitive danages award under the Pennsylvania bad faith
statute, Leab cites nunerous bad faith cases from around the
country in which juries awarded significant punitive damges
awar ds. *® A cl ose exami nation of these cases reveal s, however, that
the only unifying principle to be drawn is that a court plays a
significant role in determ ning the reasonabl eness of the jury's
awar d.

As an initial matter, it nust be noted that several of
the cases cited by Leab are unpublished, not included in her court

subm ssions, and could not be located by the court. These cases

2 See also Schimizzi v. Illinois Farners Ins. Co., 928 F. Supp.

760 (N.D. Ind. 1996) (court orders remttitur of punitive damages
award from $600, 000 to $135,000 for tortious breach of insurer's
duty to deal in good faith). In Schimzzi, the court stated:

The jury reasonably could find that . .

[ def endant] handled [plaintiff's] medi cal
bills initially in a cavalier fashion,
eventual ly burying its questions about the
bills and the check for a fraction of the
bills pending another inquiry from
[plaintiff], years after the bills’

subm ssion, and nmany years after the acci dent
and the provision of the nmedical services.
[ Def endant] never articulated a principled,
rational basis for not paying [plaintiff's]
medi cal bills before this suit was fil ed.

ld. at 775.
8% Al though Leab nade no attenpt to show how the bad faith cases
fromother states were based on a simlar standard to that used
by courts interpreting Pennsylvania's bad faith statute, this
simlarity will be assuned for the purposes of this discussion
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include Key v. Prudential, CV 93-479 (Marshall Cy., Ala. Aug. 28,

1995); Fellows v. Allstate Ins. Co., No. C 259993 (L.A Cy., Cal.

Nov. 9, 1993); Santesson v. Beech Aircraft Corp., No. 312743 (San
Mateo Cty., Cal. 1991); dark v. State FarmFire & Casualty Ins.

Co., No. WEC 094395 (L.A. Cy. Cal. 1989); Warren v. Col onial Penn

Franklin Ins. Co., No. SOC 78890 (L. A Ciy. Cal. 1987); Satalich v.

State Farm Mutual Auto Ins., No. 31-76-01 (Cal. Super. Apr. 9,

1984); Bertolani v. Equitable Life lns. Co., No. 304817 ( Sacrenento

Cy., Cal. Mar. 29, 1984); Sprague v. Maccabees Miutual Life Ins.

Co., No. (G 218000 (L.A Cy. Jan. 10, 1983); Witnore v. 20th

Century Ins. Co., No. C306-467 (L.A Cy. Aug. 18, 1981); Norman

v. Colonial Penn Franklin Ins. Co., No. EAC 22385 (L.A. Cy. Cal.

Mar. 11, 1981). See Pl.'s OQpp'n to Def.'s Post-Trial Mts. at 35-
36 & Exh. 4. The court will not rely on the above-cited cases
because there is no way for the court to determ ne their subsequent
di sposi tion. The award my very well have been reduced
significantly on appeal (as was true w th nunerous other cases
cited by Leab-see infra), settled out of court for a far |esser
sum or becane npot due to a variety of circunstances. See

Ari zonans for Oficial English v. Arizona, 117 S. C. 1055, 1071

(1997), quoting, United States v. Miunsingwear, Inc., 340 U S. 36,

39 (1950) ("When a civil case becones noot pending appellate
adj udi cation, '[t]he established practice . . . in the federal
system. . . is to reverse or vacate the judgnment bel ow and renmand

with a direction to dismss.'").
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As for the published decisions cited by Leab, the
subsequent histories of these cases denonstrate the key role the
court plays inordering aremttitur of excessive punitive damages
verdi cts. In other words, Leab errs by relying on the jury's
puni tive damages award w t hout taking into account how the award

fared on appeal. See, e.qg., Denpsey v. Auto Omers Ins. Co., 717

F.2d 556 (11th Cir. 1983) (reduction of jury's $3.1 million award

to $1.5 million); Tan Jay Intl., Ltd. v. Canadian Indemity Co.,

243 Cal. Rptr. 907 (C. App. Cal. 1988) (appellate court affirns
trial court's decision to order remttitur of award from $35

mllion to $500,000); Central Armature Works, Inc. v. Anmerican

Motorists Ins. Co., 520 F. Supp. 283 (D. D.C. 1981) (trial court

reduces jury's award from$2 nmillionto $1 mllion); Republic Ins.

Co. v. Hires, 810 P.2d 790 (Nev. 1991) (jury's $22.5 mllion

punitive damages award reduced to $5 nillion on plaintiff's clains
of breach of contract, msrepresentation, bad faith, negligence,
and invasion of privacy).*

The $5 nmillion award remaining after the remttitur in

Hires, supra, was neant to punish a defendant's conduct that was

far nore reprehensible than that seen in the present action. In
H res, the evidence denonstrated that the defendant insurance

conpany had a policy of sunmarily reducing clains paid to | ow and

. |n another case cited by Leab, Blough v. State FarmFire &

Casualty Co., 250 Cal. Rptr. 735 (Ct. App. Cal. 1988), the
appel l ate court reversed a judgnment of nearly $10 million,
including a punitive damages award of $5.6 mllion. This case,
however, may not be cited pursuant to Cal. Rules of Court 976,
977, and 979.
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m ddl e i ncone policyhol ders, who were less likely to dispute the
I nsurance conpany's position. Hres, 810 P.2d at 792
Furthernore, the insurance conpany conducted a w de ranging
i nvestigation of the claimeven after the police concluded that the
i nsured had not participated in the burglary of his own house. [d.
at 791-92. The investigation was so invasive that the plaintiff
testified his neighbors' attitude toward hi mand his fam |y changed
as a result. Id. at 792. In the case at bar, there was no
evi dence that CIC had a policy of unilaterally reducing clains. In
fact, plaintiff's claimof $35 000 was offered early in the case
and was refused by plaintiff until court action convinced her to
accept the rel ease.

The other cases cited by Leab upholding multi-mllion
dol l ar punitive damages awards all involved situations where the

def endant acted far nore reprehensibly than CIC. See Ainsworth v.

Conbi ned I ns. Co., 763 P.2d 673 (Nev. 1988) ($200, 000 conpensatory

and $5.939 nillion in punitive damages in case where insurance
conpany denied initial claimwthout any investigation, did not
consi der docunentation supporting plaintiff's claim and knew

plaintiff urgently needed claim to be paid); More v. Anerican

United Life Ins. Co., 197 Cal. Rptr. 878 (Ct. App. Cal. 1984)

($30, 000 conpensatory and $2.5 mllion in punitive damages uphel d
since jury could reasonably conclude that insurance conpany's
deceptive clains practices were particularly invidious because | ay
per sons woul d be unlikely to uncover the deception, and conpany did

not change clains review procedures even though it had actual
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know edge its procedures misstated California |aw); Betts v.

Allstate Ins. Co., 201 Cal. Rptr. 528 (C. App. Cal. 1984)

($500, 000 conpensatory and $3 nmillion in punitive damages upheld
where evidence denonstrated insurance conpany deliberately
conceal ed adverse reports not only fromthe other party, but also
fromits own insured, did not put adverse facts in witing, had a
practice of invading an insured's privacy through a process known
as "backdooring”, and mani pulated its own i nsured both during and
after trial).

For its part, CIC s supplenental brief in support of its

post-trial notions relies primarily on Continental Trend, supra,

and Ut ah Foam Products Co. v. Upjohn Co., 930 F. Supp. 513 (D. U ah

1996). The court in Continental Trend ordered a remttitur of a

$30 mllion punitive danmages award to $6 nmillion, which was six
times the actual and potential danmages plaintiff suffered.

Continental Trend, 101 F. 3d at 643. |In Utah Foam the trial court

ordered a remttitur of the jury's $5.5 mllion verdict to
$607, 000, which reduced the punitive to conpensatory danages ratio
froml1l7 1/2 to 1 toaratioof 2to 1. Uah Foam 930 F. Supp. at

532. VWile both Continental Trend and Utah Foam involve far

di fferent factual circunstances than the instant action, the cases
still support the proposition that a punitive damages award can be
subject to a remttitur if there is an excessive ratio between
punitive and conpensatory danages. As discussed in Section

IV.C. 2. b. supra, theratio between the punitive danages awar ded and
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the actual or potential harmsuffered by Leab is far in excess of

that seen either in Continental Trend or Utah Foam

After considering all of the factors discussed above,
i ncluding the reprehensibility of CIC s conduct, the extent of harm
to Leab, CC s wealth, and awards nmade in simlar cases, the court
concludes that the jury's $5.5 mllion punitive danages award
shocks the court's conscience and requires a new trial. In any
event, the court feels that an award of $35, 000 woul d be adequat e.
This amount is sufficient to punish CIC for its wongful conduct

and deter it fromengaging in such activity in the future.

V. CONCLUSI ON

This case was tried by very able counsel fromboth sides
who vigorously represented the interests of their clients. Wile
the court is understandably hesitant to disturb a jury's verdict,
the interests of justice require the grant of a newtrial due to
t he absence of Stephen Herb and the grossly excessive award of

puni tive danages. An appropriate order follows.

BY THE COURT:

TULLI O GENE LEOVPORRA
United States Magistrate Judge
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TAMW S. LEAB,

Adm nistratrix of the Estate E ClVIL ACTION
of EDWARD L. LEAB, :
Pl ai ntiff : NO. 95-5690
V.

THE Cl NCI NNATI | NSURANCE
COVPANY,
Def endant

ORDER

And now, this day of June, 1997, upon
consi deration of Defendant's Motion for Judgnent as a Matter of Law
and Mbtion for a New Trial, and Plaintiff's Qpposition thereto, it
i s HEREBY ORDERED as fol | ows:
1. Def endant's Motion for Judgnment as a Matter of Law
i s DENI ED.
2. Def endant's Motion for a New Trial is GRANTED.
3. The Court orders the $5.5 million punitive damages
award reduced to $35, 000. If the Plaintiff does
not accept the remttitur within twenty (20) days

fromthe date of this order, a new trial is also

granted on the excessive punitive damages award.

BY THE COURT:

TULLI O GENE LEOVPORRA
United States Magistrate Judge



