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Pat hol ogy Faculty Practice, P.C. ,

Paul F. Engstrom MD.,

Foxchase Cancer Center of the Anerican
Oncol ogi ¢ Hospi tal,

Arthur S. Patchefsky, MD.,

Deborah L. Benzil, MD.

Qur Lady of Mercy Medical Center

John Doe, M D. 1-20,

ABC Medi cal Groups 1-20,

XYZ Hospitals 1-10,

Henry Roe 1-20 :
U. S Heal thcare : No. 97-3631

VEMORANDUM AND ORDER

Shapiro, Norma L., J. June 19, 1997

Plaintiff Donald Hoyt ("Hoyt") filed this personal
injury and nedical mal practice action in Pennsylvania state court
on April 16, 1997. One of the defendants, U S. Healt hcare,
renoved the action to federal court on May 23, 1997. On June 3,
1997, this court issued a Rule to Show Cause why this action
shoul d not be remanded to state court. Follow ng hearings on

June 10, 1997, and June 19, 1997, the court will renmand.



FACTS'

Hoyt, a resident of New Jersey, had a brain tunor
renoved and bi opsied; the tunor was identified as a malignant
grade I1/3 astrocytoma. Hoyt sought a second opinion; the
physi ci ans providing the second opinion, defendants Paul F.
Engstrom MD. ("Engstrom'), and Arthur S. Patchafsky, M D.
failed to informhimthat Engstromhad witten a letter stating
the tunor was a | ow grade pilocystic astrocytoma, a non-nalignant
tunor not requiring additional treatment. The physicians
receiving Engstroms letter also failed to informHoyt of this
opi ni on.

Hoyt | ater discovered a testicular lunp that ordinarily
woul d have been nonitored and not surgically renoved. However,
it was renoved because he had been di agnosed with a malignant
brain tunor. He continued to receive nedical treatnent as if the
brain tunor were nmalignant, including surgery to attach
el ectrodes to his brain for testing and then surgery to renove
them Only when a third opinion was obtained did Hoyt |earn that
his brain tunmor was not nalignant.

Hoyt alleges: 1) the six nanmed physicians and six naned
heal th care providers deviated from standard nedi cal practice and
commtted acts of nedical nmal practice; 2) these defendants acted

in the scope of their enploynent and with the perm ssion and

' I'n determining whether this action should be renmanded,

the allegations in Hoyt's conplaint are accepted as true; U S.
Heal t hcare has deni ed any wongdoing in this action.

2



consent of U S. Healthcare; 3) U S. Healthcare was negligent in
failing to refer Hoyt to conpetent physicians for a second
opi ni on on whether his tunor was malignant; and 4) U S.
Heal thcare failed to properly supervise, manage or control Hoyt's
care. Hoyt clains he has suffered brain damage, cognitive
deficits, two unnecessary brain surgeries, unnecessary urol ogica
surgery, unnecessary and disturbing brain testing, nedical and
ot her costs, and severe pain and suffering.
1. DI SCUSSI ON

U.S. Healthcare argues the district court acted
prematurely in issuing a Rule to Show Cause order before thirty
days had el apsed fromthe date of renoval because when plaintiff
does not object within thirty days to the procedural defects in
renoving to federal court, plaintiff's objections are waived and

the case is not renpvabl e. Korea Exchange Bank v. Trackw se Sal es

Corp., 66 F.3d 46 (3d Gr. 1995). Procedural defects may be
wai ved; |ack of subject matter jurisdiction may not be waived.
If a district court determnes it |acks subject matter
jurisdiction, it may remand the case to state court at any tine
before final judgnment. 28 U S.C. § 1447(c).

An irregularity in renoval of a case to federal court
is "jurisdictional" only if the case could not have been filed in

federal court initially. Korea Exchange Bank, at 50. There is no

diversity of citizenship between Hoyt and the defendants because
nore than one defendant is, like Hoyt, a citizen of New Jersey.

Hoyt alleges only state law clains in his conplaint and no
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federal cause of action that would give this court original
jurisdiction.

U.S. Healthcare's Notice of Renoval alleges this court
has original jurisdiction because Hoyt's clains "arise under the
Constitution, treaties, or laws of the United States.” Notice of
Renoval at  3; 28 U S.C. 8§ 1441(b); 28 U.S.C. § 1331. Under the
wel | - pl eaded conplaint rule, a cause of action "arises under"”
federal law only if a federal question is presented on the face

of the conplaint. Franchise Tax Bd. v. Construction Laborers

Vacation Trust, 463 U.S. 1, 9-12 (1983). As a federal defense to

a state | aw cause of action rarely appears on the face of the
complaint, "it is well-established that the defense of preenption
ordinarily is insufficient justification to permt renoval to

federal court." Dukes v. U.S. Healthcare, Inc., 57 F.3d 350, 354

(3d Cr. 1995) cert. denied, 116 S.C. 564 (1995).

U.S. Healthcare argues that this case falls under the
"conpl ete preenption” exception to the well-pl eaded conpl ai nt
rul e under which "Congress may so conpletely pre-enpt a
particular area that any civil conplaint raising this select
group of clainms is necessarily federal in character."

Metropolitan Life Ins. Co. v. Taylor, 481 U S 58, 63-64 (1987).

The conpl ete preenption doctrine applies
"when the pre-enptive force of [the federa
statutory provision] is so powerful as to

di spl ace entirely any state cause of action

[ addressed by the federal statute]. Any such
suit is purely a creature of federal |aw,
notw t hstandi ng the fact that state | aw would
provide a cause of action in the absence of
[the federal provision].'
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Dukes at 354 (quoting Franchise Tax Bd., 463 U. S. at 23). A
"conmpletely preenpted” claimis renovable to federal court, see
Dukes at 354-55, and the court, at its discretion, nay exercise
federal question jurisdiction over the entire action. See 28
U S.C. § 1441(c).

The Suprene Court has applied the conplete preenption
doctrine to state law clains within the scope of the civi
enforcenent provisions of ERISA 29 U S C § 1132 ("8 502").

Metropolitan Life, 481 U S. at 66. A claimthat does not fall

Wi thin the scope of § 502 is not renovable unless the well-

pl eaded conplaint rule is satisfied. Dukes at 355. This
conplaint on its face does not state a federal question; U S.
Heal thcare's assertion that the court has original jurisdiction
is incorrect. Renoval in this case is permssible only if the
claims at issue fall within § 502 of ERI SA.

I n Dukes, the Court of Appeals held that ERI SA does not
preenpt all state law clains, but only state law clains that an
ERI SA benefit plan "refused to provide the services to which
menbership entitled them"” \Wen plaintiffs' clainms "nmerely
attack the quality of the benefits they received" there is no
ERI SA preenption. Dukes, 57 F.3d at 356.

[Nothing] in the | egislative history,

structure, or purpose of ERI SA suggest that

Congress viewed § 502(a)(1)(B) as creating a

remedy for a participant injured by nedical

mal practice. . . . W find nothing in the

| egi slative history suggesting that § 502 was

intended as a part of a federal schene to

control the quality of the benefits received
by plan participants. Quality control of



benefits, such as the health care benefits
provided here, is a field traditionally
occupi ed by state regulation and we interpret
the silence of Congress as reflecting an
intent that it renmain such

Dukes, at 357 (citation omtted).

Plaintiffs in Dukes? al |l eged nedi cal nal practice.
Cecilia Dukes clained her husband's death was the result of a
hospital's refusal to performa blood test ordered by his primary
care physician. The Viscontis alleged their stillborn daughter
woul d have lived had the obstetrician not ignored evidence of
preecl anpsia. The Court of Appeals reversed the | ower courts
rulings that there was ERI SA-based federal jurisdiction and
remanded the cases to state court.

U.S. Healthcare argues that this action is not governed

by Dukes, but should be decided |ike Lazorko v. Pennsylvani a

Hospital , 1997 W. 158144 (E.D. Pa. 1997), and Pell v. Shnokler,

1997 WL 83743 (E.D. Pa. 1997), in which the courts held renoval
was proper because ERI SA preenpted plaintiff's state |aw clains. ®
In Lazorko, the plaintiff's wife had been discharged after a two-
day hospital stay follow ng her attenpted suicide. Lazorko's
conplaint alleged his wife sought nedical treatnent for three

weeks follow ng her hospital discharge but was refused. It also

2 Two cases were consolidated on appeal: Dukes v. U.S.

Heal t hcare, Inc. and Visconti v. U S. Health Care. The facts of
the cases were unrelated, but the | egal issue was the sane.

® This court is bound by the Court of Appeals' ruling in

Dukes. Decisions of other courts in the Eastern District of
Pennsyl vani a are not bi ndi ng.



alleged, "'"[t]he mnimal treatnment received by Ms. Lazorko shows
either inplied or express directives fromU. S. Healthcare to the
defendants not to give appropriate treatnent.'" Lazorko at *3
(citation omtted). |In deciding not to remand to state court,
the court concluded, "Because plaintiff alleges that U S.
Heal t hcare refused to provide nmedical care, this court has
jurisdiction under the 'conplete preenption' exception to the
wel | - pl eaded conplaint rule.” 1d. at *4. In Pell, plaintiff
claimed "her condition was exacerbated when her treating
physician refused tinely to refer her to a pul nonol ogi st, at
| east in part because of [the HMJO s] practice not to refer
patients to specialists or for diagnostic testing." Pell at *4.
The court held that claimwas preenpted by ERISA. 1d. at *5.°
Hoyt is nore |ike Dukes than Lazorko or Pell. Like
Dukes and Visconti, Hoyt clains the care he received was
i nadequat e and negligent. Unlike Lazorko, Hoyt clains not that
his health plan failed to provide services, but that the services
he did receive were inadequate and negligent. |f anything, he
al | eges he received too nmuch health care, including three
prevent abl e, unnecessary, and harnful operations. U.S.
Heal t hcare argues Hoyt has alleged its failure to provide him
with a second opinion. On the contrary, Hoyt's conplaint alleges
t he doctors providing the second opi nion were negligent, that is,

he was referred to physicians who failed to tell himhis tunor
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Pell was remanded to state court because of a procedural



was not malignant.

QG her opinions in this District consistently hold that

actions like Hoyt's are not preenpted by ERI SA. See, Kanpneier v.
Sacred Heart Hospital, 1996 W. 220979 *3 (E.D. Pa. 1996) (U.S.

Heal t hcare del ayed a di agnostic ultrasound for three days; court

held plaintiff's claimnot preenpted by ERI SA because it "rel ates
to [U S. Healthcare's] role in "arranging for nedical treatnent,’
not to [U. S. Healthcare's] role in determ ning whether to approve

or disapprove the benefit."); Miller v. Maron, 1995 W 605483

(E.D. Pa. 1995); Howard v. Sasson, 1995 W. 581960 *3 (E.D. Pa.

1995) (plaintiffs' clains of negligence not preenpted by ERI SA
despite U. S. Healthcare's argunents that plaintiffs were alleging
deni al of care; "Dukes cannot be evaded by artful pleading.");

Brooker v. Becker, 1995 W. 505941 (E.D. Pa. 1995) (on

reconsi deration follow ng the Court of Appeals' ruling in Dukes,
U S. Healthcare's notion to di smss was deni ed and case was

remanded); Whelan v. Keystone Health Plan East, 1995 W. 394153

(E.D. Pa. 1995) (plaintiffs' conplaint was of the quality of
medi cal treatnent; ERI SA did not preenpt allegations of both
di rect and vicarious negligence against the health plan.).

"An order remanding a case to the State court from
which it was renoved is not reviewabl e on appeal or otherw se..."
28 U.S.C. 8 1447(d). In its reply brief, US. Healthcare
requested this court certify for appeal any order of remand

because of the conflict between Dukes and Jass v. Prudenti al

Health Care Plan, Inc., 88 F.3d 1482 (7th Gr. 1996) (plaintiff's
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conpl ai nt preenpted by ERI SA where a utilization review nurse
decided plaintiff should be discharged w thout inpatient physical
therapy). It is not clear Jass conflicts with Dukes, but even if
it does, Dukes is controlling on this court. U S. Healthcare has
failed to cite the overwhel m ng nunber of Eastern District of
Pennsyl vani a cases consistently foll owi ng Dukes and renandi ng
simlar actions to state court. There have been no appeals from
the remands to state court in any of these cases.

Hoyt's conplaint is not preenpted by ERISA. This court
does not have federal jurisdiction over this action and it mnust
be remanded to state court under 28 U S.C. § 1447(d). An

appropriate order foll ows.
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ORDER

AND NOWthis 19th day of June, 1997, followng a Rule to
Show Cause hearing this date, it is ORDERED that:

1. The clerk is directed to remand this action to the
Court of Common Pl eas of Phil adel phia County;




