IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HAROLD W NFI ELD SM TH : CVIL ACTI ON
V. :
UNI TED STATES OF AMERI CA . NO 96-4742

MEMORANDUM and ORDER

NCRMA L. SHAPI RO J. JUNE 18, 1997

Plaintiff, Harold Wnfield Smth filed a conpl ai nt
seeking a refund of United States taxes, conpensatory and
puni tive damages totalling $39, 893,659.38. For the reasons
stated bel ow, summary judgnent wll be granted in favor of the
United States.

FACTS

The complaint, filed July 2, 1996, alleges that M.
Smith is the victimof a conspiracy by certain enpl oyees of the
I nternal Revenue Service ("IRS') to deprive himof certain tax
refunds. He describes a canpaign of I RS harassnment beginning in
1983 after he issued a speeding ticket to an I RS supervisor in
the course of his enploynent as a highway patrol man. He further
clainms these IRS actions forced himto quit his job in 1983;
consequently, he demands conpensatory danmages for | ost wages,

pension, stress, disability, |egal expenses, health, nedicare,



and the pain and suffering of his wife, plus punitive damges of

39 mllion doll ars.

The tax refunds M. Smth seeks are as foll ows:

Tax Year | Ref und O ai ned
1982 $ 2,238.00
1983 $ 3,917.00
1984 $ 25. 00
1986 $ unspecified
1987 $ 483. 00
1988 $ unspecified
1994 $ 738. 12
1995 $ 738.12 or

$ 882.35 or
$ 858.00°
1996 $ 858. 00 or
$ 992.00°
DI SCUSSI ON

Al of plaintiffs clains against the United States for

conpensat ory damages and punitive damages are barred by the

1. Plaintiff has clainmed each of these anpbunts as due
himfor the tax year ending Decenber 31, 1995. In his conplaint,
plaintiff clainms $882.35, in his "settlenent petition" he clains
$ 738.12, and in his "plea for inclusion" he clains $858. 00
(docket numbers 9, 17 and 26 respectively).

2. Plaintiff has clainmed each of these anobunts as due
himfor the tax year endi ng Decenber 31, 1996. In his
"settlenent petition" he clains $ 858, and in his "plea for
i nclusi on" he clains $992. 00 (docket nunbers 17 and 26
respectively).



sovereign imunity of the United States. See Lane v. Pena, 116

S. . 2092, 2096-7 (1996) (clains for danages agai nst the United
States can only be brought if the governnent unanbi guously waives
sovereign inmunity). The plaintiff may not recover any
conpensatory or punitive danmages against the United States so
only the refund clains are considered.

The I RS does not dispute that M. Smth was due refunds
in the anbunts of $ 2,238.00, $ 3,917.00 and $25.00 for the years
1982, 1983, and 1984, respectively. The IRS records show. a
check for $2,238.00 was nailed on July 2, 1984; a check for
$3,3917.00 was nmail ed on June 25, 1984; and a check for $26.25
(refund of $25.00 plus $1.25 in interest) was nail ed on Septenber
23, 1985. Copies of the checks were routinely destroyed after 7
years. Plaintiff alleges he never received the checks.

These cl ains "on account of a Treasury check," are

governed by 31 U S.C. 8§ 3702. See Rodek v. United States, 1997 W

200446 (D. Del. 1997); Anmerican Fuji Seal, Inc. v. United States,

34 Fed.d. 274 (1995). Section 3702 provides:
Any cl ai mon account of a Treasury check shall be
barred unless it is presented to the agency that
aut hori zed the issuance of that check within one year
after the date of issuance of that check or the
effective date of this subsection, whichever is |ater
The effective date was COctober 1, 1989, so the |atest date M.
Smith could have submtted a claimthat he never received the
checks was Cctober 1, 1990. Plaintiff has not submtted any
docunents suggesting he nmade a cl ai m before October 1, 1990, for

the checks he never received. Plaintiff's clains for replacenent
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checks in the anmounts of $2,238.00, $3,917.00, and $26.25 are
barred by the relevant statute of |imtations.

M. Smith's claimfor tax year 1986 is that he paid his
taxes in full with his tax return and should not be subject to
any further liability for that year. M. Smth filed his 1986
return on April 17, 1989. According to M. Smith's allegations
and I RS records, he owed taxes in the amount of $1,084 for that
year; that anmount was satisfied by w thhol dings and a check from
M. Smth. However, M. Smth filed his return over two years
|ate, so the IRS assessed interest and penalties under 26 U S.C.
88 6601 and 6651. Those charges were valid; M. Smth is not
entitled to recover any noney applied by the IRS to charges for
penalties and interest. To contest these anmounts, M. Smth
woul d have had to file a claimfor refund wthin three years from
the date the return was filed or two years fromthe date the tax
was paid, whichever was later. 26 U . S.C. 8 6511(a). He failed to
do so and cannot successfully obtain a 1986 refund in this
action.

M. Smith's claimfor a 1987 refund of $483.00 is that
he was due a refund in the anount of $737, but he owed $253 to be
deducted fromthat amount. The IRS clains M. Smith erred in
filling out his tax return; the refund due himwas $343.00; and
t hat amount was applied to satisfy a deficiency in M. Smth's
1985 account. Mdtion for Summary Judgnent Exhibit 1987-2. M.
Smth contests the IRS reevaluation of his tax liability; this

cl ai m must be viewed as a refund claimgoverned by 26 U . S.C. §

4



6511(a): clainms nust be filed within three years fromthe date
the return was filed or two years after the date the tax was
pai d, whichever is later. The 1987 return was filed and tax paid
no later than July 9, 1990. Modtion for Summary Judgnent Exhi bit
1987-2. The | atest date a claimfor refund based on the 1987 tax
year could have been filed was July 9, 1993. As this action was
filed on July 2, 1996, the claimfor refund arising fromthe 1987
tax year is barred by the relevant statute of limtations.

M. Smth's 1988 claimalleges he paid his taxes in
full with his anended return filed in October, 1992 (the return
is dated Cctober 8, 1992 and the |IRS records show it was entered
on Cctober 14, 1992). Mdtion for Sumrmary Judgnent Exhibit 1988-3
and Exhibit B. Both the IRS and M. Smith agree he owed taxes in
t he amount of $1,421 and there was a federal w thholding credit
in the anbunt of $753.00. The return was filed late and the
taxes were not tinely paid in full. Because M. Smth filed his
return over two years late, the I RS assessed penalties and
interest under 26 U.S.C. 88 6601 and 6651. Those charges were
valid and M. Smith is not entitled to recover any noney applied

by the IRS to the charges for penalty and interest. ?

3. M. Smth filed a notice dated May 12, 1997, from
the IRS notifying himthat $957.66 would be applied to satisfy
his 1988 tax deficiency. The IRS, responding at the direction of
the court, presented evidence that $957.66 was t he anobunt
plaintiff still owed in penalties and interest. If M. Smth
contests this anmount, he nust submit a claimon Form 843 to the
| RS on or before May 12, 2000. A district court may not consider
this claimuntil it has been formally reviewed and deci ded by the
| RS.



The I RS does not dispute that plaintiff was entitled to
refunds for the tax years 1994, 1995, and 1996. However, the IRS
applied the refund anounts ($638.12 in 1994; $858 in 1995; and
$992 in 1996) to satisfy tax deficiencies for 1985, 1986, 1988,
and 1989. This was perm ssible so there are no valid clains for
t hose years.

M. Smth is not entitled to recover any noney fromthe
IRS. The clains for conpensatory and punitive damages are barred
by the sovereign immunity of the United States. The 1982, 1983
and 1984 clains for refund checks are barred by the statute of
l[imtations. The 1986 and 1987 clains are |ikew se barred by the
statute of limtations. The 1986, 1987, 1988 and 1989 cl ai ns
fail to state a cause of action as they contest penalties and
interest lawmfully inposed by the IRS. The clains for 1994, 1995,
and 1996 are not valid; both M. Smth hand the IRS agree that he
was owed refunds, but M. Smith clainms the refunds shoul d have
been paid to himinstead of applied to prior years' tax
liabilities. Cains not barred as untinely nust first be
submitted (on form843) to the IRS for consideration. *

An appropriate order foll ows.

4. It nust be observed that these repeated disputes
arising out of application of tax refunds to penalties and
interest charged for |ate paynents could easily be avoided if M.
Smth would file his tax returns and make paynents within the
time periods provided by | aw



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HAROLD W NFI ELD SM TH : CVIL ACTI ON
V. :
UNI TED STATES OF AMERI CA © NO 96-4742
ORDER
AND NOW this day of June, 1997, in consideration

of the United States' Mdtion for Sumrmary Judgnent, and
plaintiff's responses thereto, it is ORDERED that the Mtion for
Summary Judgnment is GRANTED. This action shall be marked CLOSED.

Norma L. Shapiro, J.



