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MEMORANDUM AND ORDER

Anita B. Brody, J. June | 1997

Before nme are Plaintiff's Mtion for Summary Judgnent and
Def endant's Motion to Dismss or, in the alternative, for Sunmary
Judgnent . Plaintiff Episcopal Hospital challenges the final
decision of the Defendant, the Secretary of the Departnent of
Health and Human Services, denying Plaintiff's request for an
adj ustnent to the average per resident anount used in cal cul ating
Epi scopal ' s Medi car e rei nbursenents for graduat e medi cal educati on.
Epi scopal asked that this anpbunt be adjusted to include the full-
year salaries it pays for two positions which were vacant for part
of fiscal year 1985, Episcopal's base year for calcul ation of
graduat e nedi cal educati on programrei nbursenent. For the reasons
that follow, Plaintiff's nmotion will be denied, and Defendant's

notion will be granted.

Backgr ound
The Medi care program established in 1965 under Title XVIII of



the Social Security Act, 42 U S.C. S 1395 et seq., is a federally
funded health insurance programfor the elderly and disabled. A
hospital which provides care to eligible Medicare beneficiaries
receives conpensation from the Medicare program Such
rei mbursenent of costs is admnistered by independent "fiscal
intermedi aries,” typically insurance conpani es, under the gui dance
of the Health Care Finance Adm nistration ("HCFA"), a division of
t he Departnent of Health and Human Services ("HHS").

Anmong the costs for which hospitals are permtted
rei nbursenent are those for graduate nedical education ("GVE")
pr ogr ans. These prograns give interns and residents clinica
training in various nedical specialties. Teaching hospitals nmay
obtain reinbursenent for the salaries and fringe benefits of
interns and residents, as well as for that portion of the salary of
teachi ng physicians attributed to the supervising of interns and
residents, and for sone portion of institutional overhead costs.

Prior to October 1, 1993, reinbursenent for all inpatient
hospital services was nade on a "reasonable cost" basis. Under
this schenme, hospitals were rei nbursed for costs actually incurred
for the year in question. Hospitals conpleted year-end cost
reports, which were audited by the fiscal internediary assigned to
that hospital. The fiscal internmediary then issued a Notice of
Program Rei mbursenent ("NPR'), which gave notice of the fiscal
internmediary's determ nation of the total reinbursenment all owable
to that hospital. Hospitals could challenge this determ nation by

appealing it to the Provider Reinbursenent Review Board (the
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"PRRB"). 42 U S.C. 88 139500(a),(b). The Secretary of HHS (the
"Secretary") could then reverse, affirmor nodify a PRRB deci si on,
42 U.S. C. 8§ 139500(f)(1), or, by regulation, within three years,
reexamne a fiscal internediary's, the PRRB's, or her own
determ nation. 42 C.F.R 8 405.1885. Hospitals were entitled to
obtain judicial review of final HHS decisions. 42 U.S.C. 8§
139500(f) (1).

In 1983, Congress partially replaced the "reasonable cost”
rei mbursenment systemfor rei nbursenent of hospital operating costs
W th a prospective paynent system("PPS"). See Publ.L. No. 99-272,
8§ 9102, codified as anended at 42 U S. C. 8§ 1395wd). In this
transition the systemof reinbursing hospitals retrospectively for
certain operating costs actually incurred in a given year was
repl aced by one in which rei nbursenent i s based upon prospectively
cal cul ated rates which vary according to the type and category of
treat nent rendered.

Congress designed the PPS to encourage health care providers
to i nprove efficiency and reduce operating costs. S.Rep. No. 23,
98th Cong., 1st Sess 1, 47 (1983), reprinted in 1983 U S.C. C A N
143, 187. See also Methodi st Hospital of Sacranento v. Shalala, 38

F.3d 1225, 1227 (D.C. Gr. 1994). Wth regard to this, Congress
sai d:

The bill is intended to inprove the nedicare
programis ability to act as a prudent purchaser of
services, and to provide predictibility [sic] regarding
paynent anounts for both the Governnent and hospitals.
More inportant, it is intended to reformthe financial
i ncentives hospitals face, pronoting efficiency in the
provision of services by rewarding cost/effective
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hospital practices. In contrast, the cost-based

rei mbursenent arrangenents under which nedicare has

operated in the past lack incentives for efficiency.

H Rep. No. 25, 98th Cong., 1st Sess. 1, 132 (1983), reprinted in
1983 U.S.C. C. A N. 219, 351.

The nmet hod of rei nbursenent for other (non-operating) hospital
costs, including GVE costs, was not changed by the 1983 | aw, and
these costs continued to be reinbursed on the retrospective,
reasonabl e cost basis. |In 1986, however, Congress enacted 8 9202
of the Consolidated Omibus Budget Reconciliation Act of 1985
("COBRA"), P.L. 99-272, which added new subsection 1886(h),
codified at 42 U S C. § 1395w h), to the Medicare Act. Thi s
subsection operated to switch rei nbursenment of GVE costs fromthe
previ ously-used reasonable cost based system to a prospective
paynent system The prospective paynent system for GVE expenses
provides for the calculation for each hospital of an "average per
resident amount" ("APRA"). The APRA reflects a hospital's
reasonable costs attributable to the training of interns and
residents during a year designated the hospital's "base year" (for
nost hospitals, fiscal year 1984) divided by the nunber of full-
time equivalent ("FTE') residents. To determne a hospital's GVE
rei mbursenent for a subsequent year, the base year APRA i s updat ed
for inflation and multiplied by the nunber of FTE resi dents working
in the hospital in the year in question, and that product is
mul tiplied by the hospital's Medicare patient |oad for that year
42 U. S.C. 8§ 1395ww( h)(3).

In 1989, HHS issued regulations inplenmenting the QGVE
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anendnent . Despite the fact that, by this tinme, virtually al

hospital s had recei ved NPRs for 1984 and the regul atory three-year
openi ng periods had expired, the regulations permtted fiscal
intermedi aries, for the purpose of determ ning the base-period per
resi dent ampunt, to reaudit the base year GVE costs and "excl ude] ]
from the base-period graduate nedical education costs any
nonal | owabl e or m scl assified costs.” 42 C.F.R 8
413.86(e) (1) (ii). This provision was included because, "in
establishing the base period per resident amount for a specific
hospital based on [fiscal year] 1984 costs, it is inportant that
t he anbunt determ ned be an accurate reflection of legitimte GVE
costs incurred during the [fiscal year] 1984 base period."
Medi care Program Changes in Paynent Policy for Direct G aduate
Medi cal Education Costs, 54 Fed.Reg. 40286, 40288 (1989). The
Secretary noted, however, that the regulations "indicate that if a
hospital's base-period cost report is no longer subject to
reopening under 8 405.1185, the internediary may nodify the
hospital's GVE base-period costs solely for purposes of conputing
t he per-resident anount," and not to change the anount owed under
the 1984 NPR. 54 Fed.Reg. 40286, 40301 (enphasis added); see 42
CF.R 8§ 413.86(e)(1)(iii). The Secretary also assured hospitals
that "no new rei nbursenent principles wll be applied during the
reaudit. Rather, our intent is to ensure that the reinbursenent

principles in effect during the GVE base period were correctly



applied." 54 Fed.Reg. 40286, 40301 (1989)."1

1. Procedural History

Epi scopal ' s base year for the purpose of GVE rei nbursenent is
fiscal year 1985 (July 1, 1984 - June 30, 1985). On February 27,
1991, Episcopal's fiscal internediary issued a "Notice of Average
Per Resident Anount." By letter to the internediary dated March
25, 1991, Episcopal sought an adjustnent of its APRAto reflect a
full year's salary and overhead expenses for two residency program
di rector positions which were vacant for part of the base year, but
which were filled before and have been filled since fiscal year
1985. Episcopal's Departnent of Medicine Residency Program was
W thout a director during that year until Septenber 3, 1984, and
its Departnent of Surgery Residency Programwas wi thout a director
until May 1, 1985.

On July 15, 1993, the fiscal internmediary issued a revised
noti ce. However, it declined to adjust the hospital's APRA as
request ed by Epi scopal. On August 8, 1991, Epi scopal appealed this
determ nation to the PRRB. On February 20, 1996, after an ora
hearing and consi deration of post-hearing briefs, the PRRB i ssued

a decision affirmng the internediary's determnation. The

! The validity of this regulation regarding the

reaudi ti ng of base-year cost reports was upheld by the D.C
Crcuit in Admnistrators of the Tul ane Educational Fund v.
Shalala, 987 F.2d 790 (D.C. Gr. 1993), cert. denied, 510 U S
1064, 114 S.Ct. 740 (1994) and by the Eighth Crcuit in St. Paul -
Ransey Medical Center, Inc. v. Shalala, 91 F.3d 57 (8th Cr.
1996), cert. granted, 65 U S.L.W 3611 (June 2, 1997).
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Adm ni strator of HCFA, upon designation from the Secretary,
declined to reviewthe PRRB's decision, and it therefore becane the
final agency action in this nmatter. Epi scopal sought judici al
review of this action by filing its conplaint in this Court on

April 22, 1996.

[11. Analysis
I n Section 1886(h)(2)(A), Congressinstructedthe Secretaryto
determ ne the APRA as foll ows:

(A) Determning allowable average cost per FTEresident in a
hospital 's base period
The Secretary shall determne, for the hospital's cost
reporting period that began during fiscal year 1984, the
aver age anount recogni zed as reasonabl e under thi s subchapter
for direct graduate nedical education costs of the hospita
for each full-tinme-equival ent resident.

42 U.S. C. 8§ 1395w h)(2)(A) (enphasis added). At issue is the
interpretation of the enphasi zed | anguage. The Secretary has used
the "reasonabl e cost" standard of 8 1861(v), codified at 42 U. S. C
§ 1395x(v), to interpret the word "reasonable" in that phrase.
Since "reasonable cost" of services is defined as the "cost
actually incurred," the Secretary has, in rejecting Episcopal's
argunent, interpreted the phrase "average anount recognized as
reasonable"” also to be limted to costs actually incurred.
According to her brief, it is on the basis of this interpretation
that the Secretary has refused in this case to include in the APRA
upon which Episcopal's GVE reinbursenments are calculated costs
whi ch, while undisputedly incurred in subsequent years, were not

"actually incurred" in Episcopal's base year.

v



The Court's review of this matter is governed by § 706 of the
Adm ni strative Procedure Act. This section provides that the court
shal |

(2) hold unl awful and set asi de agency action, findings,

and concl usions found to be (A) arbitrary, capricious, an

abuse of discretion, or otherwi se not in accordance with

[ aw. ..
5 US C 8 706(2)(A. An agency action "may be invalidated by a
reviewing court under the '"arbitrary and capricious' standard

if...[the actionis] not rational and based on consi deration of the

relevant factors." FCC . Nat ' | citizens Committee for

Broadcasting, 436 U S. 775, 803, 98 S.Ct. 2096, 2116, 56 L.Ed.2d

697 (1978). O, stated differently, to nake a finding that the
choi ce made was arbitrary and capricious, a court must "consider
whet her the decision was based on a consideration of the rel evant
factors and whether there has been a clear error of judgnent.”

C.K v. NewlJersey Dept. of Health and Human Servi ces, 92 F. 3d 171,

182 (3d Cir. 1996) (quoting Citizens to Preserve Overton Park v.

Vol pe, 401 U S. 402, 416, 91 S.Ct. 814, 823-24, 28 L.Ed.2d 136
(1971)).

Furthernore, the Supreme Court has said the foll owi ng about a
court's review of an agency's interpretation of a statute:

First, always, is the question whether Congress has
directly spoken to the precise question at issue. |If the
intent of Congress is clear, that is the end of the
matter; for the court, as well as the agency, nust give
effect to the wunanbiguously expressed intent of
Congress....[However,] if the statute is silent or
anbi guous with respect to the specific issue, the
question for the court is whether the agency's answer is
based on a perm ssible reading of the statute.



Chevron, U.S. A, Inc. v. Natural Resources Defense Council, Inc.,

467 U.S. 837, 842-43, 104 S. Ct. 2778, 2781-82, 81 L.Ed.2d 694
(1984). Here, the parties agree that the statutory phrase at
i ssue, the "average anount recogni zed as reasonabl e, " i s anbi guous.
Therefore, | nmust determ ne whet her the Secretary's interpretation
is a "permssible reading of the statute.” That is, | nust ask
whether the statute can be reasonably read to say what the
Secretary says it does. |If so, | nust defer to her reading. Dep't
of the Navy v. FLRA, 836 F.2d 1409, 1410 (3d Cr. 1988). The

Chevron standard is simlar to the "arbitrary and capricious”
standard set forth in the APA, as the Court in that case said: "If
Congress has explicitly left a gap for the agency tofill, thereis
an express delegation of authority to the agency to elucidate a
speci fic provision of the statute by regul ation. Such |egislative
regul ati ons are given controlling weight unless they are arbitrary,
capricious, or manifestly contrary to the statute.” Chevron, at
843-44, 104 S. Ct. at 2782.

Epi scopal argues that, for several reasons, the Secretary's
interpretation of the phrase "average anount recognized as
reasonabl e" as referencing the "reasonable costs” definition and
t hereby including only costs actually incurred is arbitrary and
capricious and an inperm ssible interpretation of the statutory
| anguage. | will| address Episcopal's argunents in turn.

A. Language used by Congress

Epi scopal mekes several argunents that "anount recogni zed as

reasonabl e" coul d not be referencing the definition of "reasonabl e
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costs” or mean "costs actually incurred" which are based upon the
| anguage used by Congress in the statute.

1. "Recogni zed as reasonable" in the "reasonable cost"

definition.

Epi scopal observes that the phrase "recogni zed as reasonabl e"
is also containedinthe "reasonable cost” definition section. The
"reasonabl e cost"” section, § 1861(v)(1)(A), contains the sentence:

Such regul ations...may provide for the establishnment of

l[imts on the direct or indirect overall incurred costs

or incurred costs of...services to be recognized as
reasonabl e based on estinmates of the costs necessary....

42 U. S. C. 8 1395x(Vv) (1) (A) (enphasis supplied by Episcopal). This,
Epi scopal says, is proof that the phrase "average anount recogni zed
as reasonable"” is not neant to be synonynous with the term
"reasonabl e cost,"” and that, whatever the former phrase does nean,
it does not nean "reasonable costs.”

This reasoning is incorrect. In contrast to Episcopal's
contention, the language it highlightsisreferring specificallyto
t he sanme reasonabl e costs which the section is defining, and is in
fact nmeant to be synonynous.

The entire relevant |anguage of the "reasonable cost”
definition is as foll ows:

The reasonabl e cost of any services shall be the cost

actually incurred,...and shall be determned in

accordance with regul ati ons establishingthe...methods to

be used, and the itens to be included, in determning

such costs....Such regulations...my provide for the

establishnment of limts onthe direct or indirect overall

incurred costs or incurred costs of...services to be

recogni zed as reasonabl e based on esti mates of the costs
necessary...."
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42 U.S. C. 8 1395x(v)(1)(A) (enphasis added). To summarize this:
"Reasonabl e cost" equal s costs actually incurred, and i s determ ned
in accordance with regulations, which may Iimt what costs are
recogni zed as reasonable. Wth the words "costs...recogni zed as
reasonabl e,” Congress was still referring to reasonable costs,
al though the term was paraphrased such that the wording was
inverted. Congress was essentially saying: Hereis what qualifies
as a reasonabl e cost, but the Secretary can make regul ati ons that
limt what will be recogni zed as a reasonabl e cost. The fact that
Congress has paraphrased the term "reasonable costs" in the
definition of that termas "costs...recogni zed as reasonabl e,” and
that this paraphrase is simlar to the phrase "average anount
recogni zed as reasonabl e, " supports the Secretary's interpretation
of the phrase "average anount recogni zed as reasonabl e" as sinply
anot her paraphrase of the term"reasonable costs.” Therefore, it
is at the very | east reasonable for the Secretary to concl ude t hat
"average anount recognized as reasonable" is referencing the
"reasonabl e cost" | anguage of the subchapter.

2. Use of different terns

Epi scopal also relies on the fact that Congress did not use
the term"reasonable cost” or its definition in the GVE statute.
That i s, Congress did not use the phrase "average anount recogni zed
as reasonabl e costs" or "anmount of costs actually incurred.” The
nmeani ng of the phrase Congress didin fact use, Episcopal contends,
is"clearly different” fromthe statutory definition of "reasonabl e

cost,"” and this choice of words by Congress "illustrates that
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Congress intended for HCFA and the Secretary to | ook beyond the

amount of reasonable costs actually incurred in the base year and

to consider the historical costs incurred by specific providers for
GVE purposes. 'Were Congress chose different | anguage, we nust
presune that Congress intended the terns to have different
meanings.'" (citation and internal quotations omtted).

| di sagree with the assunpti on upon whi ch Epi scopal ' s ar gunent

is predicated, that the phrase "average anount recognized as

reasonable” is "clearly different” than the definition of
"reasonable costs."” Although it is true that Congress' use of
different |anguage wll sonetines indicate an intent that the

di fferent phrases have different nmeanings, it is also true that a
termor phrase may be varied or paraphrased, but still intended to
have the sanme neaning. This is essentially what the Secretary
reasons that Congress has done: she argues that the phrase
"aver age anount recogni zed as reasonabl e" is sinply a paraphrase of
the term"reasonable cost.” G ven that Congress has paraphrased

that term very simlarly in the very definition of "reasonable

costs,” as discussed in Section I1l11.B.1. of this opinion,
i medi ately above, | find this to be a reasonable interpretation.
Therefore, | cannot find, on the basis of Congress' failure to use

the ternms "reasonable costs" or "costs actually incurred" in 8
1861(h)(2)(A), that the Secretary's interpretation of that
subsection is inperm ssible or arbitrary and capri ci ous.

Epi scopal al so argues that, w thout a specific cross-reference

to the definition of "reasonable cost," or a nention of a
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requirenent that the costs actually be incurred, the word
"reasonabl e should be given its "everyday neaning." | f
Epi scopal's inplication is that application of such an "everyday
meani ng" would preclude a reference to the "reasonable cost”
definition (which it would have to do to keep ne fromdeferring to
the Secretary), | cannot agree.

3. "Notwi thstandi ng section 1861(v),..."

Epi scopal al so argues that Congress expressly directed the
Secretary to ignore the "reasonable costs" definition in
determ ning the "anmount recogni zed as reasonable...." "Paynents
for direct graduate nedical education costs" are governed by
subsection (h) of Section 1886 of the Social Security Act (at 42
U S C 8 1395w h)), and the phrase at issue here is in subsection
(h)(2)(A). Epi scopal points to the first provision of this
subsection, 8 1886(h)(1), which imedi ately precedes the provi sion
containing the phrase at issue, "average anount recognized as
reasonabl e,” and which reads, in pertinent part:

Not wi t hst andi ng section 1861(v), instead of any anounts

t hat are ot herw se payabl e under this title with respect

to the reasonabl e costs of hospitals for direct graduate

nmedi cal education costs, the Secretary shall provide for

paynents for such costs in accordance w th paragraph (3)
of this subsection.

42 U.S.C. 8§ 1395w h) (1) (enphasis added by Epi scopal).

Section 1886(h)(1) operates to switch the paynent of the GVE
expenses froma cost-based system (governed by 8 1861(v)) in which
hospitals are reinbursed retrospectively for their reasonable

costs, to the prospective paynent system That is, this
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effectuates the switch of these paynents that occurred by law in
1986 and by regulation in 1989, discussed in Section |I., above.

A readi ng of the above-quoted paragraph denonstrates that it
was for the purpose of this substitution that Congress directed
that 8 1861(v) be ignored here. The paragraph goes on to read
that, "instead," the Secretary shall provide for paynents in
accordance with paragraph (3). Thus, Paragraph (3) is neant to
repl ace what is being here ignored due to the "notw thstandi ng"
cl ause. It is telling that paragraph (3) gives a nethod of
calculating "hospital paynent anount per resident,” and not a
definition of "reasonable."

Thus, the phrase "notw thstanding section 1861(v)" was not
effecting anything so narrow as precluding the Secretary from
consi dering the definition of "reasonabl e costs" in determ ningthe
nmeani ng of "anounts recogni zed as reasonabl e.” Rather, this phrase
was doing away with the cost-based system altogether for these
paynents. Since this was the purpose of the "notw thstandi ng"
phrase, it was not put in by Congress to in any way affect the
perm ssi ble definitions of "reasonable" fromwhich the Secretary
could choose in defining the phrase which Congress left w thout
definition, "anounts recogni zed as reasonable.”

4. "Activist" | anguage

Epi scopal also points to a footnote in the D.C. Crcuit's

opinion in Admnistrators of the Tulane Educational Fund V.

Shal ala, 987 F.2d 790 (D.C.Cir. 1993), which reads:

W al so note that because the statute directs the HHS to
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"determ ne" the "average anount" of GVE costs per FTE

resident "recogni zed as reasonable,” it seenms unlikely

that Congress intended for the HHS to sinply | ook up a

hospital's approved NPR for [the base year] and plug it

into the statutory formula. This activist |anguage

suggest s that Congress nust have i ntended for the agency

t o make sone ki nd of substantive cal culation onits own,

whi ch m ght involve as well a current assessnent of the

reasonabl eness of prior determ nations.
ld., at 796 n. 6.

As the Court notes, the use of this |anguage by Congress is
some evidence of Congress's intent. However, it is not so
conpelling as to convince nme of Congress's intent on the issue
before nme. Had Congress intended a certain degree of activismon
the part of the HHS in determning APRAs, it could have so
provi ded. Furthernore, the reasoni ng quoted above from Tul ane in
fact supported the Secretary's position in that case. The
Secretary was there saying that the base years coul d be reaudited,
and the Court found that this was a reasonable interpretation
i.e., it deferred to this interpretation. Thus, in Tulane, the
inference fromthis "activist" |anguage of Congressional intent
upon which the Circuit Court relied only had to be strong enough to
al l ow deference to the Secretary's interpretation. |In the instant
action, where Epi scopal seeks to use the sane i nference to overcone
the deference owed to the Secretary's interpretation, rather than
to support that interpretation, the inference nust neet a nuch
hi gher standard. | do not find that such a strong inference of

Congressional intent can be made fromthis | anguage. ?

2 This caveat applies to many of the cases Epi scopal

cites. Wiile Episcopal sonetinmes contends, "This is what this
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B. Consistency with allowance of an adjustnent/exception

nechani sm
Epi scopal's claim is also based upon the fact that the
Secretary has authorized (and several courts have upheld) the
reaudit of base-year costs for the purposes of excludi ng costs that
had previ ously been m scl assified or i nproperly counted. Episcopal
ar gues:
[I]nasnuch as the GVE Regulations permt fisca
intermediaries to reaudit hospitals' base year cost
reports and to exclude certain cost itens deened to be
excessive or unwarranted for purposes of calculating a
hospital's APRA, the Secretary's failure to include a
speci fic adjustnent or "exception" mechanismwthin the
GVE Regulations to permt a hospital to request a
warranted increase in its APRA in order to take into
account unusual and unanticipated circunstances such as
the short-Ilived director positionvacanci es at Epi scopal,
renders the regulations contrary to the intent of
Congress, unreasonabl e, arbitrary and caprici ous, and an
abuse of agency discretion.
Plaintiff's Motion for Summary Judgnent, at 16. Episcopal further
propounds this argunent in its response to the Secretary's Mtion
for Sunmmary Judgnent, saying that the Secretary "ignores" the
"reasonabl e cost” rul es when all owing reaudits to | essen the costs,
in that it does not accept as the base year anpunt the anount
previously determ ned, but nevertheless considers herself
"restrained" by the very "reasonable cost" definition previously

i gnored when considering whether to increase the anount of costs,

court said," the court cited is often saying only "The Secretary
interprets it this way and that is a permssible interpretation,”
not, as Episcopal would like, "This is the way it nust be
interpreted.”
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as Epi scopal requests here. Plaintiff's Response, at 4.

The Secretary did not, as Epi scopal seens to believe, "ignore"
the definition of "reasonable cost,"” i.e. that such costs nust be
those "actually incurred,” in allowi ng the reauditing and revi sion

of the base year amounts for the purpose of determ ning the GVE
cost figures. Contrary to Episcopal's contention, only costs
"actually incurred" were included in the revised APRAs in the
reaudits: these incurred costs were checked to nake sure they had
properly been classified as GVE costs, and where found not to be,
wer e excl uded. Thus, whether costs were or were not actually
i ncurred was not reeval uated, but nerely the | abel s that such costs
had been given (as GVE or non-GVE costs). Since only costs
"actually incurred" were reevaluated in these audits, the
"reasonabl e cost" definition was not i gnored as Epi scopal contends.

The di stinction made by the Secretary i s between reauditing to
reconsi der costs which had been incurred in the base year but had
been inproperly counted or classified, which she has done, and
revising a hospital's base year nunbers to consider costs that had
not in fact been incurred in the base year but were incurred in
| ater years, which Episcopal urges she do. The Secretary has set
out in her brief her reasons for declining to include in a
hospital's APRA non-incurred costs. First, she believes that the
phrase "average anount recogni zed as reasonable” is areference to
the "reasonabl e costs" section and its "costs actually incurred"
requi renment. This reasoni ng was di scussed in the precedi ng section

of this opinion. | have found this to be a reasonable
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interpretation of the statutory |anguage.

The Secretary al so bases this distinction between the making
of upward and downward adjustnents on Congressional policy and
intent. She argues that, since Congress' purpose in changing from
a reasonabl e cost rei nbursenent systemto a prospective rate system
was to do away wwth the inflationary i ncentives which resulted from
t he cost-based system see H Rep. No. 25, 98th Cong., 1st Sess. 1,
132 (1983), reprinted in 1983 U S.C.C. A N 219, 351, it did not
want hospitals to be reinmbursed for increased costs in years after
t he base year. Defendant's Response Brief, at 6. Rather, Congress
intentionally omtted adjustnents or exceptions that would
effectively permt future rate-based paynents to becone
retrospective cost-based rei nbursenents, Defendant's Brief, at 17.
Congress, by limting upwards adjustnents in reinbursenents,
intended to give hospitals an incentive to keep costs down.

The Secretary has explained this view in her responses to
comrents that were submtted when the regul ati ons were proposed,
whi ch responses she issued at the time the regulations becane
final. The Secretary responded to these coments in pertinent part
as foll ows:

It is true that the revised GVE paynent nethod
established by section 1886(h) of the Act locks into

pl ace a teaching hospital's cost circunstances as they

exi sted during the base period with no provision for

nodi fying per resident anmounts to reflect changes in

t hose circunstances. W infer from the lack of an

exception for capital or any other category of costs

related to GVE progranms that it was the intent of

Congress to do this.
54 Fed. Reg. 40286, 40302 (enphasis added).
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We believe that Congress intended to establish a
paynment nmethod that has a historical basis in the GVE
costs of individual hospital s during the base period, but
which is not based on actual costs incurred for QGVE
prograns in any year thereafter. Thus, section 1886(h)
of the Act does not provide for any exceptions procedure
that would raise or | ower per resident anmounts based on
sone new circunstances of the program...W can only
infer that had Congress intended a nore general
exceptions process exist, it would have provided for this
in provisions of the law or in the conference report.
Further, it could be argued that if it were i ntended t hat
the per resident anounts reflect actual costs, there
woul d have been little point in changing the paynent
met hod already in effect in 1986. Congress coul d have
sinply retai ned reasonabl e cost rei mbursenent with sone
[imting factor on the rate-of-increase in the costs of
t hese prograns.

....We believe that it was the intent of Congress
not to take these sorts of program changes into account
but, rather, to leave it to the hospitals to adjust for
such changes in view of the anobunt of paynent they are
recei vi ng.

ld. at 40309 (enphasis added).
We have inferred from the revised paynent nethod
established by section 1886(h) of the Act that, for
Medi care paynent purposes, Congress intended to freeze
direct GVE financial arrangenents as they existed during
t he base period subject to an update factor for inflation
and recognition of changes in the nunber of residents in
approved prograns. It has the effect of tying Medicare
paynents to the financial arrangenents that existed in
t he base year, regardl ess of any future changes in such
arrangenents.
Id. at 40310.
| find the Secretary's interpretation of Congressional policy
and intent to be well-reasoned. Because | have so found, and
because | have found the Secretary's interpretation of "anount
recogni zed as reasonable"” as referring to the "reasonabl e costs”
definition to be reasonable as well, | cannot find her distinction

bet ween, on the one hand, reauditing to reconsi der costs which had
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been incurred in the base year but had been inproperly counted or
classified and, on the other, revising a hospital's base year
nunbers to consi der costs that had not in fact been incurred inthe
base year but would be incurred in |ater years to be arbitrary and
capricious. The distinction rests upon these bases which I have

found to be rational and well -reasoned.

C. Introduction of costs not previously clained in the

reaudit.

Epi scopal points to the preanble to the 1989 GVE Regul ati ons,
which stated that legitimte costs that had been inadvertently
omtted could be introduced during the reaudit. Epi scopal
apparently contends that the costs i n question were "inadvertently"
omtted fromits base year cost report.

Epi scopal cites a Provi der Rei nbursenent Revi ew Board deci si on
saying that "inadvertent" should not be strictly construed.

Ceveland dinic Foundation v. Blue Cross and Blue Shield

Assoc./Community Miutual Ins. Co., PRRB Hearing Dec. No. 94-D56

(July 20, 1994), Medi care & Medi caid Gui de (CCH) Y42, 593. However,
this deci sion was reversed by the Adm nistrator of the HCFA, upon

del egation fromthe Secretary, O eveland dinic Foundation v. Blue

Cross and Bl ue Shi el d Assoc./Comunity Mutual I ns. Co., HCFA Adm n.

Dec. (Sept. 21, 1994), Medi care & Medi cai d Gui de (CCH) 142, 746, and
this reversal was upheld by the District Court for the Northern
District of Chio, based in part upon the "inadvertent" |anguage.

Cleveland dinic Foundation v. Shalala, No. 94 Civ. 2414, CCH
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Medi care & Medicaid Guide 744,682 (N.D. Chio 1996).

Epi scopal nakes no argunent in its notion that the costs in
guestion were inadvertently omtted. |In fact, it states that it
purposely omtted such costs inits cost report for its base year
because those costs were not incurred inthat year. This is not an
"I nadvertent” om ssion under even the |oosest definition of the

term

D. Avoiding the "Cenenting" of M scal cul ations

1. Congress' authorization of a current assessnent of

r easonabl eness of base year costs

Epi scopal cites Tul ane, supra, for the D.C. Crcuit's holding

that the GVE statute is susceptible to the interpretation that
Congress neant to give the Secretary the "option of using a [base

year cost] figure that would be 'recognized as reasonabl e under

thistitle' at alater tinme after nore careful assessnent."” |[d. at
796. Epi scopal cites this and simlar |anguage of the Tul ane
opi ni on.

Again, this argunent, and the inpact of the D.C. Circuit's
hol ding to the i ssue before ne, are underm ned by the fact that the
D.C. Crcuit was saying only that the statute was susceptible to
thisinterpretation, not that it requiredit. This is evident when
t he above quoted | anguage is read in context. This section of the
Court's opinion, quoted nore fully, reads:

[1]t is decidedly unclear that the statute nmeant to al |l ow

the Secretary to use only the GVE cost figure that woul d
energe as reasonabl e through the regular NPR revi ew and
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t hree year reopening process. 1t mght just as well have
permitted the Secretary the option of using a figure that
woul d be "recogni zed as reasonabl e under this title" at
alater time after nore careful assessnent.

Id. (enphasis added). The Court, in the | anguage of Tul ane relied
upon by Epi scopal, was sinply giving deference to the decision of
the Secretary, as | nust here.

2. The Secretary's Acknow edgnent of the Need for Reauditing

to Ensure Fairness and Accuracy.

Epi scopal next points to the comments to HHS s proposal of the
GVE Regul ations, in which the Secretary stated that the purpose
behi nd the reaudit of base year GVE costs was to ensure that "the
anount determ ned [was] an accurate reflection of legitimte costs
incurred during the...base period.” 53 Fed. Reg. 36589, 36591
(1988). Episcopal also points to the |anguage that follows this
st at enent :

[We believethat it is very inportant that i nappropriate

costs not be included in the base-period anount. W are

concerned that, in the past, there have been sone

guesti onabl e costs erroneously reinbursed through the

di rect nedi cal education pass through. In particular, we

are concerned with msclassified costs and nonal | owabl e

costs.
ld. at 36591. Finally, Episcopal quotes the statenment nade in this
comrent that "the provisions of section 1886(h) of the Act would
seemto require that we correct these discrepancies in the base
period since there is no provision in the law for correcting them
later,” id. at 36593, and Epi scopal concludes that "it foll ows that

such policy shoul d extend across the board to those provi ders who,

such as Episcopal, had an extraordinary event occur during their
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base year which, inthe interest of fairness and accuracy, needs to
be accounted for going forward." Plaintiff's Brief, at 26.

First of all, I wll note that |I am not sure what effect
Epi scopal wants these statenents to have. The Suprene Court has
sai d:

W nust give substantial deference to an agency's
interpretation of its own regulations. Qur task is not
t o deci de whi ch anong several conpeting interpretations
best serves the regul at ory purpose. Rather, the agency's
interpretation nust be given "'controlling weight unl ess
it is plainly erroneous or inconsistent wth the
regulation."" In other words, we nust defer to the
Secretary's interpretation unless an"alternative readi ng
is conpelled by the regulation's plain | anguage or by
ot her indications of the Secretary's intent at the tine
of the regulation's pronul gation."

Thomas Jefferson Univ. v. Shalala, 512 U S. 504, 512, 114 S. Ct

2381, 2386-87, 129 L.Ed.2d 405 (1994) (citations omtted). Thus,
courts are to be extrenely deferential to the Secretary's
interpretation of HHS s regul ati ons. What Epi scopal here cites are
not regqgul ations, but nerely coments on what were then proposed
regul ations. Even if these statenents reflected policy that would
be hel pful to Episcopal's case, it is not the job of this Court to
hol d the Secretary or HHS to policy statenents nade in comments to
proposed regul ations.

In any event, these statenents concerning the Secretary's
reasoni ng and policy, evenif given wei ght here, woul d not weigh in
Epi scopal 's favor. The statenent made by the Secretary evinces the
goal of obtaining an accurate reflection of GVE costs "incurred
during the...base period." The Secretary spoke of the disall owance

of "m scl assi fied and nonal | owabl e" costs, and said that 8§ 1886(h)
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required that "these di screpancies [i.e. the m scl assified and non-
al | owabl e costs] in the base period" be corrected. Nowhere does
the l|anguage of this comment reflect a policy of accurately
reflecting costs incurred in years other than the base period, nor

of costs other than "m scl assifi ed and nonal | owabl e" ones.

E. Cr oss- Subsi di zati on

Section 1861(v) (1) (A provi des that the regul ations
establishing the nethods for determ ning the reasonable costs of
servi ces

shall (i) take into account both direct and indirect
costs of providers of services...inorder that, under the
net hods of determ ning costs, the necessary costs of
efficiently delivering covered services to individuals
covered by [Medicare] will not be borne by individuals
not so covered, and the costs with respect to individuals
not so covered wll not be borne by [ Medicare].

42 U.S.C. 8§ 1395x(v)(1)(A) (enphasis added by Epi scopal).

Epi scopal argues that "the net effect of the Secretary's GVE
Regul ati ons and the Internediary's refusal to include the disputed
sal ary and overhead costs in the cal cul ati on of Episcopal's APRA,
i s that Episcopal has been, and wll continue to be, forced to pass
on sone of its Medicare GVE expenses to non-Medi care patients.”

The Secretary counters by arguing that the ban on cross-
subsi di zati on was a feature of the former cost-based rei nbursenent
system governed by 8 1861(v) where this ban is found, and so does
not apply to the current prospective paynent system

As the Secretary argues, the ban on cross-subsidization is

found in the sections enacted to govern the cost-based system
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there i s no anal ogous ban i n the sections governing the prospective
paynent system By its own | anguage, the ban specifically applies
to the regulations establishing nethods used for determ ning
reasonabl e costs. Therefore, the ban on cross-subsidizati on does
not have any effect on regul ations or agency decisions regarding
the prospective paynent system that now applies to GVE
rei mbur senent .

Furthernore, as discussed above, § 1861(h) was neant to
repl ace 8 1861(v) insofar as it concerned the rei nbursenent of GVE
costs. That Congress did not include the cost-based systems
explicit ban on cross-subsidization in the prospective paynent
systemwhi ch replaced it for rei nbursenent of GVE costs indicates
that Congress did not intend that such a ban be in place wth

regard to the prospective paynent system

F. Analogy to other statutes

Finally, Episcopal argues that "[t]he interpretation of the
GVE Statute being urged here is consistent wwth the direction of
Congress, as shown by ot her Medicare provisions where by statute
and/ or regul ation provi ders have been given renedi es for atypical
base years." Episcopal cites adjustnents that are permtted for
(1) base year capital-related costs under the prospective paynent
system (2) base year operating costs under the Tax Equity and
Fi scal Responsibility Act of 1982 (TEFRA); (3) base year operating
costs under the prospective paynent system and (4) yearly routine

operating cost limts.
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This argunent in no way conpels an interpretation of this
statute as mandati ng the adjustnent of base year costs to reflect
hi gher costs incurred in other years. That adjustnent nechani sns
are found explicitly el sewhere does not nean that the Secretary's
decision not to infer one here, where Congress has not placed such
a nmechanism is arbitrary and capricious or inpermssible. In
fact, the Secretary very reasonably decided that, had Congress
i ntended such a nmechanism to be available in this instance, it
would have explicitly included |anguage effecting such an
adj ustment nechanismas it had in other contexts. 54 Fed. Reg.
40286, 40302 (rel evant | anguage quot ed supra). Thus, the fact that
Congress did explicitly include an adjustnment nechanism in the
provi sions cited by Episcopal but did not wwth regard to GVE costs

in fact supports the Secretary's interpretation.

I V. Concl usi on

None of Episcopal's argunents convinces ne that the
Secretary's readi ng of the statute, her defining of "average anount
recogni zed as reasonabl e" i n accordance with the "reasonabl e costs”
definition, and her decision to decline to include for the purpose
of cal cul ating Epi scopal's APRA costs that were incurred in years
other than its base year, are "arbitrary and capricious" or are
i nperm ssi ble readings of the statute. The Secretary has clearly

made a "consi deration of the relevant factors,” C. K. v. New Jersey

Dept. of Health and Human Services, 92 F.3d 171, 182 (3d GCr.

1996), and | cannot say there has been a "cl ear error of judgnent."

26



Id. The Secretary has considered the organi zati on and wor di ng of
the statute, the history of the Wl fare Act, and Congressional
policy and intent, and has cone to a reasonable conclusion as to
their effect. Her interpretation is consistent with Congress's
intent in revising the GVE reinbursenent system of encouraging
predictability, efficiency, and cost reduction. See H Rep. No. 25,
98t h Cong., 1st Sess. 1, 132 (1983), reprintedin 1983 U.S.C.C A N
219, 351.

For these reasons, and because | find no issue of materi al
fact, | will grant the Secretary's Mdtion for Summary Judgnent, and
| will deny EpilsdopdE ' WNINEED 0BT ATES SDInSERIYCT UCQURNt .

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EPI SCOPAL HOSPI TAL : CIVIL ACTI ON
V. : No. 96-3137
DONNA E. SHALALA, SECRETARY

DEPARTMENT OF HEALTH AND HUVAN
SERVI CES

ORDER
AND NOW on this day of June, 1997, IT IS ORDERED t hat
Plaintiff's Mdtion for Sunmary Judgnent is DENIED. |IT IS FURTHER
ORDERED t hat Defendant's Mdtion to Dismss or, inthe alternative,

for Summary Judgnent, is GRANTED.

BRODY, J.
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