IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HENRY E. CHASE : ClVIL ACTI ON
V. :

WACKENHUT CORRECTI ONS :

CORPCRATI ON, et al. : NO 97-3337

MEMORANDUM

WALDMAN, J. June 13, 1997
Presently before the court is plaintiff's notion for

| eave to proceed in fornma pauperis with this pro se 42 U S.C

§ 1983 action in which he asserts a variety of clains.

Plaintiff is an inmate at the Del aware County Pri son.
He al | eges that he has received "frivol ous" m sconduct citations
and was gi ven disciplinary hearings "not run according to proper
procedures.” He alleges that his inability to shower, exercise
or receive visitors while placed on 24 hour | ock-down constitutes
cruel and unusual punishnent. He alleges that a prison counsel or
di ssuaded a witness to the shooting for which plaintiff is
incarcerated fromtestifying for himafter he had "finally tal ked
the witness into testifying." He alleges that defendants
Andrews, Lyons, Riggins and Dool ey reneged on an agreenent he had
"negotiated” with themthat he would be rel eased fromthe
restrictive housing unit ("RHU') in exchange for his statenent
regardi ng an incident involving an all eged use of excessive force
whi ch he witnessed. He alleges that an energency response team

forci bly handcuffed and shackled himin his cell during a search



i n which personal property and | egal research for an upcom ng
crimnal trial were destroyed.

Plaintiff is a prisoner. On at |east twelve prior
occasi ons since March 1995, while plaintiff was incarcerated at
various correctional facilities, he brought actions in the

District Court which were disni ssed as frivolous. Therefore,

plaintiff's request to proceed in forma pauperis with the
foregoing clains will be denied as required by 28 U S. C

§ 1915(g). See also Green v. Nottingham 90 F.3d 415, 420 (10th

Cr. 1996).

Plaintiff also alleges that defendants Andrews, Lyons,
Dool ey and Lyden "arranged it so" that another inmate woul d
"physically attack” him Plaintiff alleges that the other inmate
was "well known for attacking inmates and guards" and "was
supposed to be segregated fromother inmates.” Plaintiff alleges
that one of the guards attacked by this inmate had required
hospitalization. Plaintiff alleges that neverthel ess the
assaulting inmate was rel eased and given access to plaintiff
while he was exercising wth the apparent intent that he be
assaulted. These allegations, which at this juncture nust be
accepted as true, are sufficient to showthat at the tine of this
all eged incident plaintiff was placed in inmnent danger of

serious physical injury. See Gbbs v. Roman, 1997 W. 302399, *3

(3d Gr. June 6, 1997).



Accordingly, plaintiff's notion for |eave to proceed in

forma pauperis wll be granted as to his assault/intentional

failure to protect claimand wll otherw se be deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HENRY E. CHASE : CVIL ACTI ON
V.
WACKENHUT CORRECTI ONS CORPORATI ON, :
et al. : NO 97-3337
ORDER

AND NOW to wit, this day of June, 1997,
consistent with the acconpanying menorandum filed this date, IT
| S ORDERED t hat :

1. Plaintiff's notion for |eave to proceed in fornma
pauperis is GRANTED as to his assault/intentional failure to
protect claimagainst Warden Raynond Andrews, Assistant Warden
Lyons, Captain WIIiam Dool ey, and Li eutenant John Lyden.

Plaintiff's notion for |eave to proceed in forma pauperis is

DENIED as to all remaining clains and defendants naned in this
conplaint. The Clerk is directed to anend the caption of the
conpl ai nt accordi ngly.

2. Plaintiff shall pay in installnents the ful
filing fee of $150.00. Based on the financial information
provided by plaintiff in support of his notion to proceed in

forma pauperis, plaintiff is assessed an initial partial filing

fee of $5.46. The Warden or other appropriate official at

Del aware County Prison or at any prison at which plaintiff nay be



incarcerated is directed to deduct $5.46 fromplaintiff's inmte
trust fund account and forward that anount to be credited, to
Civil Action No. 97-3337, to the "Clerk of the United States
District Court for the Eastern District of Pennsylvania, 601
Mar ket Street, Room 2609, Phil adel phia, PA 19106."

3. The Warden or other appropriate official at
Del aware County Prison or at any prison at which plaintiff may be
incarcerated shall after the initial partial filing fee is
collected and until the full filing fee is paid, deduct from
plaintiff's account, each tine that plaintiff's inmte trust fund
account exceeds $10, an anmpbunt no greater than 20 percent of the
noney credited to his account during the preceding nonth and
forward that anmount, to be credited to Gvil Action No. 97-3337,
to "Clerk of the United States District Court for the Eastern
District of Pennsylvania, 601 Market Street, Room 2609,
Phi | adel phia, PA 19106."

4. The conplaint is to be filed, the summobnses are to
i ssue, service of the summonses and conplaint is to be made upon
War den Raynond Andrews, Assistant Warden Lyons, Captain Dool ey,
and Li eutenant John Lyden by the U S. Marshals Service in the
event that waiver of service is not effected under Fed.R G v.P.
4(d)(2). The Cerk of Court shall also send a copy of the
conplaint to the attorney representing the correctiona
institution where the claimis alleged to have arisen. To effect
wai ver of service the Cerk of Court is specially appointed to

serve witten waiver requests on the defendants. The waiver of
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servi ce requests shall be acconpani ed by copies of the conplaint
and shall informthe defendants of the consequences of conpliance
and of failure to conply with the requests. The requests shal

al l ow the defendants at | east 30 days fromthe date they are sent
(60 days if addressed outside any judicial district of the United
States) to return the signed waivers. |If a signed waiver is not
returned within the tinme limt given, the Cerk of Court's office
shall transmt the summons and a copy of the conplaint to the
U.S. Marshals Service for imedi ate service under Fed.R Cv.P.
4(c)(1), and a copy of this Order is to be directed to all
parties.

5. Al'l original pleadings and ot her papers submtted
for consideration to the Court in this case are to be filed with
the Cerk of this Court. Copies of papers filed in this Court
are to be served upon counsel for all other parties (or directly
on any party acting pro se). Service may be by mail. Proof that
service has been nade is provided by a certificate of service.
This certificate should be filed in the case along with the
ori gi nal papers and should show the day and manner of service.

An exanple of a certificate of service by mail follows:
", (nane) , do hereby certify
that a true and correct copy of the
f oregoi ng (nane of pleading or other
paper) has been served upon (nane(s)
of person(s) served) by placing the sane

inthe US Mil, properly addressed,
this (date) day of (mont h) , (year).

(Signature)”



| f any pl eading or other paper submtted for filing does not
include a certificate of service upon the opposing party or
counsel for opposing party, it may be disregarded by the Court.

6. Any request for court action shall be set forth in
a notion, properly filed and served. The parties shall file all
notions, including proof of service upon opposing parties, with
the Cerk of Court. The Federal Rules of Cvil Procedure and
| ocal rules are to be followed. Plaintiff is specifically
directed to conply with Local Gvil Rule 7.1 and serve and file a
proper response to all notions wthin fourteen (14) days.
Failure to do so may result in dismssal of this action.

7. Plaintiff is not required to conply with Section
4:01 of the Civil Justice Expense and Del ay Reduction Plan for
the United States District Court for the Eastern District of
Pennsyl vania (the "Plan"), unless directed by further O der of
t he Court.

8. Plaintiff is specifically directed to conply with
Local Rule 26.1(f) which provides that "[n]o notion or other
application pursuant to the Federal Rules of Civil Procedure
governi ng di scovery or pursuant to this rule shall be nade unl ess
it contains a certification of counsel that the parties, after
reasonabl e effort, are unable to resolve the dispute.” Plaintiff
shall attenpt to resolve any discovery disputes by contacting
defendant's counsel directly by tel ephone or through

correspondence.



9. No direct communication is to take place with the
District Judge or United States Magistrate Judge with regard to
this case. Al relevant information and papers are to be
directed to the O erk.

10. In the event the sumons is returned unexecuted,
it is plaintiff's responsibility to ask the Cerk of the Court to
i ssue an alias sumons and to provide the Clerk with the
defendant's correct address, so service can be made.

11. The parties should notify the Cerk's Ofice when
there is an address change. Failure to do so could result in
court orders or other information not being tinely delivered,
whi ch could affect the parties' legal rights.

12. The Cerk is directed to send a copy of this order
to the Warden of Del aware County Prison.

BY THE COURT.:

JAY C. WALDMAN, J.



