IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Joseph L. Schwartz . CVIL ACTION
V. :

I ndustrial Valley Title Insurance Co.,

Nat i onal Abstract Agency, Inc.,

Ri chard B. Moore

Joseph N. Reilly, and :
Jeral d Gardi ner : No. 96-5677

VEMORANDUM AND ORDER

Norma L. Shapiro, J. June 4, 1997
Joseph L. Schwartz ("Schwartz") filed this action in
August, 1996, to collect fromR chard B. More ("More") on a
pur chase noney nortgage, or, in the alternative, to collect the
val ue of the nortgage from Nati onal Abstract Agency, Inc.
("National Abstract") or Industrial Valley Title Insurance Co.
("1'VT"). National Abstract, in noving to dismss Schwartz's
conplaint, alleged in part that Schwartz had failed to inpl ead
his former partner, Joseph N. Reilly ("Reilly"), and Jerald
Gardiner ("Gardiner"), a notary public. The court, granting
National Abstract's notion to dismss in part, gave Schwartz
| eave to amend the conplaint and join Reilly and Gardi ner.
Schwartz joined Reilly and Gardi ner as indi spensable parti es.
Before the court now are Reilly's notions to disqualify
Schwartz's counsel, WIlliam G Blasdel, Jr., Esq. ("Blasdel"),
and for sanctions under FFR CGv.P. Rule 11 and 28 U S.C. § 1297.
| . FACTS



In June, 1988, Mdore and Nicholas Loriner ("Loriner")
bought 1434-36 Kater Street ("Kater Street property") from
Schwartz and Reilly. Moore and Loriner agreed to borrow $66, 000
from Schwartz and Reilly, and to pay ten percent (10% interest
in nmonthly installnents of $550; the debt was recorded in a note
and a purchase noney nortgage. More and Loriner paid the
nmonthly interest through April, 1990, but not since then. Moore
and Lorimer have paid none of the principal.

Schwartz and Reilly had borrowed noney from Meridi an
Bank ("Meridian") in 1986. |In early 1990, Schwartz authorized
Reilly to give Meridian a security interest in the nortgaged
Kater Street property or the nortgage interest paynents due
Schwartz and Reilly from Mbore and Lorinmer. Schwartz clains
Reilly, acting outside the scope of Schwartz's authorization, had
t he Moore/ Lorinmer nortgage marked satisfied in exchange for a new
nort gage executed by Lorinmer in favor of both Schwartz and Reilly
but assigned to Meridian. This transaction took place on
February 12, 1990 wi thout Schwartz's know edge.

The February 12, 1990 closing was held at the National
Abstract office. National Abstract prepared the cl osing
docunents, including: 1) a Mdrtgage Satisfaction for the
Moor e/ Lori mer 1988 nortgage on the Kater Street property; 2) a
new Mortgage, Bond and Warrant on the Kater Street property from
Lorinmer to Schwartz and Reilly; 3) an assignnent of the new
Lorimer Mortgage, Bond and Warrant from Schwartz and Reilly to

Meridian; and 4) an IVT title insurance policy nam ng Meridian as
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the insured. Both the Mirtgage Satisfaction and the Assi gnnent
to Meridian required Schwartz's signature. Schwartz clains he
never signed those docunents. He did not attend the cl osing;
Nati onal Abstract did not notify himof the closing, or
comruni cate with himin any way. He did not receive noney for
sati sfaction of the nortgage.

At the closing, Reilly told the notary public,
Gardi ner, that Schwartz had verbally authorized the Mrtgage
Satisfaction. Gardiner did not confirmthis authorization with
Schwartz. |Instead, Gardiner wtnessed and notarized all the
docunents prepared by National Abstract and attested to the
identities of parties executing the docunents, including
Schwart z.

Schwartz retained Bl asdel on July 16, 1993, to

represent himin Meridian Bank v. Schwartz; the bank had

confessed judgnent against Schwartz on the 1986 joint |oan signed
by Schwartz and Reilly. A week later, Schwartz and Reilly net

wi th Bl asdel to discuss a possible counterclai magainst Meridian.
Based on that discussion, Reilly also retained Bl asdel and signed
a "Power of Attorney/Contingency Fee Agreenent” which read, in
part,

| . . . appoint WIlliam G Bl asdel, Jr.
Esquire as ny true and | awful attorney to act
for me, and in ny name in the matter of ny
clains arising fromthe | oan docunents si gned
on Novenber 13, 1986, the litigation known as
Meridian Bank v. Joseph L. Schwartz, and
matters arising subsequently or ancillary
thereto. | acknow edge the potenti al

conflict of interest wwth the representation
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of my interests and the interests of Joseph
L. Schwartz, and | waive such conflict of
i nterest.
Pl. Answer to Mdtion to Disqualify Counsel, Ex. C (enphasis

added). The strategy Bl asdel devised to defend Meridian Bank v.

Schwartz included joining Reilly and "Reilly and Schwartz" as
third-party defendants. Reilly authorized Bl asdel to accept

service and appear for himin Mridian Bank v. Schwartz; Reilly

never paid any fees to Blasdel. The Meridian litigation settled
May 3, 1994.

On February 14, 1996, as part of the settlenent in

Meridian Bank v. Schwartz, Meridian assigned Schwartz its
interest in the Kater Street property, subject to the Loriner
nortgage. Meridian advised Schwartz that the bank never received
any paynents on the Kater Street nortgage.

Schwartz clains he did not |earn of the Loriner
nortgage on the Kater Street property, and its assignnment to
Meri di an on February 12, 1990, until he received a copy of the
assignnent in 1996, even though Lorinmer listed Schwartz and
Reilly as creditors when he filed for bankruptcy on August 22,
1990.' In August, 1996, Schwartz filed this action agai nst
Moore, |VT and National Abstract; he clains he is still owed the
principal and interest on the original More/Loriner nortgage
because he did not authorize its satisfaction. At a January 6,

1997, hearing on all outstanding notions, the court granted in

1. Loriner's debts were discharged on March 21, 1991
4



part National Abstract's notion to dismss Schwartz's conpl ai nt
because Schwartz had failed to name two indi spensable parties,
Reilly and Gardiner. On January 20, 1997, Schwartz filed an
anmended conplaint joining Reilly and Gardi ner.

Reilly then noved to disqualify Blasdel as Schwartz's
counsel because Reilly, a current or fornmer client of Bl asdel's,
had not consented to Blasdel's representation of Schwartz in
litigation adverse to his interests. Follow ng an evidentiary
hearing on Reilly's notion to disqualify Bl asdel, Schwartz was
permtted to file a supplenental brief on Blasdel's
disqualification as a potential witness. On April 10, 1997,
Reilly al so noved for sanctions agai nst Blasdel, under F.R Cv.P.
Rule 11 or 28 U.S.C. § 1927.

I'l. DI SCUSSI ON

1. Disqualification of Plaintiff's Counsel

Reilly noves to disqualify Blasdel as counsel for
Schwart z because Bl asdel's representation viol ates Pennsylvania's
Rul es of Professional Conduct 1.7 and 1.9. An attorney's
responsibility to a current client is governed by Rule 1.7:

(a) A lawer shall not represent a client if
the representation of that client will be
directly adverse to another client, unless:
(1) the lawyer reasonably believes the
representation wll not adversely affect the
relationship with the other client; and
(2) each client consents after
consul tation
(b) A lawyer shall not represent a client if
the representation of that client may be
materially limted by the | awer's
responsibilities to another client or to a



third person, or by the |lawer's own
i nterests, unless:

(1) the lawyer reasonably believes the
representation will not be adversely
affected; and

(2) the client consents after full
di scl osure and consultation. Wen
representation of nultiple clients in a
single matter is undertaken, the consultation
shal | include explanation of the inplications
of the commobn representation and the
advant ages and risks invol ved.

Bl asdel argues that he never represented Reilly, but
even if he did, Reilly is a former client who consented to
Bl asdel ' s adverse representation of Schwartz. An attorney's
responsibility to a former client is governed by Rule 1.9:

A | awer who has fornerly represented a

client in a matter shall not thereafter:

(a) represent another person in the sane or

a substantially related matter in which that

person's interests are nmaterially adverse to

the interests of the former client unless the

former client consents after full disclosure

of the circunstances and consultation; or

(b) use information relating to the

representation to the di sadvantage of the

former client except as Rule 1.6 would permt

with respect to a client or when the

i nformati on has becone generally known.
Bl asdel argues that Reilly waived any conflict of interest when
he signed the "Power of Attorney/Contingency Fee Agreenent” in
1986 in connection with the Meridian litigation.

The evidentiary hearing on the notion to disqualify
suggest ed Bl asdel m ght be called as a witness because settl enent
of the 1993 Meridian action involved the Kater Street property.

Rule 3.7(a) of the Rules of Professional Conduct provides:



A | awyer shall not act as advocate at a trial
in which the lawer is likely to be a
necessary W tness except where:

(1) the testinobny relates to an uncontested
I Ssue;

(2) the testinony relates to the nature and
val ue of | egal services rendered in the case;

or
(3) disqualification of the | awer woul d
wor k substantial hardship on the client.

Reilly's nmotion to disqualify Bl asdel raises four
guestions: a) Did or does Blasdel represent Reilly; b) Is this
action substantially related to the Meridian litigation; c¢) D d
Reilly consent to Blasdel's representation of Schwartz in this
matter; and d) Is Blasdel likely to be a witness in this action.

a. Bl asdel 's representation of Reilly

An attorney-client relationship is forned when the

client consents to an attorney's providing | egal services.

Committee on Prof. Ethics and Gievances of the Virqgin |Islands

Bar Ass'n v. Johnson, 447 F.2d 169, 174 (3d Gr. 1971) (lawer's

suspension fromthe bar for professional m sconduct reversed for
procedural error). An attorney-client relationship can be
inferred fromconduct if the client requested | egal services and

the attorney accepted. Stainton v. Tarantino, 637 F. Supp. 1051

1066 (E.D. Pa. 1986) (no attorney-client relationship where
attorney perfornmed | egal services principally for his own benefit
al t hough his business partners benefitted fromhis |egal work).

Absent an express contract, an inplied
attorney/client relationship will be found if
1) the purported client sought advice or

assi stance fromthe attorney; 2) the advice
sought was within the attorney's professional
conpetence; 3) the attorney expressly or
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inpliedly agreed to render such assi stance;
and 4) it is reasonable for the putative
client to believe the attorney was
representing him

At ki nson v. Haug, 622 A 2d 983, 986 (Pa.Super. 1993) (citing

Shei nkopf v. Stone, 927 F.2d 1259 (1st Cir. 1991) (attorney

acting as an investor had not formed an attorney/client
relationship with a fellow investor).

Bl asdel represented Reilly in the Meridian action. He
met with Reilly to discuss strategy. He entered an appearance on
behal f of Reilly, and accepted service for Reilly. Reilly agreed
to and signed a Power of Attorney/Contingency Fee Agreenent that
expressly stated Bl asdel was his attorney. Wthin the |ast year,
and as recently as January, 1997, Reilly gave Bl asdel information
pertaining to Reilly's business with Schwartz, including copies
of nortgages and the title report for the Kater Street property.
Reilly considered Blasdel his attorney until Schwartz joi ned
Reilly as a defendant in this action; Reilly then secured new
counsel .

It is not necessary to determne Reilly's status as a
former or current client if Blasdel's representation of Schwartz

woul d violate both Rules 1.7 and 1. 9. See, e.dq., Vanderveer

G oup v. Petruny. I n Vanderveer Group, TVG s counsel filed an

action against MMG  TELERx, MMG s 51% owned subsi diary, was not
a party to the action, but had been represented by TVG s counse
until a nonth after the action was filed. Wen discovery in the

TVG MMG action reveal ed that material TVG considered proprietary



was being used by TELERx, TVG then filed a related acti on agai nst
TELERx. TVG s counsel argued its prior representation of TELERX
did not provide it with TELERX confidences material to the
litigation. The court held that TVG s counsel had "gained a
greater understandi ng of the general operating procedures of
TELERXx"; this caused a "serious potential for conflict of
interest[.]" ld. at *6.

Moreover, even if there is little or no
danger of a breach of client confidences
which directly and specifically inplicated
the issues inthis litigation, there is still
a conflict of interest probleminherent in
the continued representation of TVGin a
matter in which the interests of TVG and
TELERx are directly and materially adverse,
and such conflict exists no matter whether
the standards of Rule 1.7 or of Rule 1.9 are
applied. Both Rule 1.7 and Rule 1.9 give
effect to the overarching principle that an
attorney owes a duty of loyalty to clients
and should not be involved in litigation in
which loyalties to two current clients or to
a current and a forner client are likely to
be divided. Thus, an attorney should avoid
situations in which the duty of loyalty to
one client mght be inpaired by the equally
i nportant duty to vigorously represent the
ot her client.

Vanderveer Group v. Petruny, 1994 W. 314257 at *7 (E.D. Pa. 1994)

(counsel disqualified as a result of conflicts of interest
violating both rules). Blasdel |ikew se owed Reilly a duty of
loyalty, as a fornmer or a current client; there is a conflict of
interest under either Rule 1.7 or Rule 1.9.
b. Rel ati onship to the Meridian litigation
Schwartz clains that the Meridian litigation is

separate from and unrelated to, this action. The existence of a



substantial relationship is determ ned by: 1) the scope of the
prior representation; 2) the nature of the prior action; 3) and
whet her rel evant confidential information m ght have been

disclosed in the prior representation. Reading Anthracite Co. V.

Lehi gh Coal & Navigation Co., 771 F. Supp. 113, 115 (E. D. Pa.

1991); INA Underwriters Ins. Co. v. Nalibotsky, 594 F. Supp.

1199, 1206 (E.D. Pa. 1984); Tran v. Meyers, 1995 W. 584374 *2

(E.D. Pa. 1995); Rickards v. CertainTeed Corp., 1995 W 120231

(E.D. Pa. 1995). There is a substantial relationship where
"facts pertinent to the problens for which the original |egal
services were sought are relevant to subsequent litigation."

United States Football League v. National Football League, 605 F.

Supp. 1448, 1459 (S.D.N. Y. 1985); see also, Tran, 1995 W. 584374

at *2.

The Meridian litigation related to funds owed t he bank
by Reilly and Schwartz. That debt was originally unrelated to
the Kater Street property. However, Schwartz authorized Reilly
to pledge to Meridian paynents due them under the Moore-Loriner
purchase noney nortgage on the Kater Street property as security
for their bank debt. Instead, on February 12, 1990, the Kater
Street More-Loriner nortgage was satisfied and a new nortgage
fromLorinmer only was assigned to Meridian as collateral for the
original Reilly and Schwartz |oan. Settlenent of the Meridian
litigation involved that 1990 nortgage. Reilly gave Bl asde
docunments pertaining to the Kater Street property in connection

wth the settlenent. The Meridian litigation, and Bl asdel's
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representation of Reilly, are substantially related to this
litigation.
C. Reilly's consent to Bl asdel's adverse

representati on of Schwartz

Schwartz argues that Reilly has waived any possible
conflict of interest in this action when he consented to the
adverse representation in the Meridian action. The right to be
fully infornmed about possible conflicts of interest cannot be

easily waived. International Longshorenen's Ass'n., Local Union

1332 v. International Longshorenen's Ass'n., 909 F. Supp. 287,

292 (E.D. Pa. 1995) (conflict of interest not waived where

def endant's counsel spoke only to plaintiff's counsel and not to
plaintiff directly). "Attorneys nust consult with their clients
about potential conflicts of interest, and nust disclose the
facts and circunstances surrounding the conflicts to such an
extent that the clients appreciate the significance of the

conflict." Id. See also, Brennan v. |Independence Blue Cross, 949

F. Supp. 305, 308 (E.D. Pa. 1996) (no waiver of conflict of
i nterest although defendant could have surm sed that plaintiff's
counsel m ght represent plaintiff against defendant).

Reilly did consent to Blasdel's representation of
Schwartz against Reilly in the Meridian litigation "and matters
ari sing subsequently or ancillary thereto," but Reilly consented
after consulting with Blasdel and |earning Blasdel's strategy in
that litigation. Blasdel did not informReilly that he would

represent Schwartz in any future dispute between Schwartz and
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Reilly in connection with the 1990 closing. Reilly's 1993

consent is inadequate to constitute a waiver in this litigation
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d. Bl asdel as a |likely wtness

Rul e of Professional Conduct 3.7(a) prohibits an
attorney fromacting as an advocate in a trial where he or she is
likely to be called as a wtness. At this stage of the
l[itigation, it is not clear whether Blasdel is likely to be a
witness. It is possible that defendants will depose Bl asdel to
determ ne his know edge of the February 12, 1990 cl osi ng when the
Meridian litigation was settled. "Nothing in Rule 3.7 prevents
[an attorney/wi tness] fromrepresenting [the client] in al

pretrial matters, including discovery." Lebovic v. Nigro, 1997 W

83735 at * 1 (E.D. Pa. 1997) (nmotion to disqualify denied w thout
prejudice to renew if discovery reveals counsel is likely to be a
necessary witness at trial). Blasdel would not be disqualified
as Schwartz's counsel solely because he m ght be a prospective

W t ness unl ess that prospect would becone |likely rather than

merel y possible.?

2. Schwartz filed a supplenental brief on whether Blasdel is a
likely wtness. Schwartz denies Bl asdel has any know edge of the
original Lorimer/NMore purchase noney nortgage or the 1990

Lori mer nortgage assignment to Meridian. Schwartz admts that
Reilly mght call Blasdel as a witness. Schwartz suggests the
court "grant judgnent in favor of Defendant Joseph N. Reilly and
against Plaintiff Joseph L. Schwartz in this natter” on Reilly's
asserted defense of statute of limtations. Pl. Supp. Br. Opp.
Def. Motion to Disqualify Counsel at 3.

Reilly has not noved for summary judgnment on the
statute of limtations bar. Ganting Reilly judgnent at this
stage of the litigation would be inappropriate unless "the
conpl aint facially shows nonconpliance with the limtations
period . . ." Gshiver v. Levin, Fishbein, Sedran & Berman, 38
F.3d 1380, 1384 n.1 (3d Gr. 1993). Schwartz alleges in the
conpl ai nt and anmended conpl aint that he did not know of the

(continued...)
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F.R CGv.P.

hel d:

2. Reilly's Mdtions for Sanctions
Reilly noves for sanctions agai nst Bl asdel under
Rule 11 and 28 U.S.C. § 1927.
a. Rule 11
Rul e 11(b) provides:

By presenting to the court (whether by
signing, filing, submtting, or |ater
advocating) a pleading, witten notion, or

ot her paper, an attorney . . . is certifying
that to the best of the person's know edge,
information, and belief, forned after an

i nquiry reasonabl e under the circunstances,--
(1) it is not being presented for any

I mproper purpose, such as to harass or to
cause unnecessary delay or needl ess increase
in the cost of litigation,

(2) the clainms, defenses, and other |ega
contentions therein are warranted by existing
| aw or by a nonfrivol ous argunent for the
extension, nodification, or reversal of
existing | aw or the establishnent of new | aw,
(3) the allegations and other factual
contentions have evidentiary support or, if
specifically so identified, are likely to
have evidentiary support after a reasonable
opportunity for further investigation or

di scovery; and

(4) the denials of factual contentions are
warranted on the evidence or, if specifically
so identified, are reasonably based on a |ack
of information or belief.

In Cooter & Cell v. Hartmarx Corp., the Suprenme Court

Det ermi ni ng whet her an attorney has viol ated
Rul e 11 involves a consideration of three
types of issues. The court nust consider

2. (...continued)

February 12, 1990 closing until 1996. |If there is a statutory
bar, it would appear to apply to all defendants. There is no
reason for the court sua sponte to grant judgnent solely in
Reilly's favor.
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factual questions regarding the nature of the
attorney's prefiling inquiry and the factual
basis of the pleading or other paper. Legal

i ssues are raised in considering whether a
pleading is "warranted by existing law or a
good faith argunment” changing the | aw and
whet her the attorney's conduct violated Rule
11. Finally, the district court nust
exercise its discretion to tailor an
"appropriate sanction."

Cooter & Cell v. Hartmarx Corp., 496 U. S. 384, 399 (1990) (Court

upheld Rule 11 sanctions inposed after involuntary dism ssal).

Rul e 11 sanctions nmay rei nburse the noving party for the expense

of litigating those pleadings that violated Rule 11. 1d. at 406.
Reilly nmoves for inposition of sanctions because

Bl asdel, in "Answer of Plaintiff Schwartz to Mdtion to Disqualify

Counsel ," denied he had represented Reilly in the Meridian
action. "On the contrary, Attorney Bl asdel was an adversaria
counsel against Reilly, and did not represent Reilly in Meridian

v. Schwartz." Pl. Ans. to Motion to Disqualify Counsel, | 5.

Bl asdel had an insufficient factual basis for claimng he never
represented Reilly in the Meridian litigation; he knew he had
entered an appearance on Reilly's behalf in Meridian and had
obtained Reilly's signed "Power of Attorney/Contingency Fee
Agreenent” appoi nting Bl asdel as his attorney and wai vi ng any
conflict of interest that mght arise under Rule 1.7. Blasdel's

bal d assertion, both in pleadings and at the hearing on Reilly's
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notion to disqualify, that he had not represented Reilly in the
Meridian litigation was a violation of Rule 11.°3
In Schwartz's answer to Reilly's notion to disqualify,

Bl asdel asserted two other bases for the denial of the notion: 1)

3. Schwartz now clains there was no partnership or joint venture
called "Reilly and Schwartz." 1In Schwartz's answer to the notion
to disqualify him Bl asdel asserts, "REILLY AND SCHMRTZ is a
non-exi stent entity referred to in several Meridian docunents as
the | egal partnership of Schwartz and Reilly doing business with
t he bank, and as the actual debtor on the 1986 Meridian | oan."

Pl. Ans. to Motion to Disqualify Counsel, n. 1. But appended to
Schwartz's answer is the "Conplaint of Defendant Joseph L
Schwartz Agai nst Additional Defendants Joseph Reilly, Reilly and
Schwartz, and David C. Bragg" fromthe Meridian litigation; it
states, "Additional Defendant REILLY AND SCHWARTZ is a

Pennsyl vania partnership with it's [sic] sole place of business
at 1614 Naudain Street, Phil adel phia, PA, 19107, and is a citizen
of the Commonwealth of Pennsylvania.”™ Pl. Ans. to Mdtion to

D squalify Counsel, Ex. Cat { 2.

Havi ng asserted the existence of the partnership in
prior litigation, Schwartz is judicially estopped fromstating
that Reilly and Schwartz is a "non-existent entity" or that they
were never partners. See, MCarron v. Federal Dep. Ins. Corp.,

111 F. 3d 1089 (3d Gr. 1997); Governnent of the Virgin Islands v.
Pani agua, 922 F.2d 178, 183 (3d Cir. 1990); Murray v.
Silberstein, 882 F.2d 61, 66 (3d Cir. 1989) ("the law of this
circuit bar[s] switches of position of this kind'); Oneida Mtor
Freight, Inc. v. United Jersey Bank, 848 F.2d 414, 419 (3d Gr.
1988). Judicial estoppel "prevent[s] a party fromplaying 'fast
and | oose' with courts by asserting contradictory positions."
McCarron, 111 F.3d at 1097, citing United States v. Vastola, 989
F.2d 1318, 1324 (3d Cr. 1993).

These contradi ctory assertions, appearing in the main
body and appendi x of the same filing, may constitute further
violation of Rule 11. Reilly did not include this particular
contradiction in his notion for sanctions. Wthout notice to the
plaintiff, the court cannot inpose Rule 11 sanctions. Jones V.
Pittsburgh Nat'l Corp., 899 F.2d 1350, 1357 (3d G r. 1990) (Prior
to sanctioning an attorney, a court nust provide the party with
noti ce of and sone opportunity to respond to the charges.). The
court will not sanction Blasdel for this, but Schwartz and any
substitute counsel he obtains may not assert the non-existence of
t he partnership.
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the Meridian litigation was not substantially related to the
instant action, and 2) Reilly waived his objections to any
conflict of interest by signing the "Power of

Att or ney/ Contingency Fee Agreenent." These assertions, while
erroneous, did not violate Rule 11 per se. An appropriate
nmeasure for sanctions is "those expenses directly caused by the

i nproper filing." Waltz v. County of Lycomi ng, 974 F.2d 387, 390

(3d Gr. 1992). Here it is the attorney's fees charged Reilly
for responding to Bl asdel's claimhe never represented Reilly.

b. 28 U.S.C. § 1927

Reilly has noved to sanction Bl asdel under 28 U. S.C.
8 1927, which provides:

Any attorney or other person admtted to
conduct cases in any court of the United
States or any Territory thereof who so

mul tiplies the proceedings in any case
unreasonably and vexatiously may be required
by the court to satisfy personally the excess
costs, expenses, and attorneys' fees
reasonably incurred because of such conduct.

"[ T] he principal purpose of inposing sanctions under 28 U S.C
8§ 1927 is 'the deterrence of intentional and unnecessary delay in

the proceedings.'" Zuk v. Eastern Pennsylvania Psychiatric Inst.

of the Med. Coll. of Pennsylvania, 103 F.3d 294, 297 (3d Gr.

1996) quoting Beatrice Foods Co. v. New England Printing and

Li t hographing Co., 899 F.2d 1171, 1177 (Fed. G r. 1990). Section

1927 requires a showi ng of bad faith. Jones v. Pittsburgh

National Corp., 899 F.2d 1350, 1358 (3d Cr. 1990).
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Schwartz did not nane Reilly in the original conplaint,
but Schwartz's conpl ai nt agai nst the original defendants woul d
have been di sm ssed w thout joinder of additional indispensable
parties.* Blasdel should have informed the court of his
potential conflict of interest when the court heard defendants'
notion to dismss for failure to join an indi spensable party.
Hi s denial that he represented Reilly in the Meridian litigation,
in pleadings and at the hearing on Reilly's notion to disqualify
counsel, is hard to understand. Hi s notive may have been to
preserve his client's action against the original defendants, but
his action is unacceptable. Blasdel acted in bad faith by
denying his prior representation of Reilly. Had he admtted the
potential conflict of interest to the court at the original
hearing, Schwartz could have obtai ned new counsel sooner, Reilly
woul d not have noved for Blasdel's disqualification, and the
litigation woul d have proceeded nore expeditiously. Blasdel is
subj ect to sanctions under 28 U S. C. § 1927.

Al ternative sanctions under 28 U S.C. § 1927 should
also be limted to the excess costs and attorneys' fees incurred
as a result of the sanctioned conduct.

An appropriate order follows.

4. In fact, to avoid the conflict of interest in attorney

Bl asdel "s representation, he is willing to have judgnent entered
in favor of Reilly in the anmended action. There is no indication
t he other defendants, who insisted Reilly was an indi spensabl e
party, woul d agree.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Joseph L. Schwartz : CVIL ACTION
V.

I ndustrial Valley Title Insurance Co.,
Nat i onal Abstract Agency, Inc., and :
Ri chard B. Mbore : No. 96-5677

ORDER

AND NOW this 4th day of June, 1997, upon consideration
after notice and hearing, it is ORDERED that:

1. Def endant Reilly's nmotion to disqualify counsel is
GRANTED and WIlliam G Blasdel, Jr. Esq. may not represent Joseph
L. Schwartz, plaintiff in this action;

2. Reilly's notion for sanctions agai nst attorney
Bl asdel under Rule 11 is GRANTED;

3. Reilly's alternative notion for sanctions agai nst
attorney Bl asdel under 28 U.S.C 8§ 1927 is GRANTED,;

4, Reilly may submt a verified fee petition within
ten (10) days for excess costs and attorney's fees incurred as a
result of Blasdel's claimthat he never represented him

5. This action shall be placed in ADM N STRATI VE
SUSPENSE for thirty (30) days to allow plaintiff Schwartz to
obtain substitute counsel. Schwartz or new counsel shall inform
the court on or before July 7, 1997, of the status of this
action.




