IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH G LBERT : CIVIL ACTI ON
V.
Cl TY OF PH LADELPHI A, et al. NO 96-7791

VEMORANDUM AND ORDER

Ful lam Sr. J. May , 1997

Plaintiff, a former enpl oyee of the Enforcenent Division
of the Law Departnment of the City of Philadel phia, filed a pro se
conplaint inthis action as of Decenber 20, 1996, havi ng previously

been denied |l eave to proceed in forma pauperis. On January 20,

1997, the defendant City of Philadel phiafiled a Motionto D sni ss,
but, through inadvertence, the notion was apparently not served
upon plaintiff. On February 13, 1997, | granted the City's Mtion
to Dism ss as unopposed. The plaintiff sought reconsideration,
whi ch was granted. The previously ordered dism ssal was vacat ed.
The def endants then withdrew their Mdtion to Dismss, and fil ed an
answer to the conplaint. Plaintiff then sought | eave to anend t he
conpl aint. The defendants objected to the proposed anendnent, as
futile, but then also filed a Motion for Partial D smssal of both
the original conplaint and the anmended conpl ai nt.

In an attenpt to bring order out of chaos, | nowrule (1)
that plaintiff's conplaint has i ndeed been anmended as set forth in
the Motion for Leave to Amend; (2) that the defendants' Mdtion for

Partial Dismssal applies to all versions of the conplaint nowin



the record; and (3) that the pending Mdtion for Partial D sm ssal
can properly be treated as a notion for partial judgnent on the
pl eadi ngs. The notion will now be rul ed upon, w thout considering
any matters outside of the pleadings.

Plaintiff is assertingclains intwodistinct categories:
(1) clainms of enploynent discrimnation, under Title VII, and (2)
for violation of constitutional rights, predicated upon alleged
raci al and/or gender discrimnation, in violation of § 1983, 1981,
and 1985. The defendants include the City of Phil adel phia, and
various individuals who were plaintiff's supervisors and/or fell ow
enpl oyees during his tenure with the Law Departnent.

Def endant was di scharged fromenploynent in April 1994.
Al'l of the alleged discrimnation preceded, and cul mnated in, his
April 1994 di scharge. This action was not conmenced until Novenber
1996, well beyond the applicable two-year Iimtations period for
civil rights clains. Accordingly, defendants are correct in
contending that all of plaintiff's clainms except those arising
under Title VII should be di sm ssed.

Plaintiff's Title VIl clains are tinely, and he has
obtained the requisite right-to-sue letter. But none of the
i ndi vi dual defendants can be held |iable under Title VII; they were
never plaintiff's enployer.

Thus, plaintiff will be permtted to proceed only under
Title VII, and only with respect to the defendant City of
Phi | adel phia. Al other clains and parties are dism ssed fromthe

acti on.



Finally, punitive danages nay not be collected from a
muni ci pality (or, for that matter, fromany party under Title VI1).
Plaintiff's clains for punitive damages w |l al so be excl uded.

An order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH d LBERT : ClVIL ACTI ON
V. :
Cl TY OF PH LADELPH A, et al. NO. 96-7791
ORDER
AND NOW this day of May, 1997, IT I S ORDERED:
1. As to all of the individual defendants, this action

is DISM SSED W TH PREJUDI CE.

2. As to the defendant City of Philadel phia, the only
remai ni ng defendant, all of plaintiff's clains except those arising
under Title VII are DI SM SSED W TH PREJUDI CE.

3. Plaintiff's Motion to Conpel is DI SM SSED W THOUT
PREJUDI CE (the notion is inconprehensible and not in conformty

wi th applicable rules of procedure).

John P. Fullam Sr. J.



