IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VEENDY BLAI R : ClVIL ACTI ON
V.

PROTECTI VE NATI ONAL | NSURANCE :
COVPANY OF QOVAHA : NO 96-8438

VEMORANDUM AND ORDER

Ful lam Sr. J. May , 1997

In May 1983, plaintiff was injured in an accident
i nvol ving a bus owned and operated by Edwards Trailways, Inc. 1In
1985, plaintiff sued that firmand its driver, one Kelly, in the
Court of Conmmon Pl eas of Phil adel phia County. At about the sane
time, Edwards Trailways, Inc., a Pennsylvania corporation, nerged
wthits parent, TCl, Inc., a Delaware corporation. In 1987, while
the state court action was pending, TCI, Inc. was declared
bankrupt, in involuntary proceedi ngs brought by its creditors in
Loui si ana.

Apparently, plaintiff did not imediately |earn of the
Loui si ana bankruptcy. Eventually, in proceedi ngs brought to hold
pl aintiff and her counsel in contenpt for pursuing the Philadel phia
litigation notw thstanding the automatic stay in the bankruptcy
proceedi ng, the bankruptcy court approved an arrangenent whereby
plaintiff and other simlarly-situated personal injury claimnts
coul d proceed with pending litigation against the debtor, so | ong

as the property of the debtor could not be held liable for any



ensui ng judgnents (i.e., judgnments and settlenents would be the
responsibility of the debtor's liability insurance carriers).

In the neantinme, the Phil adel phia state court permtted
plaintiff'slitigationto proceed, apparently acceptingplaintiff's
argunent that Edwards Trailways, Inc. was a separate entity from
TG, Inc., the bankrupt, and that plaintiff had received no
notification of the bankruptcy and was not involved in any way in
t hat proceedi ng.

Ranger | nsurance Conpany was a liability carrier for the
debtor, coveringtheliabilities of Edwards Trail ways, Inc. and M.
Kel ly. But Ranger refused to defend the Phil adel phia action
apparently in the belief that the bankruptcy stay precluded such
| awsuits. Ranger |nsurance Conpany did not, however, appeal the
ruling of the Common Pleas Court to the contrary, and permtted a
default judgnent against Edward Trailways, Inc. and M. Kelly.
Damage i ssues were submtted to a jury, and plaintiff obtained a
j udgnent against Edwards Trailways and Kelly in the anount of
$1, 913,330 on July 1, 1994.

Plaintiff then brought a direct action against Ranger
| nsurance Conpany inthis court, Cvil Action No. 95-8025, invoking
40 Pa. C. S. A 8117, which permts such actions agai nst insurance
conpani es when a judgnent has been obtai ned agai nst the insured,
and the insured is in bankruptcy. In that action, | entered
j udgnent agai nst Ranger in the sumof $500,000, its policy limts.

Plaintiff has now brought the present action against
Protective National |nsurance Conpany of Omha, an excess carrier,

to recover the balance of its judgnent. Protective seeks di sm ssal



for lack of subject-matter jurisdiction, and for failure to state
a valid claim

The first question to be addressed is whether there is
conplete diversity of citizenship between plaintiff and the
defendant Protective. Plaintiff is acitizen of Pennsylvania, and
Protective is a citizen of Nebraska. But 28 U S.C. § 1332(c)(1)
provi des:

A corporation shall be deened to be a citizen of any

state by which it has been incorporated and of the state

where it has its principal place of business, except that
in any direct action against the insurer of a policy or
contract of liability insurance, whether incorporated or
uni ncor porated, to which actionthe insuredis not joined

as a party defendant, such insurer shall be deened a

citizen of the state of which theinsuredis acitizen...
Def endant points out that, at the time of the accident, Edwards
Trai lways, Inc. was a citizen of Pennsyl vani a.

Plaintiff counters this assertion by pointing out that,
by the tine the state court lawsuit was filed, and at all tines
since, Edwards Trailways had been nerged into TCl, a Del aware
corporation and undoubtedly a citizen of states other than
Pennsyl vani a. Conceding the accuracy of these assertions,
def endant nevertheless argues (1) that plaintiff is judicially
estopped fromrelying on the citizenship of TCl, because plaintiff
had contended in the state court litigation that Edwards was
separate and distinct from TCl; and (2) that Edwards Trail ways,
Inc. is still listed as an inactive Pennsyl vani a corporation, on
certain records in the office of the Secretary of this

Commpnweal t h.

Qur Court of Appeals had determined, in Mers v. State




Farmlins. Co., 842 F.2d 705 (3d Cr. 1988) that Section 1332(c) (1)

refers to "direct action" statutes simlar to those in Louisiana
and Wsconsin, where aninjured party can sue aliability insurance
conpany directly, without namng its insured; the intent being to
exclude from federal courts purely local tort cases between
citizens of the sanme state, notw thstanding the fact that the
def endant happened to be insured by an out of state insurance
conpany. Thus, suits on the insurance contract, or for inproper
handling of clains, are not the kind of "direct action" statutes
contenpl ated by 1332(c)(1). The present case is not quite so clear
cut as in the Myers situation, since it involves an attenpt to
coll ect a judgnent based on the liability of the insured. On the
ot her hand, plaintiff is not attenptingto establishtort liability
but is asserting the defendant's contractual obligation to pay the
judgnent. On the basis of the Myers decision and the | egislative
hi story di scussed in that case, | feel reasonably confident that
the citizenship of the insured should not be inputed to the
defendant in these circunstances.

Inthe alternative, and nore i nportant, it seens entirely
clear that Edwards Trailways, Inc., by virtue of its 1985 nerger
into TCl, was and is a citizen of Del aware, not Pennsylvania. And
| believe that it is the obligation of this Court to resolve
jurisdictional matters. Just as the parties cannot establish
federal jurisdiction by stipulation or estoppel, they cannot, in ny
view, destroy federal jurisdiction in that fashion. It may be
that, in 1985 and for sone tine thereafter, plaintiff m stakenly

argued in state court that Edwards was entirely separate from and



unaf fected by, the TCl bankruptcy proceedi ng, but there is neither
occasi on nor necessity for perpetuating that error in this case.
The defendant was not a party to that litigation.

| conclude, therefore, that there is conplete diversity
of citizenship between plaintiff and the defendant in this case,
and that the action involves nore than the requisite jurisdictional
anount. This Court has subject-matter jurisdiction.

Def endant al so seeks dism ssal for failure to state a
claim upon which relief can be granted, Federal Rule of G vil
Procedure 12(b)(6). Miuch of this argunent is devoted to the
proposition that the state-court judgnment obtained by plaintiff is
voi d, because in conflict wth the reorganization plan in the
bankruptcy proceeding. These are the same argunents advanced by
t he def endant Ranger in the earlier litigation, and | see no need
to revisit them here. For the reasons expressed in the various
opinions in the Ranger litigation, |I conclude that, at |east for
pur poses of a Rule 12(b)(6) notion, this action cannot be di sm ssed
because of any alleged infirmty in the state-court judgnent. On
t he ot her hand, defendant may be on firmer ground in arguing that
t he state-court judgnent cannot be gi ven col | ateral estoppel effect
Wth respect to any issue in this case, since liability was
establ i shed by default, and damages were ascertained in an ex parte
proceedi ng, and, of particular significance, the present defendant
apparently may not have had adequate notice of the proceeding or
opportunity to be heard.

But these questions, and vari ous possi bl e policy def enses

whi ch may be avail abl e t o def endant, cannot properly be resol ved on



a notion to dism ss.

An order follows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VENDY BLAI R : ClVIL ACTI ON
V.

PROTECTI VE NATI ONAL | NSURANCE :
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ORDER

AND NOW this day of My, 1997, IT IS ORDERED
That the notion of defendant Protective National
| nsurance Conpany of Omha to dismss plaintiff's conplaint is

DENI ED.

John P. Fullam Sr. J.






