IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEVEN R. ARCH, et al. : ClViL ACTI ON
V. :

THE AMERI CAN TOBACCO COVPANY, :

INC., et al. : NO. 96-5903

Newconer, J. June , 1997

MEMORANDUM

Presently before this Court are plaintiffs' Mtion for
Class Certification, and defendants' response thereto, and
plaintiffs' reply thereto, and the parties' post-hearing nmenoranda,
and the parties' supplenental briefs, and the various exhibits in
support of the aforementioned. In addition, aclass certification
hearing was held on March 6, 1997, during which the Court heard
oral argunment in support of and in opposition to plaintiffs’
notion. For the follow ng reasons, the Court denies plaintiffs'
not i on.

I. | nt roducti on

This case follows hard and fast on the heels of the
United States Court of Appeals for the Fifth GCrcuit's
decertification of a nation-wide <class of nicotine-addicted

cigarette snokers. See Castano v. Anerican Tobacco Co., 84 F. 3d

734 (5th CGr. 1996). Subsequent to the Fifth GCrcuit's

decertification in Castano, plaintiffs®?filed a Conplaint in state

'The Anerican Heart Association, The Anerican Cancer Society
and The Anerican Lung Association have filed an amci curiae
bri ef.

*The plaintiffs are Steven R Arch, WIIliam Barnes, G aran
McNal |y, Catherine Potts, Norma Rodwel | er, Barbara Sl azman,



court agai nst defendants.® On August 27, 1996, this action was
renoved from state court. Plaintiffs filed a "First Anmended
Conpl aint -- Class Action" on Decenber 2, 1996.

Plaintiffs allege, in essence, that this action arises
out of a common course of conduct on the part of defendants who
have desi gned, researched, tested, manufactured, pronoted and sold
cigarettes to Pennsyl vani ans, includingtheplaintiffs herein, well
awar e that their products contai n hazardous substances. Plaintiffs
further allege that defendants have consistently and publicly
denied that cigarettes are hazardous and addictive, while aware
that the results of their own internal research denonstrate the
addi ctive qualities of nicotine, and have accordi ngly mani pul at ed
that |l evel of nicotine intheir cigarettes with the intent and for
the comrercial purpose of creating and sustaining plaintiffs'
addiction to their product.

As a result of defendants' conduct, plaintiffs assert
that one mllion or nore Pennsylvanians suffer from an addiction

simlar in severity to that suffered by users of heroin and

Edward J. Slivak and John Teagle. By letter of January 16, 1997,
plaintiffs' counsel notified defendants that they were
withdrawing M. Teagle as a naned plaintiff in this action.

%The defendants are The Anmerican Tobacco Conpany, Inc.,
Ameri can Brands, Inc., R J. Reynolds Tobacco Conpany, RIR
Nabi sco, Inc., Brown & WIIlianmson Tobacco Corporation, Batus,
Inc., Batus Holdings, Inc., B.AT. Industries P.L.C., Philip
Morris, Inc., Philip Morris Conpanies, Inc., Lorillard Tobacco
Conpany, Inc., Lorillard, Inc., Loews Corporation, United States
Tobacco Conpany, UST, Inc., The Tobacco Institute, Inc., The
Council for Tobacco Research-U. S A, Inc., Liggett Goup, Inc.
Li ggett & Myers, Inc. and Brooke G oup, Ltd.
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cocaine. It is alleged that this addiction, in turn, continuously
exposes these putative class nenbers to other hazardous and toxic
subst ances contained in defendants' products. Plaintiffs claim
that this addictionis aconditionthat requires nedical nonitoring
in the form of diagnostic and treatnment services. Plaintiffs
allege that through snoking they are continuously exposed to
hazardous substances in cigarettes which places them at a
substantially and neasurably enhanced risk for specific snoking-
rel ated diseases. Plaintiffs maintain that nedical nonitoringis
necessary to prevent, or reduce, diagnose and treat such di seases.
Plaintiffs' First Anended Conpl ai nt al |l eges the fol | ow ng
causes of action: (1) nmedical nonitoring; (2) intentional exposure
to a hazardous substance; (3) negligence; and (4) strict products
[iability. Count fiveof plaintiffs' First Arended Conpl ai nt avers
t hat defendants acted in concert or pursuant to a common design
Plaintiffs seekthefollowingrelief: (1) certifyingthis
action as a class action; (2) ordering defendants to inplenent a
Court supervised or Court-approved program to nedically nonitor
cl ass nenbers; (3) an award of punitive damages, to be used for
common cl ass-w de purposes, including, without limtation, nedical
research on the di seases that cigarettes cause and t he treat nent of
t hose diseases, nedical research into the addiction, public
educati on canpai gns about the heal th hazards of ci garettes snoking,
and progranms to assist class nenbers in efforts to quit snoking;
(4) awardi ng such ot her nonetary and i njunctive relief as the Court

deens just and proper; and (5) awarding the costs of the suit.
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Plaintiffs request certification of the foll owi ng cl ass:
Al current residents of Pennsylvania who are cigarette
snokers as of Decenber 1, 1996, and who began snoki ng
bef ore age 19, whil e they were resi dents of Pennsyl vani a.
Plaintiffs argue that the general requirenents of Fed. R Cv. P.
23(a)(1)-(4) are satisfied. Plaintiffs also contend that class
certification is proper under Fed. R Cv. P. 23(b)(3). In
addition, plaintiffs asseverate that their nedi cal nonitoring claim
can be properly certified under Fed. R Cv. P. 23(b)(2).
Alternatively, plaintiffs seek issue certification under Fed. R
Cv. P. 23(c)(4). Defendants, advancing a nulti-pronged argunent,

oppose certification under any section of Rule 23.

I1. Discussion

Federal Rule of G vil Procedure 23(c)(1) provides that
class certification shall be determned "as soon as practicable
after the commencenent” of the action. Fed. R Cv. P. 23(c)(1).
A determ nation of class certification does not focus on whet her
plaintiffs have stated a cause of action or will prevail on the
merits but rather is Ilimted exclusively to whether the

requirenments of Rule 23 have been satisfied. Eisen v. Carlisle &

Jacquelin, 417 U.S. 156, 178, 94 S. C. 2140, 2153, 40 L. Ed. 2d
732 (1974); Wetzel v. Liberty Miutual Ins. Co., 508 F.2d 239, 252

(3d CGr. 1975); Sala v. National R R Passenger Corp., 120 F.R D.

494, 495 (E.D. Pa. 1988). This determ nation is vested in the

sound discretion of the trial court. @lf Gl Co. v. Bernard, 452

us 89, 100, 101 S. C. 2193, 2202, 68 L. Ed. 2d 693 (1981);
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Jenkins v. Raymark Indus., Inc., 782 F.2d 468, 471-72 (5th Cr.
1986) . Since the court my anmend an order granting class

certification, Inre School Asbestos Litigation, 789 F. 2d 996, 1011

(3d Cr. 1986), in a close case the court should rule in favor of

class certification. Kahan v. Rosenstiel, 424 F.2d 161, 169 (3d

Cr. 1970).

To obtain class action certification, plaintiffs nust
establish that all four requisites of Rule 23(a) and at | east one
part of Rule 23(b) are nmet. Wetzel, 508 F.2d 239.

A Rul e 23(a) Requirenents

Rul e 23(a) provides that:

One or nore nenbers of the class may sue or be sued as
representative parties on behalf of all only if (1) the
class is so nunerous that joinder of all nenbers is
i npracticable, (2) there are questions of law or fact
common to the class, (3) the clains or defenses of the
representative parties are typical of the clainms or
def enses of the class, and (4) the representative parties
will fairly and adequately protect the interests of the
cl ass.

Fed. R Gv. P. 23(a)(1)-(4).

The United States Court of Appeals for the Third Crcuit
has succinctly explained the purposes for which Rule 23(a) was
created: "The requirenents of Rule 23(a) are nmeant to assure both
that class action treatnment is necessary and efficient and that it
isfair tothe absentees under the particul ar circunstances." Baby

Neal v. Casey, 43 F.3d 48, 55 (3d Gr. 1994). The nunerosity

requi renent addresses the concern of necessity, and the final three
requisites are applied in order to determ ne "whether the class

action can be maintained in a fair and effici ent manner." | d.
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1. Nunerosity

The district court can nake a conmpn sense determ nation
whether it would be difficult or inconvenient to join all class
menbers as naned parties under the particular circunstances of a

case. See, e.d., Senter v. CGeneral Mtors Corp., 532 F.2d 511, 523

(6th Cr. 1976); Peil v. National Sem conductor Corp., 86 F.R D

357, 365 (E.D. Pa. 1980). The Third G rcuit has held that joinder
is inpracticable even where the class is conposed of | ess than one

hundred nenbers. See Weiss v. York Hosp., 745 F.2d 786, 808 (3d

Cr. 1984).

In this case, the class consists of what is believed by
plaintiffs to consist of nore than one mllion residents of
Pennsyl vani a. * In light of the vast nunbers of persons who
potentially fall within the class definition, defendants do not
di spute that nunmerosity is satisfied, nor should they.> Thus, the
Court finds that the nunmerosity prong of Rule 23(a) is satisfied.

2. Commonality

Before the Court determ nes whether plaintiffs have
satisfied the conmonal ity requirenment, the Court nust first address

whet her the standard for conmonal ity has been nodi fied by the Third

“I'n defendants' post-hearing menmorandum defendants pl ace
t he nunber of potential class nmenbers at 2.8 mllion Pennsylvania
residents. (Defs.' Post-H'g Mem at 8). Despite this major
di screpancy, it is obvious that this Court is dealing with a
put ative class of enornous proportions.

°Def endants do however argue that the class is, in fact, so
numerous that it is unmanageabl e and cannot be certified. The
Court will address this argunent bel ow.
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Circuit's decision in CGCeorgine v. Anthen Products, Inc., 83 F.3d

610 (3d. Cir.), cert. granted, 117 S. C. 379 (1996).°

In Georgine, the Third Circuit recognized that sone of
its prior cases have "stated a very lowthreshold for commonal ity."
Id. InBaby Neal, the Third Grcuit stated that "[t]he commpnal ity
requirenent will be satisfied if the named plaintiffs share at
| east one question of fact or law with the grievances of the
prospective class." Baby Neal, 43 F.3d at 56. And, in Schoo
Asbestos Litigation, 789 F.2d at 1010, the Third Crcuit stated

that "the 'threshold of comonality is not high."" (citation
omtted). In Georgine, the Third GCrcuit noted that Baby Nea

i nvol ved a class action for injunctive relief, thus raising fewer
i ndi vidual i zed questions, Georgine, 83 F.3d at 627, and School

Asbestos Litigation upheld the certification of a national class

"on the ground that the case involved only property damages." |d.
(citationomtted). The Third Grcuit, incontrast to these cases,

hel d that "the conmmonality barrier is higher in a personal injury

damages class action, |ike [ Georgine], that seeks to resolve all
i ssues, including noncommon i ssues, of liability and damages. " 1d.

Hedgi ng on this statenent, however, the Georgine court
qualified this standard of commonality by stating that it was not
hol ding that "this class fails the conmonal ity requirenent because

the test of commonality 1is subsumed by the predom nance

°Certiorari was granted only on the issue of whether a court
may utilize a different standard in determ ning whether to
certify a settlenment class as opposed to a litigation class.
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requi rement, which this class cannot conceivably neet.” 1d. The
Ceorgi ne court explained that it was proceeding "cautiously here
because establishing a high threshold for commonality m ght have
repercussions for class actions very different fromthis case .

" 1d. It appears fromthese statenents the Third Circuit was
being ever so careful not to raise the threshold requirenent of
commnal ity in class actions except in the nost extraordinary
cases, such as Ceorgine.

In this case, the Court wll not inpose a higher
t hreshol d of commonality than the standard that was articulated in
Baby Neal . Al t hough this class action case possesses its own

uni que features, it is not GCeorgine. Georgine was a "persona

i njury damages class action,” involving a settlenment class, that
was national in scope, where class nenbers were being asked to
conprom se future clains wthout knowi ng what those clains m ght
be. Most of these factors are not inplicated by the facts in this
case, thus the Court wll not inpose the higher threshold
commonal ity requirenent.

Under the Baby Neal standard, plaintiffs manifestly
satisfy the comonality standard because there are many common
guestions of |aw and/or fact. Under Baby Neal, plaintiffs nerely
have to denonstrate that there is one common question of |aw or
fact to satisfy the commonality requirenent. Plaintiffs have
alleged at |east one comoDn question. For exanple, whether
def endants have acted in concert or pursuant to a conmon design is

one common question. Additionally, whether defendants' acti ons and
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om ssions in the manufacture, pronotion and sale of cigarettes to
cl ass nenbers have been sufficiently egregious to warrant the
i nposition of punitive danages i s another conmmon question. Thus,
the Court finds that the comonality standard is satisfied. ’

3. Typicality

The third requirenent, "typicality", focuses upon whet her
the clains of the class representatives are "typical of the clains

of the class."?®

The typicality requirenment "is intended to
preclude certification of those cases where the | egal theories of
the nanmed plaintiffs potentially conflict wth those of the
absentees by requiring that the common clains are conparably

central to the clains of the naned plaintiffs as to the clains of

Al t hough the threshold requirement of comonality is met,
the Court, as discussed belowin Part 11.C 1., finds that the
"test of commonality is subsuned by the predom nance
requirenment," which the putative class in this case "cannot
conceivably neet." See Georgine, 83 F.3d at 627. This
subsunption, however, occurs only as to plaintiff's request for
class certification under 23(b)(3). Plaintiffs also seek class
certification of their nedical nonitoring claimunder Rule
23(b)(2). There is no subsunption of the commonality requirenent
under subsection (b)(2) because this subsection does not contain
a predom nance inquiry.

8 The concepts of commonality and typicality are broadly
defined and tend to nmerge."” Baby Neal, 43 F.3d at 56 (citation
omtted). Both requirenents attenpt to "assure that the action
can be practically and efficiently maintai ned and that the
interests of the absentees will be fairly and adequately
represented.” 1d. (citing General Tel. Co. v. Falcon, 457 U.S.
147, 157 n.13, 102 S. C. 2364, 2370 n.13, 72 L. Ed. 2d 740
(1982)). Despite this simlarity, comonality and typicality
serve two distinct functions. "'Comonality' |ike 'nunmerosity'
eval uates the sufficiency of the class itself, and "typicality’
i ke 'adequacy of representation' evaluates the sufficiency of
the named plaintiff . . ." Hassine v. Jeffes, 846 F.2d 169,
177 n.4 (3d Gr. 1988).




t he absentees.” Baby Neal, 43 F.3d at 57. "Typicality entails an
i nqui ry whet her 'the named plaintiff's individual circunstances are
mar kedly different or . . . the | egal theory upon which the clains
are based differs fromthat upon which the clainms of other class
menbers will perforce be based.'"” 1d. (quoting Hassine, 846 F.2d
at 923).

"The inquiry assesses whether the naned plaintiffs have
incentives that align with those of absent class nenbers so that
t he absentees' interests will befairly represented.” GCeorgine, 83
F.3d at 631 (citing Baby Neal, 43 F.3d at 57). A plaintiff's
clainms are considered typical where, inlight of the facts and | aw
applicable to the case, litigation of the naned plaintiff's
personal clains can reasonably be expected to advance the interests

of absent cl ass nmenbers. Scott v. University of Del aware, 601 F. 2d

76, 84 (3d Cr. 1979). Additionally, "factual differences will not
render a claimatypical if the claimarises fromthe sane event or
practice or course of conduct that gives rise to the clains of the
class nenbers, and if it is based on the sane legal theory."

Gasty v. Amalgamated G othing & Textile Wrkers Union, 828 F.2d

123, 130 (3d Gir. 1987); Herbert B. Newberg & Al ba Conte, 1 Newberg
on Cass Actions 8§ 3.15 (3d ed. 1992).

Plaintiffs argue that the typicality requirenent is
easily satisfied inthis case. Plaintiffs contend that "t he naned
Plaintiffs' clains arise fromthe sane course of conduct that has
affected the class, they are nenbers of the class as defined for

pur poses of certification, and they have requested renedi es that

10



wi || provide probable benefits to the entire class.” (Pls.' Mot.
Class Certification at 32).

Def endants rejoin that none of the naned plaintiffs can
satisfy thetypicality requirenment because typicality requiresthat
the naned plaintiffs "nust be part of the class and possess the
same interest and suffer the sanme injury as the class nenbers.”
Fal con, 457 U.S. at 156. Defendants essentially argue that the
breadth of plaintiffs' class definition and the individualized
nature of plaintiffs' clainms preclude any nanmed plaintiff from
having clains "typical" of the class as a whole. Defendants state
t hat :

The putative class enbraces a nyriad of differently

situated plaintiffs, each of whom snoked different

products (or different conbination of products), in
different quantities, during different periods of tine.

C ass nenbers may range from a person who has snoked

t hree packs of cigarettes a day for the last thirty years

to a person who has snoked two cigarettes a week for the

| ast twel ve nont hs.
(Defs.' Resp. at 57). In advancing this argunent, defendants rely
heavily on the Third Circuit's articulation of the typicality

requirement in the context of products liability and toxic torts

suits. See Ceorqgine, 83 F.3d at 631-32.

I n Georgine, the class consisted of all persons exposed
t o asbestos-containing products. No threshold | evel of exposure
was required for class nenbership. 1d. at 619 & n.13. The naned
pl ai ntiffs sought recovery on behal f of individuals who had al r eady
contracted asbestos-rel ated diseases and individuals exposed to

asbest os who had suffered no physical ailnments but mght, in the
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future, contract such conditions ("futures”). 1d. at 619, 626. In
reversing the district court's decision to certify the class, the
Third Circuit held that differences between cl ass nenbers precl uded
a finding of typicality:

[T]his class is a hodgepodge of factually as well as

legally different plaintiffs. . . . [T]hese differences

create problematic conflicts of interest anong different
menbers of the class. These problens lead us to hold
that no set of representatives can be "typical" of this
cl ass. Even though the nanmed plaintiffsinclude afairly
representative mx of futures andinjuredplaintiffs, the
underlying lack of commonality and attendant conflicts
necessarily destroy the possibility of typicality.

ld. at 632. Def endants argue that, in this case, factual

di fferences anong the putative cl ass nenbers make each plaintiff's

claimatypical of the clains of other class nenbers.

Def endants set forththe follow ng factual differences in
support of their argunent. Ci garettes have changed in design and
conposition over the years. (Mrracle Aff. 1 8-10; Townsend Aff.
19 6, 15-16; Jones Aff. |9 2-9). Changes between and anong sever al
hundreds of different brands and styl es of cigarettes manufactured
over the past several decades, (Myracle Aff. § 14), differences in
how | ong a plaintiff snmoked, the volunme snoked and what brand a
particular plaintiff snoked and when al so preclude finding "any
i ndi vidual typical of the class." Defendants further note that
plaintiffs also allege that their clains relate to many different
"toxic" and "hazardous substances" of which nicotine is only one.
(First Amended Conpl. 11 10, 13). Def endants summari ze their

argunment by expl ai ni ng that the substanti al differences between the

menbers of the putative class —nost significantly in the areas of
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exposure and causation —make it inpossible for any set of class
representatives to be "typical" of the class as a whole.

Despite defendants' credible argunent, the Court finds
that defendants fall short of denonstrating that the typicality
criterion of Rule 23(a) has not been satisfied. Plaintiffs allege
that their clainms arise fromthe sane course of conduct undertaken
by defendants. Specifically, plaintiffs have alleged that
def endants have engaged in a concerted course of conduct whereby
def endants have conceal ed their know edge of nicotine's addictive
properties and have purposefully and deliberately enphasized
efforts to addi ct chil dren and adol escents—esulting in an epidem c
pediatric disease. In this process, plaintiffs allege that these
consunmers were involuntary subject to the cunul ative, repetitive
assault of the many different carcinogens contained in tobacco
snoke. Although plaintiffs' clains may be factually different,
plaintiffs have all eged a course of conduct by defendants that has
given rise to plaintiffs' clains which are based upon the sane
| egal theories, thus satisfying the typicality requirenment of Rule
23(a) (3).

| ndeed, the Third G rcuit has held that "even rel atively
pronounced factual differences wll generally not preclude a
finding of typicality where there is a strong simlarity of the

| egal theories." Baby Neal, 43 F.3d at 58 (citing De La Fuente v.

St okely-Van Canp, Inc., 713 F.2d 225, 232 (7th Cr. 1983)). In

this case, thereis astrong simlarity between the | egal theories

bei ng advanced by the nanmed plaintiffs and the | egal theories of
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the putative class nenbers. Therefore the pronounced factual
differences between each nenber of the putative class do not
preclude a finding of typicality due to the fact that there is, at
a mninmum "a strong simlarity of |legal theories.”

Al t hough def endants succeed in denonstrating that there
exi st many individualized questions which arise fromthe factual
di fferences between the putative cl ass nenbers' individual clains,
defendants fail to denonstrate that the "legal theories of the
nanmed plaintiffs potentially conflict with those of the absentees

." See Baby Neal, 43 F.3d at 57. In other words, the Court

concludes that "named plaintiffs have incentives that align with
t hose of absent cl ass nenbers so that the absentees' interests wll

be fairly represented.” See Georgine, 83 F.3d at 631 (citing Baby

Neal , 43 F.3d at 57).

4. Adequacy of Representation

Finally, Rule 23(a)(4) requires that plaintiffs nust
"fairly and adequately protect the interests of the class."” Fed.
R Cv. P. 23(a)(4). The Third Grcuit has consistently relied on
two factors:
(a) the plaintiff's attorney nust be qualified,
experi enced and generally able to conduct the proposed
litigation; and (b) the Plaintiff nust not have interests
antagonistic to those of the class.
Wi ss, 745 F.2d at 811 (quoting Wet zel , 508 F. 2d at 247). Al though
def endants do not question the adequacy of plaintiffs' counsel

def endants seriously question the ability of named plaintiffs to

adequately represent the putative class.
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Pennsyl vania | aw prohibits splitting a single claiminto

multiple legal actions. Kessler v. Qd Guard Mut. Ins. Co., 391

Pa. Super. 175, 182-83, 570 A 2d 569, 573 (1990); Consolidation
Coal Co. v. District 5, United Mnewrkers of Anerica, 336 Pa.

Super. 354, 363, 485 A 2d 1118, 1122 (1984). In addition, failure
to join in one action all causes of action which arise fromthe
same transaction or occurrence may result in the waiver of the

unmade clains. H neline v. Stroudsburg Elec. Supply Co., Inc., 402

Pa. Super. 178, 181, 586 A.2d 455, 456, app. denied, 598 A 2d 284

(Pa. 1991). Applying these |egal principles, defendants contend
that naned plaintiffs, wth their anendnent to the initia
conpl ai nt, have abandoned many of the |egal theories that they
brought in their initial conplaint. In so doing, defendants argue
that named plaintiffs have patently denonstrated thensel ves to be
i nadequate class representatives because they risk waiving the
damage cl ai ns of other class nenbers.

I n support of their argunent defendants | ook to the case

of Pearl v. Allied Corp., 102 F.R D. 921 (E.D. Pa. 1984). I'n

Pearl, plaintiffs filed an anended conplaint seeking nedical
nmoni tori ng and puni ti ve damages but abandoning clains made in their
initial conplaint for present personal injury and breach of express
warranty. The court found that this willingness to gerrynmander
claims precluded a finding that the named plaintiffs were fit to
represent the class:

[1]t appears that the plaintiffs' efforts to certify a

cl ass by abandoning sone of the clains of their fell ow
class nenbers have rendered then inadequate class
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representatives. . . . [C]lass nenbers whose cl ai ns woul d
be abandoned by the plaintiffs my find thenselves
precluded . . . fromasserting those cl ai ns i n subsequent
actions. For this reason, the plaintiffs cannot properly
serve as class representatives.

Id. at 923-24. Accord Feinstein v. Firestone Tire and Rubber Co.,

535 F. Supp. 595, 606 (S.D.N. Y. 1982); see also Chmeleski v. Gty

Prod. Corp., 71 F.R D. 118, 147-49 (WD. Md. 1976). Based on this

case, defendants have tentatively denonstrated that naned
plaintiffs are inadequate representatives of the class. |ndeed,
named plaintiffs who woul d i ntentionally wai ve or abandon potenti al
cl aims of absentee plaintiffs have interests antagoni stic to those
of the cl ass.

Bef ore the Court concl udes that the naned plaintiffs have
wai ved or abandoned any potential clains, the Court nust closely
examthe facts of this case through the prismof Pennsylvania |aw
to determne whether there was an actual waiver of potential
claims. Under Pennsylvania law, a plaintiff is not barred from
initiating a subsequent |awsuit unless and until he or she has a

conpensable injury. See Manzi v. H K Porter Co., 402 Pa. Super.

595, 587 A 2d 778 (1991). In Manzi, plaintiff had devel oped
pl eural thickening, acondition caused by exposure to asbestos, but
had not yet sustained any | ung cancer. The Superior Court affirnmed
that his suit for pleural thickening did not preclude a subsequent
suit shoul d he devel op |ung cancer.

Applying this reasoning to the present case, the
"nmonitoring" for diseases cannot |logically be deened to preclude

cl ass nmenbers frombringi ng future acti ons for di seases whi ch cl ass
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menbers may subsequently suffer fromtheir exposure to cigarettes.
In effect, the current class can be mai ntai ned and advanced on t he
current |l egal theories, excluding those theories which have been
dropped with the anmendnent, w thout jeopardizing a class nenber's
right to bring a subsequent action after he or she develops a
di sease. Theoretically, Pennsylvania |law allows these class
menbers to bring subsequent suits to recover for the actual injury
of disease, and these l|lawsuits nay be grounded in the |egal
t heories which were dropped fromthe original conplaint in this
action. Because Pennsylvania | aw permts such conduct, the Court
rejects defendants' attack on the named plaintiffs' adequacy of
representati on.

Thus di sposi ng of defendants' chall enge to adequacy, the
Court finds that plaintiffs have denonstrated that the threshold
requi sites of Rule 23(a)(1)-(4) have been satisfied. Cearingthe
Rul e 23(a) hurdl e, defendants nust denonstrate that its putative

cl ass satisfies one of the sub-parts of Rule 23(b)

B. Rule 23(b)(2)
Plaintiffs contend that their nedical nonitoringclaimis

appropriate for class «certification wunder Rule 23(b)(2).°

°Rul e 23(b) (2) provides:
(b) Cass Actions Maintainable. An action may be naintai ned
as a class action if the prerequisites of subdivision (a)
are satisfied, and in addition:
* * %
(2) the party opposing the class has acted or refused
to act on grounds generally applicable to the class,
t hereby maki ng appropriate final injunctive relief or
correspondi ng declaratory relief with respect to the
cl ass as a whol e.
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Plaintiffs argue that because their nedical nonitoring cause of
action sounds in equity, the Court may properly certify it under
Fed. R Cv. P. 23(b)(2). Defendants assert a panoply of reasons
as towhy this Court cannot perm ssibly certify plaintiffs' nedi cal
nmonitoring claim under Rule 23(b)(2). The Court addresses the
i ssues raised seriatim
As a threshold matter, this Court rejects defendants

argunent that "nmedical nonitoring i s not a separate cause of action
but rather a conpensable itemof damages avail abl e only under very
narrow circunstances . . . ." (Defs.' Resp. at 34). Defendants
rely on the Pennsylvania Suprene Court's 1996 deci sion in Sinmons

v. Pacor, Inc., 543 Pa. 664, 674 A 2d 232 (1996). Def endant s

explain that although Sinmons acknow edged In re Paoli R R Yard

PCB Litigation, 916 F.2d 829 (3d G r. 1990), cert. denied, 499 U. S.

961 (1991) ("Paoli 1") (a pre-Simons case in which the Third
Circuit predicted that Pennsylvania would recognize a separate
cause of action for nedical nonitoring), Sinmmons did not adopt
Paoli | but rather relied instead upon the Arizona Court of Appeals

decision in Burns v. Jaquays Mning Corp., 752 P.2d 28 (Ariz. C.

App. 1988). In Burns, the court described nedical nonitoring as a
conpensabl e itemof damages. 1d. at 33. FromSi nmons' reliance on
Bur ns, defendants extrapol ate t he concl usi on t hat Pennsyl vani a does
not recogni ze nedi cal nonitoring as a distinct cause of action but

rather only as a conpensable item of damages.

Fed. R Gv. P. 23(b)(2).
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Def endants' argunent is contrary to the plainlanguage of
Si nmmons. In explaining the nature of nedical nonitoring, the
Si mmons court stated that ""'injury in anedical nonitoring claimis
the cost of the nedical care . . . .'" Simons, 674 A 2d at 240
n.11 (citation omtted) (enphasis added). Si mons, which was
decided by Judge Joyner who also sat by designation on the

appel | ate panel in Redland Soccer Cub, Inc. v. Departnent of Arny

of United States, 55 F.3d 827 (3d Cir. 1995), teaches that

Pennsyl vani a | aw recogni zes nedi cal nonitoring as a separate and

di stinct cause of action. See Simmons, 674 A 2d at 240; see al so

Wagner v. Anzon, 453 Pa. Super. 619, 631 n.7, 684 A 2d 570, 575 n.7

(1996) ("Simmons recognized a claim for nmedical nonitoring for

plaintiffs"); Inre Paoli RR Yard PCB Litigation, 35 F.3d 717,

718 (3d Cir. 1994) ("Paoli 11"); Redland, 55 F.3d 827.

Al t hough the Pennsylvania Suprene Court recognized a
cause of action for nedical nonitoring, the Suprenme Court did not
descri be the elenents that conprise the cause of action. S mmons
however cited the Third Crcuit's opinion in Paoli |, where the
Third Circuit articulated a four-elenent requirenent for the
mai nt enance of a nedical nonitoring claim Under Paoli, the four
el enents are:

1. Plaintiff was significantly exposed to a proven
hazar dous substance through the negligent actions
of the defendant;

2. As a proximate result of exposure, plaintiff
suffers a significantly increased risk of

contracting a serious |atent disease;

3. That increased risk mekes periodic exam nations
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reasonably necessary; and
4, Moni toring and testing procedures exists whi ch make
the early detection and treatnment of the disease
possi bl e and benefici al .
Paoli I, 916 F.2d at 852." Nowthat the Court has deternined that
nmedi cal nonitoring is adistinct cause of acti on under Pennsyl vani a
law, the Court turns its attention to whether this cause of action
can be certified under Rule 23(b)(2).
Certification wunder Fed. R Cv. P. 23(b)(2) is
appropriate where equitable and injunctive relief is the sole or
primary relief sought and "does not extend to cases in which the

appropriate final relief relates exclusively or predomnantly to

noney danages." See Rules Advisory Committee Notes to 1966

Anendnents to Rule 23, 39 F.R D. 69, 102 (1966); School Asbestos

Litigation, 789 F.2d at 1008. Rule 23(b)(2) may not be i nvoked in

a case requiring "significant individual liability or defense
i ssues whi ch woul d require separate hearings for each cl ass nenber

in order to establish defendants' liability." Santiago v. Gty of

Phi | adel phia, 72 F.R D. 619, 627 (E.D. Pa. 1976). As the Santi ago

court explained, "the court should be nore hesitant in accepting a
(b)(2) suit which contains significant individual issues than it
woul d under subsection (b)(3)," because Rule 23(b)(2) actions do

not permt opt outs. 1d. at 628. Wth these principles in mnd,

“Def endants argue that the Court nust exam ne ot her
factors, besides the four elenents identified in the preceding
text, before a successful claimfor medical nonitoring can be
established. The Court will discuss these "other factors” in
Part 11.C 1. of this opinion.
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the Court determ nes whether plaintiffs' nmedical nonitoring claim
can be certified.

Def endants argue that nunerous courts, including the
Third Crcuit, have refused to view a nedical nonitoring claimas
a request for injunctive relief and have therefore denied 23(b)(2)
certification. Def endants contend that the Third Crcuit has
explicitly held that such a request for medical nonitoring is a

request for noney damages. See Jaffee v. United States, 592 F. 2d

712 (3d Cr. 1979). In Jaffee, plaintiff sought an injunction
ordering the defendants to provide nedical nonitoring; the Third
Circuit rejected the argunent:

We agree that the request for pronpt nedi cal exam nations
and al | medi cal care and necessary treatnent, infact, is
a claimfor noney damages. A plaintiff cannot transform
a claimfor danages into an equitable action by asking
for an injunction that orders the paynent of noney . . .

[Plaintiff] requests a traditional formof damages in
tort -- conpensation for nedical expenses to be incurred
in the future.

Id. at 715. Accord School Asbestos Litigation, 789 F.2d at 1008

(affirmng denial of (b)(2) class certification of clainms for
"mandatory injunctive relief,” including claim for nedica
nmoni toring services, found by district court to be "essentially for
damages"”).

Def endants note that other courts in this Crcuit have
also refused to certify nedical nonitoring clainms under Rule

23(b)(2). See, e.qg., Hurt v. Philadel phia Hous. Auth., 151 F. R D.

555, 561 (E.D. Pa. 1993); Abbent v. Eastman Kodak, No. 90- 3436,

slip op. (D.N.J. Aug. 28, 1992); Brown v. SEPTA, 1987 W. 9273 at
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*12 (E.D. Pa. Apr. 9, 1987); Villari v. Terminix Int'l Inc., 663 F.

Supp. 727, 735 (E.D. Pa. 1987); Linkous v. Medtronic, Inc., 1985 W

2602, at *8 (E.D. Pa. Sept. 4, 1985); In re Three MIle Island
Litigation, 87 F.R D. 433, 442 (MD. Pa. 1980); Geenberg v.

McCabe, 453 F. Supp. 765, 773 (E.D. Pa. 1978).

In the outside chance that these cases do not
sufficiently persuade this Court as to the correctness of its
posi tion, defendants point the Court's attention to cases fromboth
t he Pennsyl vani a state courts and federal and state courts of other

st at es. See, e.qg., Simons, 674 A.2d at 239; In re Kreaner

Muni ci pal Well Litigation, No. 336-1985 (Synder County Court of

Common Pl eas, Jan. 15, 1990), slip op. at 59 ("issues pertainingto
damages . . . shall be limted to institution of a nedical

nmonitoring program'); Daigle v. Shell Gl Co., 972 F. 2d 1527, 1535

(10th Gr. 1992); Ball v. Joy Technologies, Inc., 958 F.2d 36, 39

(4th Gr. 1991); Thomas v. FAG Bearings Corp., Inc., 846 F. Supp

1400 (WD. M. 1994); Cain v. Arnstrong Wrld Indus., 785 F. Supp.

1448, 1451-52 (S.D. Ala. 1992); Gerardi v. Nuclear Uil. Serv., 566

N. Y. S.2d 1002, 1004 (N.Y. Sup. 1991).

Fromthis plethora of cases, defendants broadly concl ude
that courts have refused to view a nedical nonitoring claimas a
request for injunctive relief. Defendants appear to argue that a
request for a nedical nonitoring fund is inherently a request for
nonet ary damages. And as such, putative class plaintiffs could
never request certification of a nmedical nonitoring fund under Rul e

23(b) (2).
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Contrary to defendants' position, plaintiffs take the
sanguine view that the creation of a court-supervised nedical
monitoring fund is properly within a court's equitable powers.
(Pl's." Reply at 44). Plaintiffs contend that the Pennsylvania
Suprenme Court in Simmons inplicitly recogni zed that the awardi ng of
a medical nonitoring fund nmay be appropriate injunctive relief.
Plaintiffs contend that the Si nmons court adopted the rational e of
Burns, where the Arizona Court of Appeals held that the creation of
a nmedical nonitoring fund "to adm nister nedical surveillance
paynents . . . is a highly appropriate exercise of the Court's
equi tabl e powers." Burns, 752 P.2d at 32 (citation omtted).

Plaintiffs maintain that the Pennsyl vani a Suprene Court's
inplicit endorsenent of Burns is consistent with many ot her state
and federal court decisions, wherein these courts have concl uded
that if a plaintiff requests that a court-supervised nedica
nmoni toring fund be established, a Rule 23(b)(2) class action is

appropriate. See, e.q., Shiffka v. Spencer Metal Processing Co.,

No. 32-E-1987 (Luzerne County Court of Common Pleas, Jan. 12,
1990); Yslava v. Hughes Aircraft Co., 845 F. Supp. 705 (D. Ariz.

1993); Day v. NLO Inc., 144 F.R D. 330 (S.D. Chio 1992); Cook v.

Rockwell Int'l Corp., 778 F. Supp. 512 (D. Colo. 1991); Barth v.

Firestone Tire & Rubber Co., 661 F. Supp. 193 (N.D. Cal. 1987).

Rel yi ng on t hese cases, plaintiffs conclude that courts may certify
a nedical rnmonitoring claim under Rule 23(b)(2) when plaintiff
primarily seeks a court-supervised nedical nonitoring program

plaintiffs state that courts can grant such relief because a court-
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supervi sed nedical nonitoring programis a request for injunctive
relief.

The Court finds that it may properly certify a nmedica
nmoni toring claimunder Rul e 23(b)(2) when the plaintiffs seek such
specific relief which can be properly characterized as i nvoki ng t he

court's equitable powers. See Day, 144 F.R D. at 336; see also

Fried v. Sunguard Recovery Serv., Inc., 925 F. Supp. 372 (E.D. Pa.

1996) . In reaching this decision, the Court perforce rejects
def endants' argunent that a nmedical nonitoring claimcan never be
characterized as injunctive.

The di spositive factor that nust be assessed t o determ ne
whet her a nedical nonitoring claim can be certified as a Rule
23(b) (2) class is—hat type of relief do plaintiffs actually seek.
If plaintiffs seek relief that is a disguised request for
conpensat ory damages, then the nedical nonitoring clai mcan only be
characterized as a claimfor nonetary damages. In contrast, if
plaintiffs seek the establishnment of a court-supervised nedica
nmonitoring program through which the class nenbers will receive
periodi c exam nations, then plaintiffs' medical nonitoring claim
can be properly characterized as clai mseeking injunctive relief.

In Day, Judge Spiegel cogently articulates the fine
di stinction between a nedical nonitoring claimthat seeks nonetary
relief inthe formof conpensatory danmages and a nedi cal nonitoring
claim that seeks injunctive relief in the form of a court-
supervi sed nedi cal nonitoring program Judge Spiegel explains:

Relief in the formof nedical nonitoring may be by
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a nunber of nmeans. First, a court may sinply order a
def endant to pay a plaintiff a certain sumof noney. The
plaintiff may or may not choose to use that noney to have
his nmedical condition nonitored. Second, a court nay
order the defendants to pay the plaintiffs' nedical
expenses directly sothat a plaintiff nmay be nonitored by
t he physician of his choice. Neither of these forns of
relief constitute injunctive relief as required by Rule
23(b) (2).

However, a court may also establish an el aborate
medi cal nonitoring programof its own, managed by court -
appoi nted court-supervi sed trustees, pursuant to which a
plaintiff is nonitored by particul ar physicians and the
nmedi cal data produced is utilized for group studies. In
this situation, a defendant, of course, would finance the
programas wel |l as being required by the Court to address
I ssues as t hey devel op during t he programadm ni strati on.
Under these circunstances, the relief constitutes
injunctive relief as required by Rule 23(b)(2).

Day, 144 F.R. D. at 335-36; ' see also Fried, 925 F. Supp. at 374
(i nmplyi ng that under medical nonitoring case |law, a creation of a
nmedi cal nonitoring programwoul d be equitable in nature). Based on
Judge Spiegel's insightful distinction, it is apparent that relief
request ed under a nedi cal nonitoring clai mcan be either injunctive
or equitable in nature.

To determ ne whether the nanmed plaintiffs in this case
seek equitable relief wunder their nedical nonitoring claim

plaintiffs' specific request for relief under this claimnust be

“Def endant s suggest that Judge Spiegel has changed his view
about nedical nonitoring in light of his recent opinionin Inre
Tel ectronics Pacing Systens, Inc., 168 F.R D. 203 (S.D. Chio
1996). In Telectronics, Judge Spiegel noted in dicta that since
Day was deci ded, several states have permtted recovery of
damages for nedical nonitoring as part of the relief. 1d. at 219
n.17. I n Pennsyl vania, however, nedical nonitoring is an
i ndependent cause of action, not a conpensable item of danages.
Thus, Judge Spiegel's dicta does not call into question the
continued validity of Day in those jurisdictions, including
Pennsyl vani a, where nedical nonitoring is an i ndependent cause of
action.
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closely scrutinized. Plaintiffs seek the establishnment of a court-
supervi sed program t hrough which the class nenbers woul d undergo
periodic nedical examnations in order to pronote the early
detection of diseases caused by snoking. This portion of
plaintiffs' request is the paradigmatic request for injunctive
relief under a nmedical nonitoring claim

Nevert hel ess, plaintiffs' request for relief under their
nmedi cal nonitoring claimextends far beyond just these periodic
exam nations. Plaintiffs seek not only a fund for the detection of
di sease but also a fund for its treatnent. (Pls.' Interrog. Resp.
No. 36; First Anended Conplaint § 23). This request for treatnent
drastically alters the nature of therelief requested by plaintiffs
under the nedical nonitoring claim In this regard, plaintiffs'
claimis in all respects identical to a traditional damage claim
for personal injury. The only difference is that plaintiffs seek
to filter paynent for nedical treatnent through an internediary.
Jaffeeis clear onthis point. Plaintiffs cannot transforma | egal
claiminto an equitable one nerely by using a fund as a repository
for noney danages. Jaffee, 592 F.2d at 715.

Conmpoundi ng their problens with respect to the nonetary
nature of the relief requested, plaintiffs also seek to have the
Court establish snoking cessation progranms in which the class
menbers woul d be permtted to enroll. Plaintiffs partially claim
that they have been injured by their addiction to defendants'
products whi ch causes themto be involuntarily exposed to nunerous

"hazar dous substances" and places them at an increased risk of
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devel oping the diseases caused by snoking. To overcone this
addi ction, and thus reduce their chances of contracting snoking-
rel ated di seases, plaintiffs specifically request tobeenrolledin
snoki ng cessation prograns as treatnent for their addiction. These
snoki ng cessation prograns are al so just anot her formof treatnent,
and as such, it is nerely a disguised request for future damages.
Plaintiffs cannot transforma legal claiminto an equitable one
merely by using a fund as a conduit for noney damages.

It is evident that the substantial majority of relief
requested is nonetary in nature. Plaintiffs request for actua
medi cal nonitoring examnations is but a small portion of the
relief requested. I ndeed, at the class certification hearing,
plaintiffs' counsel stated that the yearly nedical exam nations
woul d cost approxi mately $2,000 a year per class nenber. \Wile
this sumis not insignificant, it pales in conparison to the anount
of noni es that woul d have to be paid out by defendants to treat the
addi ction and diseases. Plaintiffs' medical nonitoring claimis
nmerely a thinly disguised claim for future danmages. As such
plaintiffs' medical nonitoring clai mcannot be certified under Rul e
23(b) (2).

Additional ly, plaintiffs' nmedical nonitoring clai mcannot
be certified under Rul e 23(b)(2) because the overwhel mng majority
of relief sought by plaintiffs in their entire conplaint is
nonetary in nature. The advisory conm ttee notes acconpanyi ng Rul e
23(b)(2) state that this rule "does not extend to cases in which

the appropriate final relief relates exclusively or predom nantly
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to noney danamges." School Asbestos Litigation, 789 F.2d at 1008

(citation omtted). Inthis regard, courts have refusedto certify
a (b)(2) class action "where the 'realities of the litigation'
denonstrate that suit has been brought primarily for noney damages

." Christiana Mrtgage v. Del aware Mrtgage Bankers Ass'n,

136 F.R D. 372, 381-82 (D. Del. 1991) (citing School Asbestos

Litigation, 789 F.2d at 1008).

Al though plaintiffs' request for periodic nedical
exam nations pursuant to a court-supervised program could be
properly viewed as "injunctive" relief, the majority of relief
sought by plaintiffs is conpensatory. As plaintiffs' counsel nade
clear at the class certification hearing, the |argest part of
plaintiffs' claimis not their request for nonitoring, but the
request for conpensatory relief-naponey for having purchased
cigarettes (estimated at up to $350, 000 per snoker) and punitive
damages (conservatively estinmated at a one-to-one rati o as bei ng up
to $350,000). (Transcript at 40, 43). These nunbers categorically
denonstrate that the majority of relief sought by plaintiffs is
nmonetary in nature. As such, a class cannot be properly certified
under Rule 23(b)(2) but nust satisfy the requirenments of Rule
23(b) (3).

C. Rul e 23(b) (3)

Rul e 23(b)(3) provides:

(b) Cl ass actions Mintainable. An action may be
mai ntained as a class action if the prerequisites of
subdivision (a) are satisfied, and in addition:

(3) the court finds that the questions of |aw or
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fact comon to the nenbers of the class predom nate over
any questions affecting only individual nmenbers, and t hat
a class actionis superior tothe other avail abl e net hods
for fair and efficient adjudication of the controversy.
The matters pertinent to the findings include: (A) the
interest of the nenbers of the class in individually
controlling the prosecution or defense of separate
actions; (B) the extent and nature of any litigation
concerning the controversy already comenced by or
agai nst nmenbers of the class; (C) the desirability or
undesirability of concentrating the litigation and the
clainms in the particular forum (D) the difficulties
likely to be encountered in the managenment of a class
action.

Fed. R Gv. P. 23(b)(3).

Plaintiffs submt that all of their clainms can be
properly certified under Rule 23(b)(3). Def endants vi gorously
oppose such certification, arguing that plaintiffs cannot satisfy
t he predomi nance or superiority prongs of 23(b)(3). '

1. Pr edoni nance

Under Rul e 23(b)(3), a court nust determ ne whether "the
guestions of law or fact comon to the nenbers of the class
predomni nat e over any questions affecting only individual nmenbers .

." Fed. R Cv. P. 23(b)(3). In order for the commons i ssues

to "predom nate,” conmon i ssues nust constitute a significant part

of the individual cases. See Jenkins, 782 F.2d 468.

2Pl aintiffs point to both Broin v. Philip Mrris Conpani es,

Inc., 641 So. 2d 888 (Fla. C. App. 3d Dist. 1994), rev. denied,
654 So. 2d 919 (Fla. 1995) and R J. Reynolds Tobacco Co. v.
Engle, 672 So. 2d 39 (Fla. C. App. 3d Dist. 1996), rev. denied,
682 So. 2d. 1100 (Fla. 1996), as persuasive authority for the
certification of a class in this case under Rule 23(b)(3). The
Court finds that these cases offer no real assistance to its
determ nation of Rule 23(b)(3) certification. First, the cases
are factually and legally distinguishable fromthis case.

Second, both opinions are devoid of a thorough analysis of the
requi rements which nust be satisfied before a class is certified.
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A court nust satisfy itself that compn issues
predom nate over individual issues because such a finding assures
that the purposes of Rule 23(b)(3) are furthered. "Subdivision
23(b) (3) enconpasses those cases in which a class action would
achieve economes of tim, effort, and expense, and pronote
uniformty of decision as to persons simlarly situated, w thout
sacrificing procedural fairness or bringi ng about ot her undesi rabl e

results.” Rul es Advisory Committee Notes to 1966 Anendnents to

Rule 23, 39 F.R D. 69, 102 (1966). It is only when predom nance
exists that a court can be sure that econom es can be achi eved by
nmeans of the class action. |d.

After a thorough revi ewof both the common and i ndi vi dual
issues that are inplicated by the facts of this case, the Court
concludes that the common issues do not predom nate over the
i ndi vidual issues. Plaintiffs contend that there are overriding
common i ssues about defendants' behavior:

specifically, whether the tobacco conpani es have, over

the past decades, engaged in intentional, reckless

conduct to control and mani pulate nicotine levels, in
order deliberately to addi ct snokers, particularly young
people, and tointentionally, recklessly, or negligently
expose people to hazardous substances.
(Pl's." Mot. Class Certification at 19). Plaintiffs argue that the
common i ssues about the tobacco conpanies' historic and present
conduct predom nate over any individual issues, thus making this
action "classically appropriate for class certification.” Wile

def endants’ conduct raises many comon issues, the Court cannot

agree with plaintiffs' assessnent that this case is "classically
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appropriate for class certification.”

Upon cl oser exam nation of the issues raised herein, it
becones evident that the individual issues raised not only
predom nat e over the common i ssues but overwhel mt he conmon i ssues.
A class action in this case would not "achi eve econom es of tine,
effort, and expense, and pronote uniformty of decision as to
persons simlarly situated, wthout sacrificing procedural fairness
or bringing about other undesirable results.” Wth this stated,
the Court will specifically explain how the individual issues
precl ude any possible 23(b)(3) certification.

Al though the Suprenme Court has warned that a court
considering class certification may not conduct a prelimnary
inquiry into the nerits of a suit, see Eisen, 417 U S. at 177-78,
94 S. . at 2152-53, a court may | ook beyond the confines of the
pl eadi ng t o det ermi ne whet her the requirenents of Rul e 23 have been
satisfied. Castano, 84 F.3d at 744." "Goi ng beyond t he pl eadi ngs
IS necessary, as a court nust understand the clains, defenses,
rel evant facts, and applicable substantive lawin order to nake a

meani ngf ul determ nation of the certificationissues." 1d. (Mnual

for Conplex Litigation 8§ 30.11). An exam nation of the clains,

®See also Falcon, 457 U.S. at 160, 102 S. . at 2372
("Sonmetines the issues are plain enough fromthe pleading .
and sonetinmes it may be necessary for the court to probe behi nd
t he pl eadi ngs before comng to rest on the certification
question."); Coopers & Lybrand v. Livesay, 437 U S. 463, 469, 98
S. C. 2454, 2458, 57 L. Ed. 2d 351 (1978) (explaining that "the
class determ nation generally involves considerations that are
"enneshed in the factual and | egal issues conprising the
plaintiff's cause of action'").
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def enses, relevant facts and applicable substantive |law leads to
the inescapable conclusion that individual issues pervade this
entire action.

Plaintiffs' request for class certification under Rule
23(b)(3) is contrary to the weight of authority in mass tort cases.
Both the Georgi ne and Castano courts, which were nmass tort cases,
refused to certify classes under Rule 23(b)(3). Inreasoning fully
applicable to this case, Judge Becker only recently stated, it is
"difficult to fathonf how common issues could predom nate in any
mass tort products case:

[ T]he class menbers' clainms vary widely in character.

Class nenbers were exposed to different asbestos-

contai ning products, for different anmounts of tine, in

different ways, and over different periods. . . . Each

has a different history of cigarette snoking, a factor
that conplicates the causation inquiry.

* * %

These factual differences translate into significant
| egal differences. Difference in the anbunt of exposure
and injury | ead to di sparate applications of | egal rules,
including matters of causation, conparative fault, and
the types of damages avail able to each plaintiff.

Ceorgine, 83 F.3d at 626-27. The Fifth Circuit echoed those
concerns when it rejected certification of <clains virtually

identical to those raised in this case. Castano, 84 F.3d at 743. "

“See also In re Rhone-Poul enc Rorer, Inc., 51 F.3d 1293
(7th Cr. 1995) (decertifying product liability class action); In
re Anerican Medical Sys., Inc., 75 F.3d 1069, 1084 (6th Cr.
1996) (reversing certification of products liability class action
agai nst nmekers of penile inplants—economes of scal e achi eved by
class treatnent are nore than offset by the individualization of
nunmerous issues relevant only to a particular plaintiff");
Sterling v. Velsicol Chem Corp., 855 F.2d 1188, 1197 (6th Gir.
1988) ("In conplex, mass, toxic tort accidents, where no one set
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Additionally, the advisory committee notes to Rule
23(b) (3) instruct us that:
A "mass accident” resulting in injuries to nunerous

persons is ordinarily not appropriate for a class action
because of the |likelihood that significant questions, not

only of danages but of liability and defenses to
liability, woul d be present, affectingthe individualsin
different ways. In these circunstances an action

conducted nom nal ly as a cl ass acti on woul d degenerate in
practice into nultiple lawsuits separately tried.

Id. at 745 n.19 (citing Rules Advisory Conmittee Notes to 1966

Anendnents to Rule 23, 39 F.R D at 103)." The reasons that

underlie this overwhelmng weight of authority agai nst
certification of mass tort cases are equally applicable here.

Plaintiffs' negligence and strict liability theories
rai se numerous individual issues that predom nate over any cl ass-
wi de i ssues. The el enments of these particul ar cl ai ns and att endant
affirmati ve defenses raise innunerable individual issues which
overwhel mthe cl ass-w de issues.

Plaintiffs' entire action centers around addi ction and
whether the plaintiffs are addicted. Plaintiffs allege that

def endants have consistently and publicly denied that cigarettes

of operative facts establishes liability, no single proximte
cause equally applies to each potential class nenber and each
def endant, and individual issues outnunber common issues, the
district court should properly question the appropriateness of a
cl ass action for resolving the controversy").

Al t hough plaintiffs have argued that Professor Charles
Al len Wight, a nmenber of the Advisory Conmittee, has now
repudi ated this passage, he has opined that certification of what
purports to be a class action on behalf of everyone who "has ever
been 'addicted' to nicotine" would be a "Frankenstein's nonster."
Castano, 84 F.3d at 745 n.19 (citing Letter of Dec. 22, 1994, to
N. Reid Neureiter).
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are hazardous and addictive, while aware that the results of their
own internal research denonstrate the addictive qualities of
ni coti ne, and have accordingly mani pul ated that | evel of nicotine
intheir cigarettes with the intent and for the comrercial purpose
of creating and sustaining plaintiffs' addiction to their product.
Plaintiffs continue by claimng that "these consuners were

involuntarily subject to the cunul ative, repetitive assault of the

many different carcinogens contained in tobacco snoke: for
Def endants, a foreseeable, and foreseen consequence of addiction
t hat Def endants, in the nane of profit, deliberately inflicted upon
the class." (Pls.'" Reply Br. at 8-9) (enphasis added).

As an essential part of their claim plaintiffs allege
t hat their exposure to many di fferent carci nogens was "i nvol untary"
because they were addicted. In other words, addiction has robbed
plaintiffs of the voluntary choice to decide whether they would
expose thensel ves to the carcinogens in tobacco snoke.

Additionally, plaintiffs highlight the inportance of
addiction as part of their theory when they argue that the
affirmati ve defense of assunption of risk is not available to
defendants. Plaintiffs contend that defendants should be barred
from relying on their "personal choice" argunent because
information has allegedly arisen that indicates that tobacco
conpani es have know ngly used the "addi ctive power of nicotine" to
"hook" young snokers to becone "life-1ong" snokers. (Defs.' Post-
H'g Mem at 9). Plaintiffs submt that these snokers were robbed

of "free choice" due to addiction. Thus, plaintiffs' theory of
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liability relies heavily on their being able to prove that the
cl ass nenbers are addi cted. The question which is thus posited at
this point is not whether plaintiffs can prove addiction, but
rather howthey will prove addiction, i.e., can they prove it on a
cl ass-w de basis as opposed to individual inquiries.

Plaintiffs' own expert Dr. Burns recognizes that the
assessment of addiction is an inherently individual inquiry.
(Burns Dep. at 64, 268).' Based on this statement, defendants
argue that class certification under these circunstances would
require a mni-hearing on the nerits of each individual's case to

determne injury. See Forman v. Data Transfer, Inc., 164 F.R D

400, 403 (E.D. Pa. 1995). Inportantly, the Court finds that
nowhere in plaintiffs' volum nous subm ssions do they actually
refute that addiction is an inherently individual inquiry.
I nstead, plaintiffs offer a solution to this massive probl em of
provi ng addi ction on an individual basis. Plaintiffs propose that
once the general issue as to whether cigarettes can cause
addi ction' is resolved, the issue as to whether each and every
cl ass nmenber is addicted can be resol ved by having them answer a
guestionnaire, consisting of six sinple questions. Def endant s

rejoin that this questionnaire cannot by itself determ ne whether

®Dr. Hughes, plaintiffs' expert in the Castano litigation,
also testified in Castano that addiction is an individual inquiry
that involves an analysis of "the person, and the circunstances
in the person's |ife." (Hughes Dep. at 87-88, 201-203, 209-212,
316- 317) .

Y"The Court will use the terms "addiction" and "nicotine

dependence" i nterchangeably.
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a person is nicotine dependent. ®

The Court finds that even if the questionnaire was used
to determ ne nicoti ne dependence, defendants would be permtted to
cross-exam ne each and every class nenber as to their alleged
dependence. Plaintiffs admttedly acknow edge that the plan they

propose woul d be, at nost, a prim facie indication of addiction.

Plaintiffs' own experts concede that addiction is necessarily an

i ndi vidual inquiry. To refute plaintiffs' prinma facie case

def endants would be permtted to cross-exam ne each individual
about his specific choices, decisions and behavi or, and defendants
woul d be entitled to offer expert testinony about each person's
speci fic circunstances and di agnosis. Based on this one i ndi vi dual
i ssue, class certification under Rule 23(b)(3) is not appropriate
because t he cross-exam nati on of each class nenber inatrial would

be inpossible.*®

®The questionnaire is called the Fagerstrom Assessnent for
Ni coti ne Dependence. Plaintiffs submt that a reliable
determ nation as to whether a potential class nmenber is nicotine
dependent can be made if the potential class nenber scores within
a certain range on this test. 1In contrast to this sinple
ni coti ne dependence test, defendants cite to the D agnostic and
Statistical Minual of Mental Disorders (4th ed.) ("DSM1V").
DSM 1V contains a section on "substance dependence”, which
requires individual inquiries and clinical assessnents. A
t horough reading of DSM |1V s section on substance dependence
woul d |l ead a neutral observer to believe that whether a person
has a substance dependence can only be determ ned by an
i ndi vi dual inquiry.

¥I'f the examination necessary for the jury to decide each
of these individual issues took only one hour per person, and if
this class is conposed of one mllion people, then the "trial" of
this case would take (with testinony being heard 8 hours a day,
50 weeks per year) approximately 250 years.
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To succeed on their products liability and negligence
clains, plaintiffs will also have to prove "causation," which the
Court finds is not capable of determ nation on a class-w de basis
in this case. Resolution of the "general causation" question of
whet her cigarettes are capable of being addictive "is not comon

under Rule 23(a)(2)." Kurczi v. Eli Lilly & Co., 160 F.R D. 667,

677 (N.D. Ohio 1995). Unless it is proven that cigarettes al ways
cause or never cause addiction, "the resolution of the general
causation question acconplishes nothing for any individual

plaintiff." 1d.; see also In re "Agent Orange" Product Liability

Litigation, 818 F.2d 145, 164 (2d Cr. 1987) (the "rel evant

guestion is not whether Agent Orange has the capacity to cause
harm " but rather the "highly individualistic" question of whether
"it did cause harmand to whont).

As explained previously, plaintiffs do not actually
refute the proposition that a finding of addiction entails an
i ndividualistic inquiry,; I nstead, they suggest that this

individualistic inquiry can be proven by a questionnaire,

consisting of six questions. The use, however, of this
questionnaire will not obviate the need for cross-exam nation by
def endants as denonstrated above. If plaintiffs are unable to

prove that cigarettes always cause addiction (a contention that
plaintiffs do not advance), the Court is faced with the i npossible
reality of trying a case in which one mllion persons would have to
be cross-exam ned as to causati on.

Plaintiffs cannot satisfy the "causation"” elenent of
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these clains by proving that all cigarettes can potentially cause
the user to becone addicted.? This is a general causation issue.
The resolution of this "general causation question” would
acconplish nothing for any of the individual plaintiffs. See
Kurczi, 160 F.R D. at 677. | ndeed, the jury would still be
required to determ ne for each class nenber whether he or she is
addicted to cigarettes, and, if so, whether defendants (and which
def endant) caused that addiction. Wth respect to causation, the
Court finds that this issue is highly individualized and does not
lend itself to Rule 23(b)(2) certification.?

To establish their strict products liability claim
plaintiffs will be required to prove a defect in defendants'
products. This inquiry is also highly individualized. Defendants
manuf actured hundreds of different types of cigarettes over the
years and have even nade changes within each brand. In their First

Amended Conplaint, plaintiffs allege that defendants' cigarettes

I'n their papers, plaintiffs argue that they will produce

experts who will testify that all cigarettes contain nicotine in
sufficient quantities to cause addiction/nicotine dependence.
| mportantly, plaintiffs do not contend that cigarettes will cause

addi ction/ ni coti ne dependence to each and every individual who
snokes.

“I'n addition, the Court also concludes that the use of
guestionnaires to establish the elenents of causation and injury
—w t hout cross-exam nation or rebuttal evidence —would violate
def endants' due process rights. See In re Fibreboard Corp., 893
F.2d 706, 710 (5th G r. 1990) (procedure whereby clains of
i ndi vi dual class nenbers are not adjudicated in individual jury
trials inplicates defendants' right to due process); In re
Masonite Corp. Hardboard Siding Prod. Liab. Litig., 170 F. R D
417, 425 (E.D. La. 1997) (defendants "cannot receive a fair trial
W t hout a process which permts a thorough and discrete
presentation of [their] defenses").
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contai n nunmerous "hazardous substances,” and that defendants have
"intentionally mani pul ated” the | evel s of nicotine and "ot her toxic
substances.” (First Amended Conpl. {1 10, 13). The different
types of wunspecified defects — which may be present in sone
cigarettes but not in others —make proof of a defect a non-conmon
issue. As aresult, each class nenber will have to establish that
the type of cigarettes he or she snoked contained a defect at the

time he or she snoked them See lnre Anerican Medical Systens, 75

F.3d at 1081 (commnality not established where the plaintiffs
"clains of strict liability . . . will differ upon the nodel and
the year it was issued"). The need to prove a defect in
def endants' products rai ses another individual issue.

Plaintiffs claimthat they can prove a conmon defect on
a class-wde basis for all of defendants' products. Plaintiffs
argue that all of defendants' products are inherently defective
because they contain sufficient levels of nicotine to cause
addi ction and ot her hazardous substances. Thus, plaintiffs wll
attenpt to establish a common defect by showing that this
conmbi nation exists in all of the cigarettes sold by defendants.

Nonet hel ess, the possibility that plaintiffs' common defect theory

will fail and that the class wll be splintered into various
subcl asses —creating manageability concerns —"wei ghs against a
finding of predom nance of common issues." Harding v. Tanbrands,

165 F.R D. 623, 630 (D. Kan. 1996) (refusing to certify strict
liability class where it is possible that the plaintiffs' conmon

defect theory could fail).
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Wthrespect toplaintiffs' nedical nonitoringclaim the
Court also finds that individual issues predom nate over conmobn
issues.®” In the Paoli Il decision, the Third Circuit added an
i nherent!|y individual factor: "whet her areasonabl e physi ci an woul d
prescribe for [the plaintiff] a nonitoring reginme different than
the one that would have been prescribed in the absence of that
particul ar exposure." Paoli Il, 35 F.3d at 788 n.53. This factor
alone would require an individual, plaintiff-by-plaintiff
conpari son of the nmedi cal nonitoring programall egedly warranted by
snmoking with the nonitoring programrequired if the plaintiff had
not snoked:
[A] plaintiff nust prove that by reason of exposure to
t he t oxi ¢ subst ance caused by t he def endant' s negl i gence,
a reasonabl e physician woul d prescribe for her or hima
nmonitoring reginme different than the one that woul d have
been prescribed in the absence of that particular
exposure. This is because under this cause of action, a
plaintiff may recover only if the defendant's w ongf ul
acts increased the plaintiff's increnmental risk of
i ncurring the harmproduced by t he toxi ¢ substance enough

to warrant a change in the nedical nonitoring that
ot herwi se woul d be prescribed for that plaintiff.

Paoli 11, 35 F.3d at 788 (quoting Hansen v. Mountain Fuel Supply
Co., 858 P.2d 970, 980 (U ah 1993)).

For class nenbers with a mniml snoking history, the

*2Def endant s argue that each class menber woul d have to
prove "a denonstrabl e physical consequence” to be entitled to
nmedi cal nonitoring. (Defs.' Resp. at 34-35). Plaintiffs rejoin
t hat Pennsylvania | aw does not require a plaintiff to show "a
denonst rabl e physi cal consequence.” Because the Court finds that
plaintiffs' medical nonitoring claimraises a host of innunerable
i ndi vi dual questions w thout exam ning whether a plaintiff need
show "a denonstrabl e physical consequence,"” the Court reserves
ruling as to whether this elenent is part of a nedical nonitoring
claim
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|l evel of risk may be outweighed by the burdens and costs of
noni toring procedures. Plaintiffs' expert, Dr. Burns, acknow edged
that the type of nonitoring that woul d be appropriate woul d require
i ndi vi dual analysis of factors such as the anmount and duration of
snmoki ng. (Burns Dep. at 113, 118-120). Medical necessity thus
wi dely fluctuates anong class nenbers. It appears that these
i ssues cannot be resolved on a cl ass-w de basis.

The diseases for which plaintiffs seek nonitoring and
treatnment are nultifactorial diseases with a wide variety of risk
factors in addition to snoki ng and are seen i n many i ndi vi dual s who
have never snoked. These nultiple risk factors include
occupational or environnmental exposure to asbestos, toxic chem cals
or radi ation, diet, alcohol consunption, heredity and past nedi cal
hi story. For exanple, plaintiff Barnes has hypertension, high
chol esterol, diabetes and an extensive famly history of heart
di sease. The fact that he snokes woul d not require any additional
nmoni toring for heart di sease not al ready warranted by the nul ti pl e,
significant risk factors for heart disease he already has.?®
Therefore, the review of each individual's nedical and famly
hi story and exposure to other risk factors that Paoli requires is

an obvi ously individual inquiry. Plaintiffs offer no suggestion as

Dr. Burns concurs with this point: for individuals who
al ready have significant risk factors for di seases that warrant
medi cal nonitoring, snoking would not require additional
di agnostic tests. (Burns Dep. at 178-81, 240). Dr. Burns states
that the "evaluation and screening would stay the sane, and the
advice [to quit snoking] would change.” 1d. As stated above,
advice to quit snoking is not "nonitoring," but treatnent.
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to how defendants would be able to inquire into each and every
plaintiffs' past nmedical and fam |y history on a cl ass-w de basi s.

In addition, to obtain nedical nonitoring damages,
plaintiffs would have to show that the increased risk nakes
peri odi c nmedi cal exam nati ons "reasonably necessary." Simmons, 674
A 2d at 239; Paoli I, 916 F.2d at 852. Again, this determ nation
varies fromcl ass nenber to cl ass nenber dependi ng upon many of the
sane factors described above.

Finally, evenif early detection procedures do exist, the
plaintiff must still prove that such procedures are appropriate in
hi s individual case. "'[I]lf a reasonable physician would not
prescribe [such procedures] for a particular plaintiff because the
benefits of the nonitoring woul d be outwei ghed by the costs, which
may i nclude, anong other things, the burdensone frequency of the
nonitoring procedure, its excessive price, or its risk of harmto
the patient, then recovery would not be allowed."" Paoli II, 35
F.3d at 788 (quoting Hansen, 858 P.2d at 980). 1In this case, the
appropri ateness of screening procedures would vary fromplaintiff
toplaintiff. For sonme plaintiffs, because of the health risks or
excessive costs involved with the particular procedure, the
physician woul d not recommend the nedical nonitoring procedure.
Consequently, this issue is highly individualized and mlitates
agai nst Rule 23(b)(3) certification.

The facts and clainms of this case inplicate a nunber of
affirmati ve defenses, all of which raise individual issues that

preclude a Rul e 23(b) (3) certification. The Third Crcuit notedin
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Geor gi ne:

[ T]he al l eged tortfeasor's affirmative defenses (such as

failure to follow directions, assunption of risk,

contributory negligence and the statute of |imtations)

may depend on facts peculiar to each plaintiff's case.
Ceorgine, 83 F.3d at 628. As nandated by Georgine, in naking a
class certification decision, adistrict court must exam ne whet her
the validity of an affirnmative defense depends on "facts peculiar
to each plaintiff's case.”™ If a jury would have to | ook at facts
peculiar to each plaintiff's case when assessing the affirmative
defenses, an inherently individual inquiry is required. Thi s
i ndi vidual inquiry nost definitely mlitates against Rule 23(b) (3)
certification.

In this case, defendants raise nunerous affirmative
def enses. Under Pennsylvania |aw, assunption of risk has been

found to be a viable defense against strict products liability

cl ai ns. See Surace v. Caterpillar, Inc., --- F.3d ---, 1997 W

192647 *16 (3d Cir. Apr. 22, 1997) (citing McCown v. International

Harvester Co., 463 Pa. 13, 15, 342 A 2d 381, 382 (1975)). To

prevail on an assunption of risk theory, a defendant nust show t hat
the plaintiff knowingly and voluntarily proceeded to use the
product or encounter a known danger. 1d. Assunption of risk is an
i nherently individual question, turning as it does upon the
subj ective knowl edge and behavior of individual plaintiffs.

Childers v. Power Line Equip. Rentals, Inc., 452 Pa. Super. 94,

107, 681 A . 2d 201, 208 (1996). Under these principles, each class

menber' s know edge about the allegedly "addictive"” or injurious
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nature of cigarettes and their decision to begin or continue to
snoke in the face of that know edge is therefore relevant to a
determ nati on of assunption of risk.

Additionally, the class nenber's know edge woul d al so be
relevant to a determination of conparative fault, which is a
defense to the negligence clainms. 42 Pa. Cons. Stat. Ann. § 7102.
The Court could not possibly bifurcate the issue of defendants'
negl i gence and plaintiffs' conparative negligence. As the Court in
Castano noted, the Seventh Anmendnent conpels that the same jury
t hat hears t he evi dence of defendants' all eged negligence al so hear
t he conparative negligence evidence with regard to each and every

cl ass nenber. See Castano, 84 F.3d at 750-51; see also Rhone-

Poul enc, 51 F.3d at 1303. Thus, the conparative negligence
anal ysi s rai ses such i ndi vidual issues of i mense proportions that
Rul e 23(b)(3) certification is obviously inappropriate.

Def endants al so raise a statute of limtations defense,
which is not a commopn issue. Plaintiff's clains are subject to
Pennsyl vania's two year statute of [imtations. See 42 Pa. Cons.
Stat. Ann. 8 5524. Under the discovery rule, the cause of action
accrues, and the statute of limtations begins to run, when the
plaintiff knows, or reasonably should know, that he has been

injured. Cathcart v. Keene Indus. Insulation, 324 Pa. Super. 123,

135-36, 471 A 2d 493, 500 (1984). Once a plaintiff discovers the
injury, he is charged with a duty to exercise diligence in
i nvestigating the claim Pennsylvani acourts have not hesitated to

bar clains under the discovery rule where parties have not
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exerci sed reasonabl e diligence in ascertaining the cause of injury.

Cochran v. GAF Corp., 542 Pa. 210, 216, 666 A.2d 245, 248-49

(1995). Here, too, plaintiffs' testinony underscores the
i ndi vidual testinony that would be required at a trial

Defendants also raise the affirmative defense of
"consent"” to plaintiffs' claim of intentional exposure to a
hazar dous substance.? The defense of consent is very simlar to

the defense of assunption of risk. W Page Keeton, Prosser and

Keeton on Torts 112 (4th ed. 1984). Thus this defense would

necessarily require an exam nation of the facts peculiar to each
and every plaintiff; a highly individual issue which mlitates
agai nst certification under Rule 23(b)(3).

Plaintiffs, in response to defendants' "affirmative
def enses"” argunent, set forth two argunents as to why these
affirmati ve def enses do not necessarily |l ead to t he predom nance of
i ndi vidual issues. First, plaintiffs suggest that the jury wll
determ ne whether the naned plaintiffs' clains are barred by
affirmati ve defenses and that those results w Il bind the remai nder
of the class "as permtted by law." (Interrog. Resp. No. 42).
Such a procedure raises serious fairness and due process concerns

for plaintiffs and defendants ali ke. Absent class nenbers woul d be

*Def endant s argue that Pennsylvani a does not recognize an
i ndependent cause of action for "intentional exposure to a
hazardous substance"” in a products liability case. (Defs.'
Suppl enental Br. at 10). Plaintiffs contend that Pennsylvani a
does recogni ze such an action. The Court reserves decision on
this issue because it is not necessary for the disposition of
this instant notion.
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greatly prejudiced by a process whereby their clains could be
barred because the class representatives were found to have been
contributorily negligent or to have assunmed a known ri sk. The
Court finds that this proposal is not a practicable or legitimte
sol uti on.

Plaintiffs main argument however is that defendants
should be barred as a matter of law from asserting these
affirmative defenses. Plaintiffs argue that defendants, dueto the
facts and circunstances of this case, should be barred fromrai sing
t he defenses of statute of limtations, consent or assunption of
risk. Whet her defendants should be barred from raising these
defenses necessarily requires a fact-intensive analysis by the
Court.

For exanpl e, plaintiffs argue that defendants cannot rely
on assunption of risk because all of the defendants have deni ed
that cigarettes cause addiction and are carcinogenic. As such,
plaintiffs argue that they cannot "assune ri sks" that the cigarette
i ndustry has continually denied exist. Def endants, of course,
oppose this contention by plaintiffs. The Court however cannot
properly dispose of this issue at the present tine because it does
not have a full evidentiary record before it. |ndeed, these issues
are usually raised by way of sunmmary judgnment after the parties
have conpleted discovery. A ruling at this juncture in the
l[itigation would be based on an inconplete record and would
necessarily prejudice the parties. Thus, the Court refrains from

maki ng such a determ nation
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Moreover, a ruling as to whether an affirmative defense
is valid or not does not necessarily advance plaintiffs' position
W th respect to predom nance. For exanple, the Court may decide
t hat defendants have produced sufficient evidence with respect to
itsaffirmative def enses whi ch woul d necessitate sending thisissue
to the jury. Under this scenario, it is obvious that defendants
woul d be permtted to exam ne each and every cl ass nenber as to the
i ssues surrounding its affirmati ve defenses. And even if the Court
rul ed that defendants were barred fromraising one or all of its
affirmati ve defenses, there are nunerous remaining individual
i ssues whi ch predom nate over the commobn i ssues.

In sum the Court finds that the individual issues
i nplicated by the facts and circunstances of this case predom nate
over the common i ssues. Thus the putative class fails the
predom nance prong of Rule 23(b)(3).

2. Superiority

Rule 23(b)(3) provides for certification of a class if
the court finds that a class action is the superior nethod to ot her
avail able nethods for a fair and efficient adjudication of the
case. Fed. R CGv. P. 23(b)(3). In making this superiority
determ nation, the Court should consider the four criteria of Rule
23(b) (3) which address fairness and efficiency.

In addition, a finding of superiority requires:

(1) an infornmed consideration of alternative avail able

nmet hods of adj udi cati on of each issue, (2) a conparison

of the fairness to all whose interests nmay be involved

bet ween such alternative net hods and a cl ass acti on, and
(3) a conparison of the efficiency of adjudication of
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each nethod. The interests that should be taken into
account include those of the judicial system the
putative class, the instant plaintiffs and defendant and
their attorneys, and the general public.

Lake v. First Nat'l Bank, 156 F.R D. 615, 625 (E.D. Pa. 1994)

(citations omtted). As the Third Circuit has recently expl ai ned,
Rule 23(b)(3) asks us to balance, in ternms of fairness and
efficiency, the nerits of a class action against those of
"alternative avail abl e met hods" of adj udi cati on. Georgine, 83 F. 3d
at 632. Because this class suffers major problenms in both
efficiency and fairness, the Court finds that plaintiffs' putative

class independently fails the superiority requirement of Rule

23(b) (3).
As in CGeorgine, in ternms of efficiency, a class of this
"magni tude and conplexity” could not be tried. See id. The

reality of this litigation is that there are sinply too nany
i ndi vi dual issues and class nmenbers to try this case efficiently.
The manageabi | ity probl ens whi ch woul d be encounteredinlitigating
and trying this case are staggering. Plaintiffs sinply do not
of fer a workabl e plan as to howthis litigation would be tried with
respect to the nunerous individual issues.

Plaintiffs' "Suggested Trial Phase |I" sinply does not
adequat el y address the manageability problens that om nously | oom
in this case. In their reply brief, plaintiffs suggest a tria
pl an that woul d address the common liability and conmon damages
i ssue. However, this trial plan proposed by plaintiffs fails to

address how the individual issues of addiction, causation and
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affirmati ve defenses can be determned on a class-wide basis
consistent with the rights of the parties.

Each of these issues would be disputed and therefore
woul d be decided by the jury. Defendants argue that many of these
i ssues can be proven on a cl ass-w de basis through t he use of cl aim
fornms, statistical randomsanpli ng, depositions, expert opi nion and
court-appoi nted special nmasters. (Interrog. Resp. Nos. 4, 16, 19,
21, 22, 27, 32-34, 37, 38, 30). However, many of the nethods
proposed by plaintiffs woul d abrogate the constitutional rights of
def endants. As previously discussed, the use of a questionnaireto
determ ne addi ction woul d be violative of defendants' due process
right to a fair trial

Plaintiffs contend that if the Court were to perm:t
damages to class nenbers, such damages can be determ ned and
awar ded on a cl ass-wi de basis. Plaintiffs state that proof of such
damages can be presented through expert statistical evidence. 1In
meki ng this argunent, plaintiffs point to the case of Hilao v.

Estate of Marcos, 103 F.3d 767 (9th Cr. 1996).

The class in H | ao was conposed of roughly 10, 000 per sons
who had been tortured, sunmarily executed or "di sappeared” by the
regi ne of Marcos. After a liability trial the court permtted
damages to be extrapolated to the class as a whole on the basis of
137 clains that were randomly selected and tried. Def endant s
argued that the nethod used to conpute damages viol ated their due
process rights because the jury did not consider the individua

guestions of degree of injury, proxinmte cause, etc. The Court

49



noted that "degree of injury” would have affected the conputation
of danmages in that case but defendants could not raise this issue
because they wai ved any chall enge to the conputation of damages.
Appl ying the reasoning of Hlao to this case, the Court
finds that plaintiffs would not be permtted to use expert
statistical evidence to prove damages. Unli ke H |l ao, defendants in
thi s case do not wai ve any chal |l enge to t he conputati on of danages.
Thus, the "degree of injury," which was not at issue in Hlao, wll
be critically inportant here. The "degree of injury” which each
and every class nmenber suffered would clearly be relevant to the
conmput ati on of damages and woul d necessarily entail an individua

inquiry. As the Sixth Crcuit has stated, "[a]lthough many conmon

i ssues of fact and law w |l be capable of resolution on a group
basi s, individual particul arized danmages still nust be proved on an
i ndi vi dual basis." Sterling, 855 F.2d at 1200. Ther ef or e,

plaintiffs' proposed expert statistical evidence wll not assuage
t he manageability problens raised in this case.

Anot her factor wei ghi ng heavi |l y agai nst cl ass
certification is the substantial risk that in order to nmake this
case manageabl e, the Court wll be required to bifurcate i ssues in
vi ol ati on of the Seventh Anendnent. This putative class actionis
littered with individual issues, such as injury, causation,
conpar ative negligence, affirmative def enses and danages. | n order
to handle these issues, plaintiffs inplicitly suggest that a
"second" jury or juries hear these individual issues. Such a

proposal would surely violate defendants' constitutional rights.
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The Seventh Anendnent entitles parties to have fact
i ssues deci ded by one jury and ensures that a second jury will not
re-exam ne those facts.?® Castano, 84 F.3d at 750. The "limitation
on the use of bifurcation is a recognition of the fact that
i nherent in the Seventh Anendnent guarantee of a trial by jury is
the general right of a litigant to have only one jury pass on a
commn issue of fact.” 1d. A right which exists in this case and
precl udes the Court frombifurcating any i ssue that would all owtwo
juries to pass over the sane issue tw ce.
The Castano court cogently describes why the issue of
conpar ative negligence could never be bifurcated:
Conparative negligence, by definition, requires a
conpari son between the defendant's and the plaintiff's
conduct. At a bare mninmum a second jury will rehear
evi dence of the defendant's conduct. There is a risk
that in apportioning fault, the second jury could
reevaluate the defendant's fault, determne that the
def endant was not at fault, and apportion 100% of the
fault to the plaintiff. |In such a situation, the second
jury woul d be i nperm ssi bly reconsi deringthe findi ngs of
the first jury.
ld. at 751 (citations omtted). Because the risk of reeval uation
woul d be so high, it cannot be said with any logic that class
certificationis superior toindividual adjudications inthis case.
Anot her conpelling factor that mlitates against a
finding of superiority is that there does not exist "a prior track

record of trials fromwhich [this Court] can draw the i nformation

necessary to make the . . . superiority analysis required by Rule

»"[NJo fact tried by jury, shall be otherw se re-exan ned
in any Court of the United States . . . ." U S. Const. anend.
VIT.
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23." See id. at 747. The Castano court stated that "the
certification of an inmmature tort results in a higher than nornal
risk that the class action may not be superior to individual
adjudication.” 1d. As in Castano, this Court concludes that the
|ack of a prior track record of trials in these types of cases
makes it practically inpossible to draw informati on necessary to
make the superiority analysis.

Plaintiffs argue that the "imuature tort" theory shoul d
not apply in this case because they proceed on well-established
causes of action. As an initial matter, the Court questions
plaintiffs' characterization with respect to the maturity of the
causes of action on which they proceed. Plaintiffs' nedica
nonitoring claimand putative intentional exposure to a hazardous
substance claimare rel ati vely new causes of action if you consi der

26

the history of the devel opnent of tort |aw Based just on the

relative "maturity" of these particul ar causes of action, the Court

A recent, tinely article in The National Law Journal spoke
to this issue:

The path to acceptance for any cause of action is
generally |l ong and arduous.

The process can begin with a new |l aw, a new application
of an old law or the devel opnment of a new theory, but each
cause faces daunting obstacles, particularly in gaining the
wi | lingness of judges to allow the cause to proceed.

Truly new torts are rarely accepted. The now conmon
tort of insurance bad faith was one of few established this
century. The first lawsuits agai nst insurance coverage date
back nore than 300 years . . . . But it wasn't until 1974,

: that California becane the first state to establish
case law delineating bad faith in denials as a separate
tort.
Margaret Cronin Fisk, Looking for a New Cause of Action?, Nat'
L. J., May 19, 1997, at Al.
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could determne that these torts are i mmature. The concept of the
i mmature tort however goes far beyond this sinplistic analysis.
In the context of Rule 23(b)(3), theimmture tort theory
has a nmuch broader neaning then its nmere nanme woul d suggest. The
immature tort can refer to a new cause of action, or an old cause

of action applied to a new situation. See Id. at 737; see also

Recent Case, (Cass Certification of Mass Torts - Fifth Crcuit

Decertifies Nati onwi de Tobacco O ass: Castano v. Anmeri can Tobacco

Co., 110 Harv. L. Rev. 977, 980 (1997) (opining onthe w de variety
of nmeanings that "immture tort" may enconpass). For exanple, in
Cast ano, the cause of action was not novel; indeed, the Castano
plaintiffs proceeded on the ordinary claim that a fraudul ent
failure to disclose material information resulted in injury to
plaintiffs.

The immture nature of the Castano plaintiffs' claim
arose out of the fact that the plaintiffs were applying old causes
of action to a new situation. The new situation was what the
Cast ano court called the "addiction-as-injury" theory of liability.
In Castano, plaintiffs were claimng that defendants' conduct
caused themt o becone addicted to cigarettes, thus exposing themto
t he enhanced ri sk of contracting snoking-rel ated di seases. This
theory of liability was "novel". |Indeed, at the tine of Castano,
no United States Court had ever tried a tobacco suit based on
plaintiffs' theory of liability. Because of the novelty of this
t heory and the | ack of prior track record, the court was unable to

draw on any information to make its superiority analysis.
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In this case, plaintiffs allege that they proceed on a
different theory of liability. However, a close reading of
plaintiffs' amended conpl ai nt indicates that plaintiffs proceed on
al nost the sane theory of liability as did the Castano plaintiffs.
The plaintiffs' theory of liability directly relies on their being
abl e to prove that cigarettes are addi ctive, that the class nenbers
are addicted, that the defendants knew that the cigarettes were
addi ctive, that despite this know edge def endants targeted chil dren
wi th advertising for the sol e purpose of addicting them and that
def endants' actions were undertaken with the full know edge that
cigarettes contai ned carcinogens which caused disease. In sum
addiction is central to plaintiffs' theory of liability.

Applying the inmature tort theory to this case, the Court
finds that plaintiffs cannot denonstrate superiority in this case.
The superiority analysis requires a bal ancing of the nmerits of the
cl ass action agai nst those "alternative avail abl e net hods, " nanely

individual trials inthis case. See Georgine, 83 F. 3d at 632. Any

attenpt to make a superiority determnation in the absence of a
prior track record of individual trials is necessarily based on

specul ati on. See Castano, 84 F.3d at 748.7%

Here, plaintiffs submt that class action treatnment is

“’To the extent that Castano court concludes that a finding
of superiority can never be reached when the case inplicates an
immature tort, this Court rejects Castano as persuasive
authority. |In sone cases where the immture tort theory is
i nvolved, plaintiffs could still establish superiority by way of
anal ogy to cases which are simlar to that particular case. A
court could properly rely on these anal ogous cases to determ ne
if class action treatnent is superior to individual trials.
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superior to the thousands of individual trials that the courts wll
be inundated with if a class is not certified. (Pls." Post-H'g
Mem at 8; Pls.'" Reply Br. at 51). 1In essence, plaintiffs contend
that precious judicial resources will be preserved if this caseis
certified as a class action. Plaintiffs' argunent i s based on pure
specul ation. As the Castano court noted, "[n]ot every mass tort is
asbestos, and not every mass tort will result in some judicial
crises." |d. at 747. The judicial crisis to which plaintiffs
allude is only theoretical at this point in tine.

Additionally, a major rationale for a finding of
superiority —judicial efficiency —is not present in this case.

See Sterling, 855 F.2d at 1196 ("The procedural device of Rule

23(b)(3) class action was designed not solely as a neans for
assuring |l egal assistance in the vindication of small clains but,
rather, to achieve the economes of tine, effort, and expense.").
Whet her a class action would be nore efficient than individua

actions goes directly to the heart of the immture tort doctri ne.

Even assum ng that the courts will be exposed to nany
nore of these types of cigarette cases, "a conclusion that
certification will save judicial resources is premature at this
stage of the litigation." Castano, 84 F.3d at 749. Plaintiffs

argue that a class action is superior because if plaintiffs are
requiredtotry their cases individually, the issues of defendants'
know edge, intent, or reckl ess di sregard, and def endants' fi nanci al
capacity, will have to litigated many of thousands of tines. This

is mere speculation. In the individual trials, it may turn out
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that the common issues of defendants' conduct is a mnor part of
each trial, thus producing enpirical evidence that common issues
are not actually a significant part of these cases. Moreover, what
plaintiffs fail to note is that there are also many i ndividual
i ssues involved here which may require thousands of i ndividual
mni-trials, evenif the case was certified as class action. Thus,
there may be no savings but rather a dimnution of judicial
resources, and thus a reduction in judicial efficiency.

I f there existed a prior track record of trials in these
types of cases, the Court would be able to make a nore accurate
determ nation as to judicial efficiency. The Court could refer to
the actual issues and problens that arise in these cases, instead
of being forced to speculate as to what these i ssues and probl ens
may be. Additionally, individual trials in these cases may w nnow
out many of the individual issues that are now before this Court.
Id. at 749-50 (finding that in these individual actions, the
validity of certain defenses and causes of actions can be
determ ned). After individual trials are conducted in these cases,
the courts will have the necessary information to nmake a t hought f ul
and |l ogical superiority determ nation. At this time, however,
plaintiffs cannot produce enough information to establish the
superiority of a class action.

Finally, one of the main reasons for finding superiority
in a class action —the existence of a negative value suit —is

absent in this case. See id. at 748. Accord Phillips Petrol eum

Co. v. Shutts, 472 U.S. 797, 809, 105 S. . 2965, 2973, 86 L. Ed.
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2d 628 (1985); see also Rhone-Poulenc, 51 F.3d at 1299. At the

certification hearing, plaintiffs' counsel clained that each cl ass
menber woul d be entitled to restitution and punitive danages. The
awar d anount coul d total approxi mately $750, 000 based j ust on t hese
restitution and punitive damages. This figure could potentially
clinmb even higher if conpensatory damages and t he costs of nedi cal
nmonitoring were factored into the equation. Based on these
potential damages, the Court cannot conclude that i ndividual
| awsuits by the putative class nenbers would be negative val ue
suits.?®

Based on t he foregoi ng reasons, the Court cannot possibly
conclude that a class action in this case would be superior to
ot her avail able alternative nethods.

D. Rule 23(c)(4)

At the hearing, plaintiffs argued that these suits were
negative val ue suits because nedi cal nonitoring exam nations
woul d only cost approxi mately $2000 per year per person.

However, plaintiffs underm ne this argunent by concedi ng that
they are al so seeking restitution and punitive damages (the
plaintiffs also actually seek conpensatory damages in the form of
treatment pursuant to the nedical nonitoring program

Plaintiffs al so advance anot her duplicitous argunent. On
the one hand, plaintiffs argue that they cannot possibly litigate
t hese nmedi cal nonitoring clains agai nst defendants due to
def endants' overwhel m ng financial position. Plaintiffs claim

that it is "David versus Goliath.” This argunent however is a
tad di singenuous. First, in making their superiority argunent,
plaintiffs contend that the courts will be flooded with thousands

of these suits. An adm ssion that these cases are financially
worth pursuing in the courts. Second, plaintiffs are represented
by a nation-w de consortiumof nore than sixty well-financed | aw
firms. There thus really does not appear to be a significant
financial disparity in the parties' ability to finance these
putative litigations. Thus, what this Court and other courts
simlarly situated are faced with is "Goliath versus Goliath."
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This Court may certify issues under Fed. R GCv. P.
23(c)(4) (A which provides as follows:

(4) \Wen appropriate (A an action may be brought or

mai ntai ned as a class action with respect to particular

i ssues.

Fed. R Gv. P. 23(c)(4)(A).

In the alternative, plaintiffs request that the Court
certify one or nore of the comon questions set forth in their
brief as common issues for class adjudication pursuant to Rule
23(a)(4)(A). Defendants oppose such a certification

Before a district court may certify conmon issues
pursuant to (c)(4), the court nust first find that a cause of

action, as whol e, satisfies the predom nance requirenent of (b)(3).

Castano, 84 F.3d at 745 n. 21 (citing Inre ND. Cal. Dalkon Shield

| UD Prods. Liab. Litig., 693 F.2d 847, 856 (9th Cr. 1982)). After

the court determ nes that (b)(3) has been satisfied as to the whol e
cause of action, then the court may use (c)(4) as "a housekeepi ng
rule . . . to sever common issues for trial." 1d. At this point
intime, plaintiffs have not proven that subsection (c)(4) can be
used to sever common i ssues because they have not established that
their causes of action independently satisfy the predom nance
requirenent. Plaintiffs cannot read the predom nance requirenent
out of (b)(3) by using (c)(4) to sever issues until the common
i ssues predom nate over the individual issues.

I11. Concl usion

Today's decision is not in the slightest respect a

comrent on the nerits of plaintiffs' clains; the resolution of the
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nmerits of this litigation is reserved for another day. |nstead,
today's decisionis nerely arecognition that a class action cannot
be properly certified in any case unl ess the requisites of Rule 23
are satisfied. Additionally, today's decision is also an
acknow edgenent that the substantive rights of the parties cannot
be conprom sed in any respect by the inprudent certification of a
cl ass action.

Accordingly, for the foregoing reasons, plaintiffs’
notion for class certification is denied.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEVEN R. ARCH, et al. : ClVIL ACTI ON
V. :
THE AMERI CAN TOBACCO COVPANY, :
INC., et al. : NO. 96- 5903
ORDER
AND NOW this day of June, 1997, upon consideration

of plaintiffs' Mtion for Class Certification, and defendants'
response thereto, and plaintiffs' reply thereto, and the parties’
post - hearing nmenoranda, and the parties' supplenental briefs, and
the various exhibits in support of the aforenentioned, and oral
argunent heard in open court at the class certification hearing
held on March 6, 1997, it is hereby ORDERED that said Mtion is
DENI ED.
AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



