
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
UNITED STATES 

 
v. 
 

ANDRE HENRY 

CRIMINAL ACTION 
 
 
 
NO.  06-33-01 

 
O R D E R 

 
 AND NOW, this 9th day of August, 2021, upon consideration of Pro Se Defendant’s 

Motion for Compassionate Release of Sentence Reduction Under 18 U.S.C. [§] 3582(c)(1)([A]) 

as Amended by Congress under the First Step Act (Document No. 882, filed April 19, 2021); the 

Government’s Response in Opposition to Defendant’s Motion to Reduce Sentence Pursuant to 

18 U.S.C. § 3582(c)(1)(A)(i) (Document No. 887, filed May 26, 2021); and Pro Se Defendant’s 

Letter dated June 2, 2021 (Document No. 888, filed June 8, 2021), IT IS ORDERED that Pro 

Se Defendant’s Motion for Compassionate Release of Sentence Reduction Under 18 U.S.C. 

[§] 3582(c)(1)([A]) as Amended by Congress under the First Step Act is DENIED. 

 The decision of the Court is based on the following: 

I. BACKGROUND 

On February 22, 2007, following a jury trial, defendant Andrew Henry was convicted of 

twenty-seven counts of a twenty-eight count Indictment, including one count of conspiracy to 

make false statements to a federal firearms licensee; five counts of making false statements to a 

federal firearms licensee; eight counts of Hobbs Act Robbery; three counts of using and carrying 

a firearm during and in relation to a crime of violence in violation of 18 U.S.C. § 924(c); one 

count of attempted carjacking; two counts of armed bank robbery; one count of conspiracy to 

commit armed bank robbery; five counts of possession of a firearm or ammunition by a 
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convicted felon; and one count of solicitation to commit murder.  These convictions stem from a 

series of armed robberies committed in an approximately three-month span in 2003.  

On September 3, 2008, defendant was sentenced to, inter alia, 982 months’ 

imprisonment.  The Court determined that defendant’s guideline range was 262 to 327 months 

imprisonment on all offenses except the three § 924(c) offenses.  Defendant received a ten-year 

mandatory consecutive term of imprisonment on the first of his § 924(c) offenses and two 

mandatory “stacked” consecutive terms of twenty-five years on the other two § 924(c) offenses.  

The sentence on the § 924(c) counts was mandated by the then-operative version of 18 U.S.C. 

§ 924(c).  The statute has since been amended to eliminate the “stacking” of sentences when all 

§ 924(c) offenses are prosecuted in the same case, as occurred in this case.  Accordingly, the 

Court sentenced defendant to 262 months’ imprisonment on all offenses other than the § 924(c) 

offenses, and to a consecutive sentence of 720 months on the three § 924(c) offenses. 

Pro se defendant, who is forty-two years old, is currently serving his sentence at United 

States Penitentiary, Terre Haute (“USP-Terre Haute”).  Gov’t’s Resp., 3, 22.  He has served 

approximately 183 months of that sentence, which, with credit for good behavior, equals 

approximately 206 months.  Id.  The Government reports his estimated minimum release date is 

February 25, 2076.  Id. 

On April 19, 2021, pro se defendant filed the pending Motion for Compassionate 

Release.  In it, he argues compassionate release is warranted based on (1) his “[y]outhfulness at 

the time of the offenses”; (2) his rehabilitation; (3) “[t]he [g]rossly disproportionate sentencing 

disparity” from his stacked § 924(c) counts; and (4) his time served.  Def.’s Mot., 2.  He 

subsequently filed a letter dated June 2, 2021 that further details his alleged rehabilitation. 
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The Government responded on May 26, 2021, asserting three arguments.  First, the 

Government argues that compassionate release would be “grossly premature” at this time 

because pro se defendant has not yet served the sentence that would be imposed under the 

amended § 924(c) sentencing provision.  Gov’t’s Mot., 25. 

Second, the Government argues that there is an unresolved question of law as to whether 

a court can apply § 3582(c)(1)(A)(i) to retroactively reduce a sentence imposed under the former 

§ 924(c) statute.  Id. at 28.  The Government takes the position that a court does not have the 

authority to do so, and requests that, if the Court decides not to deny the Motion on this ground, 

the Court stay the Motion pending resolution of United States v. Andrews.1 

Third, the Government argues that pro se defendant would be a danger to the community 

upon his release and that the § 3552(a) factors counsel against compassionate release.  The 

Government reports that pro se defendant “continued to demonstrate his violent and dangerous 

character” during trial by (1) making “threatening gestures” at a testifying witness; (2) using his 

fingers to simulate a gun, pointing it at the Assistant United States Attorney, and pretending to 

pull the trigger; (3) “secret[ing] sharpened pencils and pens on his person and in his belongings 

which were confiscated by U.S. Marshals during his transport for court”; and (4) hiding a 

“‘shank’ within his court documents that [he] labeled ‘legal mail’ so that prison staff would not 

search it.”  Gov’t’s Resp., 19.  After his conviction, but before sentencing, pro se defendant 

wrote at least five letters to the Court “disparaging the Court, both counsel, and the witness who 

testified at trial, as well as making threats.”  Id. at 20. 

 The Government further reports that pro se defendant was cited for nineteen disciplinary 

infractions between 2006 and 2010, including two infractions for possessing a dangerous 

 
1 United States v. Andrews presents this legal question and is currenting pending before the United States Court of 
Appeals for the Third Circuit.  
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weapon.  Id. at 22.  The Government notes, however, that, “[t]o his credit, he has not committed 

any other infraction since the 2010 incident.”  Id. 

 In additional to his federal convictions, pro se defendant was convicted of two armed 

robberies in state court, for which he was sentenced in 1997 to six-and-a-half to thirteen years’ 

imprisonment.  Immediately following his release from state prison in 2003, pro se defendant 

began the three-month crime spree that became the basis of his federal convictions.  Pro se 

defendant also faces two consecutive life sentences imposed by a Pennsylvania state court for 

two murders he committed in 1996.   Pro se defendant has not yet begun serving the two life 

sentences. 2 

 The Motion is ripe for decision. 

II. APPLICABLE LAW 

Defendant seeks compassionate release pursuant to 18 U.S.C. § 3582(c)(1)(A), as 

amended by the First Step Act of 2018, Pub. L. No. 115-391, 132 Stat. 5194 (2018).  Prior to the 

First Step Act, courts could consider compassionate release only upon motion of the BOP.  See 

18 U.S.C. § 3582(c)(1)(A) (2012).  However, the First Step Act granted federal prisoners the 

right to petition a court for compassionate release for “extraordinary and compelling reasons” 

after first filing a request for compassionate release with the prison warden and either (1) waiting 

thirty days for the prison warden to respond, or (2) receiving notice that the prison warden 

denied the request. 3  18 U.S.C. § 3582(c)(1)(A)(i).  Generally, “extraordinary” means “[b]eyond 

what is usual, customary, regular, or common,” and a “compelling need” is a “need so great that 

irreparable harm or injustice would result if it is not met.”  United States v. Rodriguez, No. 2:03-

 
2 Pro se defendant was seventeen years old at the time he committed the murders.  In 2017, he sought relief from the 
life sentence based on Miller v. Alabama, 567 U.S. 460 (2012).  That case remains pending before the Philadelphia 
County Court of Common Pleas. 
3 The parties do not dispute that pro se defendant exhausted his administrative remedies. 
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CR-00271-AB-1, 2020 WL 1627331, at *7 (E.D. Pa. Apr. 1, 2020) (quoting Extraordinary, 

Black’s Law Dictionary (11th ed. 2019)).  A sentence reduction under § 3582(c)(1)(A)(i) must 

be consistent with “applicable policy statements” issued by the Sentencing Commission.  Id.     

“Extraordinary and compelling reasons,” for purposes of § 3582(c)(1)(A)(i), are defined 

by a policy statement in § 1B1.13 of the United States Sentencing Guidelines, which cites the 

(A) medical condition, (B) age, (C) family circumstances of the defendant, and, (D) “reason[s] 

other than, or in combination with, the reasons described in subdivisions (A) through (C),” as 

determined by the BOP.  U.S.S.G. § 1B1.13 cmt. n.1(A)-(D).  This policy statement, which was 

adopted before the First Step Act, does not account for the fact that defendants may now file 

their own motions for compassionate release.4  Thus, as a majority of district courts and all of the 

courts of appeals that have spoken on the issue have held, § 1B1.13 is not an “applicable policy 

statement” in the context of defendant-filed motions.5  See United States v. McCoy, 981 F.3d 

271, 281 (4th Cir. 2020) (“join[ing] three other federal courts of appeals that recently have 

considered this question”); United States v. Pollard, No. CR 10-633-1, 2020 WL 4674126, at *5 

n.5 (E.D. Pa. Aug. 12, 2020) (collecting district court cases).  Based on this authority, the Court 

concludes that when a defendant files a motion for compassionate release on his own behalf—as 

defendant has done in this case—a district court may exercise its discretion to define 

“extraordinary and compelling reasons.”   

 
4 The Sentencing Commission currently lacks the quorum required to amend the Sentencing Guidelines. U.S. 
Sentencing Comm’n, Annual Report 2-3 (2019), https://www.ussc.gov/sites/default/files/pdf/research-and-
publications/annual-reports-and-sourcebooks/2019/2019-Annual-Report.pdf.  Thus, as many courts have recognized, 
the Guidelines have not been updated in response to the First Step Act.  See, e.g., United States v. Brooker, 976 F.3d 
228, 234 (2d Cir. 2020). 
5 The Court notes that “[t]he existing policy statement continues to govern BOP-filed motions for compassionate 
release.”  McCoy, 981 F.3d at 282 n.7 (citing Brooker, 976 F.3d at 235-36; United States v. Jones, 980 F.3d 1098, 
1109-10 (6th Cir. 2020)). 
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“Not every defendant who presents a qualifying extraordinary and compelling reason is 

entitled to relief under Section 3582(c)(1)(A).”  United States v. Babbitt, No. 18-384, 2020 WL 

6153608, at *9 (E.D. Pa. Oct. 21, 2020).  Before granting compassionate release, a court must 

consider (1) whether the defendant would present a danger to the community under 18 U.S.C. 

§ 3142(g); and (2) whether a sentence reduction would be consistent with the factors enumerated 

in 18 U.S.C. § 3553(a).  Babbitt, 2020 WL 6153608, at *9.  Ultimately, compassionate release is 

appropriate only when there are extraordinary and compelling circumstances, the defendant’s 

release would not pose a danger to the community, and release would be consistent with the 

§ 3553(a) factors. 

III. DISCUSSION 

Pro se defendant argues that he presents four extraordinary and compelling 

circumstances warranting his release: (1) his “[y]outhfulness at the time of the offenses”; (2) his 

rehabilitation; (3) “[t]he [g]rossly disproportionate sentencing disparity” from his stacked 

§ 924(c) counts; and (4) his time served.  Def.’s Mot., 2.  Pro se defendant was twenty-four years 

old at the time of the offenses, and he outlines in his Motion the numerous rehabilitative 

programs and educational courses he has completed while incarcerated. 

In response, the Government argues (1) pro se defendant’s Motion is premature because 

he has not yet served the sentence he would have received under the amended § 924(c) 

provision; (2) the Court does not have the authority under 18 U.S.C. § 3582(c)(1)(A)(i) to 

retroactively apply the amendment to the mandatory minimum sentences under § 924(c); and (3) 

pro se defendant would pose a danger to the community under § 3142(g) if released, and the 

§ 3553(a) factors counsel against release.   
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In United States v. Ezell, No. 02-cr-815-01, 2021 WL 510293 (E.D. Pa. Feb. 11, 2021) 

(DuBois, J.), the Court held that (1) district courts are able to consider the change in mandatory 

minimum sentences under § 924(c) in determining whether a defendant presents extraordinary 

and compelling circumstances, and (2) in applying § 3582(c)(1)(A)(i), district courts can reduce 

a defendant’s sentence to below the mandatory minimum.  However, the Court need not consider 

whether extraordinary and compelling circumstances are present in this case because the Court 

concludes that pro se defendant would be a danger to the community under § 3142(g) if released, 

and that the § 3553(a) factors counsel against release. 

Pro se defendant has a long criminal history involving weapons offenses and crimes of 

violence—including convictions for armed robbery.  Over the three-month crime spree, his 

behavior escalated from armed robbery of fast food restaurants to armed bank robbery and 

solicitation to commit murder.  Gov’t’s Resp., 12-16.  He was sentenced in this case as an armed 

career criminal and has spent the majority of his adult life in prison.  See United States v. Burton, 

No. 15-cr-474-3, 2020 WL 4226472, at *4 (E.D. Pa. July 23, 2020) (concluding defendant posed 

a danger to the community because his criminal behavior spanned two decades and “[h]e has 

spent a significant portion of his adult life in prison or under supervision”).  Additionally, he has 

been convicted of two murders in state court for which he has been sentenced to two consecutive 

life sentences that he has not yet begun to serve.  Gov’t’s Resp., 5.   

He also demonstrated his dangerousness through his behavior at trial—making hand 

signals to threaten witnesses and attempting to sneak weapons in and out of the courtroom—and 

he threatened the Court, attorneys, and a witness following trial.  Id. at 19-21.  While 

incarcerated, he has incurred nineteen disciplinary infractions, including two for possessing 

weapons.  Id. at 22.  The Court commends pro se defendant for completing numerous 



8 
 

rehabilitative and education programs but concludes that he is a danger to the community due to 

his long history of violent crime.  United States v. Pangelinan, No. 17-cr-483, 2020 WL 

3892961, at *3 (E.D. Pa. July 9, 2020) (“While [defendant] claims that he has 

‘changed . . . direction in his life,’ he remains a serial offender who has demonstrated a 

consistent disregard for the law and for public safety.”). 

Additionally, pro se defendant has served the equivalent of only 206 months of his 982-

month sentence.  Id. at 22.  If sentenced today, pro se defendant would face a mandatory 

minimum sentence of ten years on each of the three § 924(c) counts, to be served consecutively 

to each other and to all other sentences, for a total term of imprisonment of 622 months.  His 

time served—approximately one-third of the sentence that would be imposed at this time, and 

one-fifth of his actual sentence—does not reflect the seriousness of the crimes of conviction, 

promote respect for the law, or provide just punishment for pro se defendant’s criminal conduct.  

18 U.S.C. § 3553(a); United States v. Wilson, No. 14-cr-209-01, 2020 WL 7872628, at *7 (E.D. 

Pa. Dec. 31, 2020) (denying compassionate release based, in part, because “[defendant] served 

seventeen percent of his sentence; even if we considered the sentence he would receive today, he 

would have served thirty percent of this shorter minimum sentence”). 

The Court concludes that pro se defendant would pose a danger to the community under 

§ 3142(g), if he were granted compassionate release.  Moreover, the § 3553(a) factors counsel 

against release. 
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IV. CONCLUSION 

For the foregoing reasons, pro se defendant’s Motion for Compassionate Release is 

denied. 

       BY THE COURT: 
 
       /s/ Hon. Jan E. DuBois 
            
            DuBOIS, JAN E., J. 
 


