
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
JOHN DOE 1,                                                
JOHN DOE 2,                                              
JOHN DOE 3, and                                       
JANE DOE 1, Individually and on behalf of 
all others similarly situated, 

Plaintiffs, 
 
v. 
 

UNITED STATES OF AMERICA, 
Defendant. 

CIVIL ACTION 
 
 
 
 
NO.  20-1947 

 
O R D E R 

 
 AND NOW, this 28th day of April, 2021, upon consideration of Defendant’s Motion to 

Certify for Interlocutory Appeal the February 18, 2021 Order Denying the United States’ Motion 

to Dismiss, and to Stay Discovery and Proceedings Pending Appeal (Document No. 36, filed 

April 19, 2021) and Plaintiffs’ Non-Opposition to Defendant’s Motion to Certify for 

Interlocutory Appeal the February 18, 2021 Order Denying Defendants’ Motion to Dismiss, and 

to Stay Proceedings Pending Appeal (Document No. 37, filed April 26, 2021), IT IS 

ORDERED that Defendant’s Motion to Certify for Interlocutory Appeal the February 18, 2021 

Order Denying the United States’ Motion to Dismiss, and to Stay Discovery and Proceedings 

Pending Appeal is GRANTED.  The following issue, addressed in the Court’s February 18, 

2021 Memorandum and Order,1 is CERTIFIED for review: 

Whether federal employees who were enrolled in the Thrift Savings Plan (“TSP”) 
during the federal government shutdown from December 22, 2018 to January 25, 
2019 and did not receive TSP contributions during that period may assert a cause 
of action against the United States under the Federal Employees’ Retirement 
Systems Act of 1986 (“FERSA”), 5 U.S.C. §§ 8351 and 8401 et seq., to recover 
investment gains that would have accrued had their TSP contributions been timely 
made. 

                                                
1  The Government does not seek, and the Court does not grant, certification of the other issue addressed in 
the February 18, 2021 Memorandum and Order—whether named plaintiffs may proceed anonymously. 
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IT IS FURTHER ORDERED that discovery and all other proceedings in this 

matter are STAYED pending appeal. 

 The decision of the Court is based on the following: 

I. BACKGROUND2 

In this putative class action, plaintiffs John Doe 1, John Doe 2, John Doe 3 and Jane 

Doe 1 claim, on behalf of themselves and all similarly situated individuals, that their employer, 

the United States, violated FERSA by failing to adequately compensate them for lost earnings 

during the federal government shutdown from December 22, 2018 to January 25, 2019 (the 

“Shutdown”).  Specifically, plaintiffs claim that when they received backpay on January 31, 

2019, they were not compensated for the Government’s failure to make timely contributions to 

the TSP—a defined contribution plan created by FERSA, which appreciated in value during the 

Shutdown.  By Memorandum and Order dated February 18, 2021, the Court granted plaintiffs’ 

Motion to Proceed Anonymously and denied the Government’s Motion to Dismiss, allowing the 

only claim asserted in the Complaint—violation of 5 U.S.C. § 8432(c)—to procced against the 

Government.  

On April 19, 2021, the Government filed its Motion to Certify for Interlocutory Appeal 

the February 18, 2021 Order Denying the United States’ Motion to Dismiss, and to Stay 

Discovery and Proceedings Pending Appeal (Document No. 36).  Plaintiffs’ Non-Opposition to 

Defendant’s Motion to Certify for Interlocutory Appeal the February 18, 2021 Order Denying 

Defendants’ Motion to Dismiss, and to Stay Proceedings Pending Appeal was filed on April 26, 

2021 (Document No. 37).  The Motion is thus ripe for decision. 

                                                
2  The facts of this case are set forth in detail in the Court’s Memorandum and Order dated February 18, 2021.  
They are recited in this Order only as necessary to address the pending Motion. 
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II. LEGAL STANDARD 

A court may exercise its discretion to grant leave to file an interlocutory appeal of an 

otherwise non-appealable order under 28 U.S.C. § 1292(b) only if the order: (1) involves a 

“controlling question of law,” (2) offers “substantial ground for difference of opinion” as to its 

correctness, and (3) if appealed immediately, would “materially advance the ultimate termination 

of the litigation.”  Katz v. Carte Blanche Corp., 496 F.2d 747, 754 (3d Cir. 1974).   

With respect to the first factor, the Third Circuit has defined a “controlling question of 

law” to “encompass at the very least every order which, if erroneous, would be reversible error 

on final appeal.”  Id. at 755.  The second factor, “[s]ubstantial grounds for difference of 

opinion,” may be satisfied “where there is genuine doubt or conflicting precedent as to the 

correct legal standard.”  Bradburn Parent Teacher Store, Inc. v. 3M, No. CIV.A.02–7676, 2005 

WL 1819969, at *4 (E.D. Pa. Aug. 2, 2005).  Finally, to determine whether the third factor has 

been satisfied—i.e., an immediate appeal would materially advance the ultimate termination of 

the litigation—a court may consider: “(1) whether the need for trial would be eliminated; 

(2) whether the trial would be simplified by the elimination of complex issues; and (3) whether 

discovery could be conducted more expeditiously and at less expense to the parties.”  Patrick v. 

Dell Fin. Servs., 366 B.R. 378, 387 (M.D. Pa. 2007) (citing Interwave Tech, Inc. v. Rockwell 

Automation, Inc., No. CIV.A.05–398, 2006 WL 401843, at *6 (E.D. Pa. Feb. 16, 2006). 

All three factors must be satisfied before a court may certify an order for interlocutory 

appeal.  Aparicio v. Swan Lake, 643 F.2d 1109, 1110 n.2 (5th Cir. 1981).  
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III. DISCUSSION 

 Plaintiffs do not oppose the Government’s Motion for certification.  Nevertheless, before 

granting the Motion, the Court must determine that all three factors under 28 U.S.C. § 1292(b) 

have been satisfied.  For the following reasons, the Court concludes that they have.  

 A. Controlling Question of Law 

 The first factor—whether the February 18, 2021 Order presents a controlling question of 

law—is easily satisfied on the ground that, in its Motion to Dismiss, the Government argued that 

plaintiffs’ cause of action was not permitted by FERSA’s sovereign immunity waiver.  In 

addressing the Government’s Motion to Dismiss, the Court interpreted FERSA and its 

accompanying regulations and resolved this purely legal question—and matter of first 

impression—in favor of plaintiffs, concluding that their claim against the Government was 

permitted by the statute.  If this ruling involving a novel question of law is raised on final appeal 

and deemed erroneous, it would constitute reversible error.  Thus, the Court’s Memorandum and 

Order dated February 18, 2021 involved a controlling question of law and the first factor under 

§ 1292(b) is satisfied.  

 B. Substantial Grounds for Difference of Opinion 

The second § 1292(b) factor—whether the order presents substantial grounds for 

difference of opinion—is also satisfied.  In its accompanying Memorandum dated February 18, 

2021, the Court recognized that whether plaintiffs may assert a cause of action under § 8432(c) 

to recover missed investment gains on TSP contributions was a matter of first impression.  The 

Court maintains that conclusion and the parties agree.  Other courts have held that the absence of 

controlling law on a particular issue can constitute “substantial grounds” under the second 

§ 1292(b) factor.  Nationwide Life Ins. Co. v. Commonwealth Land Title Ins. Co., No. CIV.A. 
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05-281, 2011 WL 1044864, at *3 (E.D. Pa. Mar. 23, 2011) (citing Chase Manhattan Bank v. 

Iridium Africa Corp., 324 F.Supp.2d 540, 545 (D. Del. 2004)).  The Court agrees with those 

other courts.  Thus, because the February 18, 2021 Memorandum and Order addressed a matter 

of first impression,  it presents substantial grounds for difference of opinion in satisfaction of the 

second § 1292(b) factor. 

C. Materially Advance the Ultimate Termination of the Litigation 

 With respect to the third factor, the Court concludes that granting the Government’s 

Motion may allow “discovery [to] be conducted more expeditiously and at less expense to the 

parties.”  Patrick, 366 B.R. at 387.  Accordingly, the third § 1292(b) factor is satisfied. 

 Given that plaintiffs represent a putative class of several million federal employees 

spanning a number of agencies, the parties face exceptionally high discovery expenses in 

connection with this litigation.  At the initial pretrial conference on March 24, 2021, the 

Government explained the highly involved data collection process that it had started to prepare in 

connection with plaintiffs’ discovery requests.  To complete that cumbersome administrative 

project, the Government will draw on public resources.  However, a successful interlocutory 

appeal by the Government may avoid that expense.  The Court thus concludes that an immediate 

appeal may materially advance the ultimate termination of this litigation.  Accordingly, the third 

§ 1292(b) factor is satisfied.  
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IV. CONCLUSION 

 For the foregoing reasons, Defendant’s Motion to Certify for Interlocutory Appeal the 

February 18, 2021 Order Denying the United States’ Motion to Dismiss, and to Stay Discovery 

and Proceedings Pending Appeal is granted.  Discovery and all other proceedings in this matter 

are stayed pending appeal. 

       BY THE COURT: 
 
       /s/ Hon. Jan E. DuBois 
            
            DuBOIS, JAN E., J. 
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