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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
DANTE JACKSON, : 
 Plaintiff, :    
  :   CIVIL ACTION 
 v. :   NO. 16-3892 
  :    
CITY OF PHILADELPHIA, et al., : 
 Defendants. : 

 
ORDER 

 AND NOW, this 29th day of March, 2021, upon consideration of Defendants’ Motion to 

Dismiss Plaintiff’s Fourth Amended Complaint (ECF No. 65), and Plaintiff’s Response in 

Opposition to Defendants’ Motion (ECF No. 67), it is hereby ORDERED as follows: 

1. Defendants’ Motion to Dismiss Plaintiff’s claims against Defendant Correctional Officers 
Hakeem Wilson and Eddie Rosa, and Defendant Correctional Sergeant William Hober, 
based on the expiration of the statute of limitations with respect to the claims against 
those Defendants is GRANTED, and Plaintiff’s claims against those Defendants are 
DISMISSED WITH PREJUDICE.1 

 
1 The allegations in Plaintiff’s Fourth Amended Complaint (“FAC”) involving Defendants 
Wilson, Rosa, and Hober are based on an incident that purportedly occurred on October 2, 2014.  
See FAC (ECF No. 64) at ¶¶ 39–46.  But these three individuals were not named as Defendants 
in this lawsuit until the filing of Plaintiff’s Second Amended Complaint (dated October 24, 
2016).  See Pl.’s Second Am. Compl. (ECF No. 16); Moody v. Conroy, 680 F. App’x 140, 144 
(3d Cir. 2017) (“Under the prison mailbox rule, [] a pleading is deemed filed at the time a 
prisoner executes it and delivers it to prison authorities for mailing.”).  As Plaintiff 
acknowledges, the statute of limitations applicable to his claims is two years.  See Pl.’s Opp’n 
Br. (ECF No. 67) at 10.  Accordingly, Plaintiff’s claims against these Defendants were filed 
outside of the appliable statute of limitations.  The “relation back” provisions of Rule 15(c) 
cannot save the claims because—despite the fact that the alleged incident involving these 
Defendants purportedly occurred well before Plaintiff filed his original Complaint on July 12, 
2016—Plaintiff’s original Complaint made no mention whatsoever of the incident or these 
Defendants (by name or otherwise), so it cannot be said that the Defendants “knew or should 
have known that [Plaintiff’s] action would have been brought against [them], but for a mistake 
concerning the proper party’s identity.”  Fed. R. Civ. P. 15(c)(1)(C)(ii); see also Krupski v. Costa 
Crociere S. p. A., 560 U.S. 538, 548 (2010) (“The question under Rule 15(c)(1)(C)(ii) is . . . 
whether [the defendant] knew or should have known that it would have been named as a 
defendant but for an error.”); Fetterman v. Westmoreland Cnty. Childs. Bureau, 681 F. App’x 
166, 169 (3d Cir. 2017) (discussing the operation of Rule 15(c)(1)(C)(ii) and stating that “a 
plaintiff who makes a deliberate choice to sue one party instead of another while fully 
understanding the factual and legal differences between the two parties will be barred from 
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2. Defendants’ Motion to Dismiss Plaintiff’s claims against Defendant Correctional Officer 
Thomas O’Neal is GRANTED, and Plaintiff’s claims against Defendant O’Neal are 
DISMISSED WITH PREJUDICE.2 
 

3. As to the remaining Defendants (Correctional Lieutenant Murray and Correctional 
Officers Tanisha Watkins and Stephen Frazier), Defendants’ Motion to Dismiss 
Plaintiff’s claims under the Fourth and Fourteenth Amendments for use of excessive 
force (Second Cause of Action), and under the Eighth Amendment for subjecting 
Plaintiff to cruel and unusual punishment (Fourth Cause of Action) is GRANTED, and 
those claims are DISMISSED WITH PREJUDICE.3 

 
asserting h[is] claims against the new defendant”) (internal quotation marks and alteration 
omitted).  Plaintiff’s only other relevant argument against application of the statute of limitations 
is based on his assertion that the Court “already ruled on and addressed the time bar issue as it 
relates to all Defendants” in its March 19, 2020 Order.  Pl.’s Opp’n Br. at 9.  But that assertion is 
incorrect; by its clear terms, the Court’s prior order addressed the limitations issue with respect 
to Defendants Mooney and Murray only.  See Mar. 19, 2020 Order (ECF No. 63) at n.1.  The 
Court notes that it declines to dismiss as time barred Plaintiff’s claims against Defendant 
Correctional Officer Stephen Frazier at this time, as it is not clear from the FAC exactly when 
Frazier’s alleged conduct began and ended.  See FAC at ¶ 51; Robinson v. Johnson, 313 F.3d 
128, 135 (3d Cir. 2002) (“‘If the [time] bar is not apparent on the face of the complaint, then it 
may not afford the basis for a dismissal of the complaint under Rule 12(b)(6).’”) (quoting Bethel 
v. Jendoco Constr. Corp., 570 F.2d 1168, 1174 (3d Cir. 1978)). 
 
2 In its Memorandum Opinion addressing the last iteration of Plaintiff’s complaint, the Court 
dismissed Plaintiff’s claims against Defendant Johnson with prejudice based on Plaintiff’s failure 
to attribute any allegedly unlawful conduct to that Defendant.  See Feb. 22, 2019 Mem. Op. 
(ECF No. 56) at 5–6.  Plaintiff’s claims against Defendant O’Neal must be dismissed for the 
same reason, as the FAC does not contain a single allegation of an action or inaction specific to 
Defendant O’Neal that resulted in any harm to Plaintiff.  As the Court previously explained, and 
Plaintiff again acknowledges, a complaint must “identify[] the particular conduct of defendants 
that is alleged to have harmed the plaintiff[].”  Id. at 5 (quoting Colburn v. Upper Darby Twp., 
838 F.2d 663, 666 (3d Cir. 1988)); see also Gandy v. Superintendent Graterford SCI, 646 F. 
App’x 144, 145 (3d Cir. 2016) (“‘A defendant in a civil rights action must have personal 
involvement in the alleged wrong to be liable.’”) (quoting Sutton v. Rasheed, 323 F.3d 236, 249 
(3d Cir. 2003) (alteration omitted)).  As the FAC does not allege Defendant O’Neal’s personal 
involvement in any unlawful conduct, Plaintiff’s claims against him will be dismissed. 
 
3 The FAC does not allege that any of these three Defendants used any force at all on Plaintiff, so 
his excessive force claims as to them cannot stand.  In addition, Plaintiff acknowledges that he 
was a pretrial detainee at the time of the incidents in question (see FAC at ¶ 70; Second Am. 
Compl. at ¶¶ 1, 2), and it is well established that a pretrial detainee cannot assert a claim for 
“cruel and unusual punishment” under the Eighth Amendment.  See, e.g., Natale v. Camden 
Cnty. Corr. Facility, 318 F.3d 575, 581 (3d Cir. 2003) (“While the Eighth Amendment prohibits 
the infliction of cruel and unusual punishment upon prisoners, it applies only after the State has 
secured a formal adjudication of guilt in accordance with due process of law.”) (internal 
quotation marks and alteration omitted). 
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4. As to the remaining Defendants (noted above), Defendants’ Motion to Dismiss Plaintiff’s 
claim under the Fifth and Fourteenth Amendments for denying him medical aid (Third 
Cause of Action) is GRANTED, and that claim is DISMISSED WITHOUT 
PREJUDICE to Plaintiff’s ability to re-plead that claim as to the remaining Defendants.4  
Any such amended pleading shall be filed within twenty-one (21) days of the date of this 
Order. 
 

5. As to the remaining Defendants (noted above), Defendants’ Motion to Dismiss Plaintiff’s 
deliberate indifference claim (First Cause of Action) is DENIED.5 

 
 

BY THE COURT: 
 

        /s/ C. Darnell Jones, II  
        C. Darnell Jones, II J. 
 

 
4 The FAC does not allege that any of these three Defendants denied Plaintiff medical care or 
aid.  However, this count within the FAC does also contain the conclusory statement that 
Defendants “depriv[ed] Plaintiff his right to due process.”  FAC at ¶ 70.  It is not clear whether, 
through that statement, Plaintiff is intending to bring a due process claim against any of the 
remaining Defendants pursuant to a theory other than the alleged denial of medical aid.  
Accordingly, insofar as he did so intend, Plaintiff is granted leave to re-plead this claim as to the 
remaining Defendants.  Should Plaintiff decide to re-plead this claim, the Court reminds him to 
do so in accordance with the Federal Rules of Civil Procedure, and to clearly state which of the 
remaining Defendants the due process claim is asserted against, as well as the specific conduct of 
each of those Defendants that gives rise to the claim. 
 
5 The Court finds that Plaintiff has adequately pleaded this claim as to the three remaining 
Defendants.  Defendants’ argument against this claim as to Defendants Murray and Frazier is 
that “Plaintiff never alleges that [Defendants] . . . had a duty to protect him and failed to do so.”  
Defs.’ Br. (ECF No. 65) at 10, 12.  The Court disagrees with Defendants’ characterization of the 
FAC in this regard, and believes Plaintiff has made precisely such allegations.  See FAC at ¶ 29 
(“Plaintiff complained to Defendants on multiple occasions that [] his life was in danger and 
requested a transfer to a different facility for his safety.”); FAC at ¶ 32 (“On or about September 
14, 2014 . . . Plaintiff was stabbed by an inmate in his head, abdomen and left hand while in the 
yard outside H-1 unit.”); FAC at ¶ 55 (“Plaintiff continued to suffer severe and permanent 
damage to his left hand as a result of Defendants’ failure to provide proper protection . . . to 
Plaintiff, whose safety, security and physical wellbeing was dependent upon Defendants’ care.”); 
FAC at ¶ 63 (“Defendants had a duty to protect Plaintiff and knew that their actions and 
omissions created a substantial risk of serious injury to Plaintiff.”); see also FAC at ¶¶ 22–27, 
51.  Defendants’ only other argument against this claim is that Plaintiff’s allegations regarding 
Defendant Frazier “do not rise to the level of a constitutional violation.”  Defs.’ Br. at 12.  But 
Defendants provide no legal support for this conclusory statement, and it is therefore rejected by 
the Court.  Lastly, the Court notes that Defendants have not moved for dismissal of this claim as 
to Defendant Watkins. 
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