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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 
____________________________________ 
 
ALLSTATE PROPERTY AND   : 
CASUALTY INSURANCE CO.   : 
a/s/o Joseph and Joan Holoman,  : 
              Plaintiff,  : 
       :       Civil No. 5:20-cv-01834-JMG 
   v.   : 

       :    
DYNAMIC SOLUTIONS WORLDWIDE, : 
LLC, et al.     : 
               Defendants.  : 
____________________________________ 
 

ORDER 
 

AND NOW, this 15th day of March, 2021, upon consideration of Defendant’s Motion to 

Allow Evidentiary Inspection (ECF No. 39), Plaintiff’s Response in Opposition to Defendant’s 

Motion (ECF No. 41), Defendant’s Reply in Further Support of the Motion (ECF No. 49), 

Plaintiff’s Sur-Reply in Opposition to the Motion (ECF No. 50), Plaintiff’s Motion to Preclude 

Experts (ECF No. 40), Defendant’s Response in Opposition to Plaintiff’s Motion (ECF No. 42), 

and Plaintiff’s Reply in Further Support of the Motion (ECF No. 47), IT IS HEREBY ORDERED 

as follows: 1   

 
1 This subrogation matter arises from a house fire that occurred on July 18, 2019.  Pursuant to the Court’s 
Scheduling Order issued on September 1, 2020, affirmative expert reports were due December 11, 2020, rebuttal 
expert reports were due January 11, 2020, and all fact and expert discovery was to be completed no later than 
January 29, 2021.  Defendant seeks leave to allow a fire origins expert and electrical expert to submit reports and 
offer testimony at trial despite failing to formally disclose these experts to Plaintiff until after the expiration of the 
expert report deadlines.  According to Defendant, they became aware of the need to retain an electrical engineer on 
November 2, 2020, when Plaintiff submitted the expert report of their electrical engineer.  This report concluded 
that, based on evidence from the scene, Defendant’s DynaTrap device was the cause of the house fire in question.  
Defendant’s fire origins expert had also previously inspected this evidence and completed a report on April 10, 
2020.  However, Defendant argues that Plaintiff’s expert report necessitated rebuttal by an electrical expert.  
Additionally, Defendant contends that new testimony from the homeowners, elicited during a deposition on 
February 9, 2021, further necessitates evidentiary inspection by an electrical engineer.  
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1. Defendant’s Motion to Allow Evidentiary Inspection is GRANTED. 

a. All expert discovery shall be completed no later than May 10, 2021.   

b. Affirmative expert reports, if any, are due by April 5, 2021.  

c. Rebuttal expert reports, if any, are due by April 26, 2021.  

d. Expert depositions, if any, shall be concluded no later than May 10, 2021.  

2. Plaintiff’s Motion to Preclude Expert Witnesses is DENIED. 

3. Defendant shall pay all costs associated with evidentiary inspection by their electrical expert, 

any rebuttals Plaintiff files in response to Defendant’s expert reports, and any depositions of 

Defendant’s experts.  

4. Pursuant to the Court’s discretion to amend pretrial scheduling orders under Fed. R. 

Civ. P. 16(b)(4), the remaining deadlines set forth in the Scheduling Order (ECF No. 

21) are amended as follows:  

a. A status conference with counsel is scheduled for May 6, 2021 at 10:30 a.m. 

Plaintiff’s counsel must provide the Court and opposing counsel with 

 
Parties must identify expert witnesses “at the times and in the sequence that the court orders.”  Fed. R. Civ. P. 
26(a)(2)(D).  The court may impose sanctions if a party does not comply with these requirements, including 
preclusion of untimely evidence or experts at trial, unless the failure to comply was justified or substantially 
harmless.  Fed. R. Civ. P. 37(c)(1).  In making this determination, the court should consider: (1) the prejudice or 
surprise to the party against whom the witnesses are offered; (2) the ability of the party to cure the prejudice; (3) the 
likelihood of disruption at trial; (4) bad faith or willfulness in failing to comply with the Court’s scheduling order; 
(5) and the importance of the evidence to be admitted.  See Pansini v. Trane Company, No. 17-3948, 2019 WL 
1299036, at *3 (E.D. Pa. Mar. 21, 2019) (citing Konstantopoulos v. Westvaco Corp., 112 F.3d 710, 719 (3d Cir. 
1997)).   
 
Defendant did not contact Plaintiff regarding additional evidentiary inspection by their electrical expert until January 
8, 2021.  Additionally, Defendant did not submit the report of their fire origins expert to Plaintiff until January 14, 
2021.  Perhaps most problematic, Defendant did not bring the aforementioned issues to the Court’s attention until 
January 26, 2021.  Defense counsel thus appears to have failed to exercise reasonable diligence in this matter.  
However, the Court finds that the interests of justice weigh in favor of admitting these experts.  The paramount 
importance of the expert reports and testimony is obvious given its direct impact on the central issue of this case.  
Excluding this evidence would be extremely prejudicial to Defendant since it would essentially bar them from 
offering their own evidence concerning the cause of the house fire.  Although the Court finds that Defendant’s 
actions were dilatory, there is no evidence of bad faith or willfulness in their failure to comply with the Court’s 
deadlines.  Despite Plaintiff’s adherence to the Court’s deadlines, they must now endure further delay to 
accommodate Defendant’s late disclosure of evidence.  While Plaintiff has concededly been prejudiced by 
Defendant’s actions, the Court finds that a sanction less severe than preclusion is appropriate in this case.  In seeking 
to minimize the burden on Plaintiff, the Court will order Defendant to incur all costs associated with this extension 
of the expert deadlines pursuant to Fed. R. Civ. P. 37(c)(1)(A).   
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conference bridge details (such as a telephone number and access code) no 

later than April 26, 2021. The parties should be prepared to discuss the status 

of discovery and settlement discussions, if any. 

b. Motions for summary judgment, if any, shall be filed no later than May 24, 

2021.  Responses to motions for summary judgement shall be filed no later than 

June 7, 2021.  

c. No later than June 14, 2021, counsel for each party shall serve upon counsel 

for every other party a copy of each exhibit the party expects to offer at trial. 

d. No later than June 28, 2021, each party shall file with the Clerk of Court a 

pretrial memorandum. 

e. All motions in limine shall be filed no later than July 9, 2021. Responses, if 

any, shall be filed no later than July 16, 2021. 

f. No later than July 9, 2021, any objections to designations of deposition 

testimony shall set forth the page and line numbers of the challenged testimony 

and a clear statement for the basis of that objection. 

g. No later than July 9, 2021, the parties shall file with the Clerk of Court joint 

proposed jury instructions on substantive issues and proposed verdict forms or 

special interrogatories to the jury. 

h. A final pretrial conference will be held on Wednesday, July 21, 2021, at 3:00 

p.m., in Chambers. 

i. This case will be listed for trial on Friday, July 23, 2021, at 9:00 a.m. 

 
BY THE COURT: 

 

 

/s/ John M. Gallagher   
JOHN M. GALLAGHER 
United States District Court Judge  
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