
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
AXALTA COATING SYSTEMS, LLC 
 

v. 
 
NEW AGE SERVICE HAWAII, INC.  

: 
: 
: 
: 
: 
 
 

       CIVIL ACTION 
 
 
 

       NO. 20-6234          

MEMORANDUM 
 

Bartle, J.             February 23, 2021 

  Axalta Coating Systems, LLC (“Axalta”) brings this 

diversity action against New Age Service Hawaii, Inc. (“New 

Age”) for breaching a written agreement to purchase 97% of its 

requirements — up to $1,551,645 — for automotive paint and 

related products from Axalta distributor Hi Performance Coating, 

Inc. in exchange for a pre-purchase rebate from Axalta in the 

amount of $222,500.1  The Clerk entered default against New Age 

because it failed to plead or otherwise defend the action.  

Axalta now moves for default judgment pursuant to Rule 55(b)(2) 

of the Federal Rules of Civil Procedure. 

After the Clerk enters default, the Court may grant 

default judgment against a properly served defendant who failed 

to respond to the complaint.  Chamberlain v. Giampapa, 210 F.3d 

154, 164 (3d Cir. 2000).  In determining whether to grant 

default judgment, the Court considers: (1) any “prejudice to the 

 
1.  New Age ran an automotive body shop and refinishing 
business. 
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plaintiff if default is denied (2) whether the defendant appears 

to have a litigable defense, and (3) whether defendant’s delay 

is due to culpable conduct.”  Id.  We deem as true all factual 

allegations in the complaint except those relating to the amount 

of damages.  Comdyne I, Inc. v. Corbin, 908 F.2d 1142, 1149 (3d 

Cir. 1990).  If the Court can calculate damages with certainty 

from documentary evidence or detailed affidavits, it need not 

conduct a hearing before entering judgment.  Id.  However, the 

Court may conduct a hearing when it requires an accounting or 

further investigation to enter or effectuate judgment.  See id.; 

Fed. R. Civ. P. 55(b)(2). 

The agreement requires New Age to return the $222,500 

pre-purchase rebate in the event it does not fulfil 60% — or 

$930,987 — of the purchase commitment or ceases to operate in 

the ordinary course of business.  We take as true Axalta’s 

undisputed assertions that New Age breached the agreement by 

ceasing operations in or around May 2020 by which time it had 

only fulfilled 45% of the purchase commitment. 

As New Age has failed to appear or respond to the 

complaint, denying Axalta a default judgment would prejudice its 

ability to pursue its claims.  Because New Age has failed to 

appear, we may presume that it lacks a litigable defense.  See 

Scarborough v. Eubanks, 747 F.2d 871, 876 (3d Cir. 1984).  The 

failure of New Age to respond to the complaint after it was 
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served on December 23, 2020 warrants default judgment in favor 

of Axalta in the amount of $222,500. 

Axalta also seeks to recover attorney’s fees per the 

terms of the agreement.  The agreement provides for the recovery 

of reasonable attorney’s fees but does not specify what fees may 

be recovered.  Axalta’s counsel states in a declaration 

submitted in support of the Motion that Axalta has an 

arrangement whereby counsel is paid a flat fee of $8,000 plus 

10% of the amount recovered for a total of $30,250.  Counsel 

asserts that this fee is reasonable in light of his experience 

and skill and that of the other personnel at his firm who worked 

on this matter.  Counsel does not identify other individuals who 

worked on this matter, the hours worked, or a description of the 

tasks performed.  There is also no fee agreement in the record.  

Without any of this information we are not in a position to 

conclude that $30,250 is a reasonable fee, especially in light 

of the unimpeded, early resolution of this action.  Moreover, a 

significant portion of the fee appears to be contingent on and 

paid out of the amount of the recovery.  Counsel does not 

explain why New Age is responsible for paying not only the 

$222,500 but also an additional $22,250 for Axalta’s attorneys’ 

fee. 
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For this reason, we will defer entering judgment and 

order Axalta to submit documentation in support of its request 

for attorney’s fees. 
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v. 
 
NEW AGE SERVICE HAWAII, INC.  

: 
: 
: 
: 
: 

       CIVIL ACTION 
 
 
 

       NO. 20-6234          

 
ORDER 

 
AND NOW, this 23rd day of February, 2021, for the 

reasons set for in the foregoing Memorandum, it is hereby 

ORDERED that the entry of default judgment is deferred pending 

the filing of the following materials: 

(1) Axalta Coating Systems, LLC (“Axalta”) shall file 

with the Court, on or before March 9, 2021, a copy of any 

agreement with its counsel setting forth the fee arrangement 

described in the Declaration of Thomas R. Waskom, Esq.; and 

(3) Counsel for Axalta shall file with the Court, on 

or before March 9, 2021, an affidavit which identifies all 

attorneys and other individuals who worked on this matter, their 

experience and hourly rates, and a date and description of the 

tasks each performed. 

 

BY THE COURT: 

       /s/ Harvey Bartle III 
______________________________ 

J. 

Case 2:20-cv-06234-HB   Document 7   Filed 02/23/21   Page 1 of 1


	11.pdf
	12.pdf

