
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA

v.

VICTOR GATES

CRIMINAL ACTION
NO.  17-564

MEMORANDUM OPINION

On February 17, 2020, Defendant Victor Gates filed his first motion for mercy release 

pursuant to 18 U.S.C. § 3582(c), citing his ill health.  The Court denied that motion on 

February 26, 2020, on the basis that Gates had not exhausted his administrative remedies, as 

required by statute.1 To wit, Gates had not demonstrated that he had made a request for 

compassionate release with the prison that had then been denied, or that 30 days had lapsed since 

his making such a request, or that he had made a request with the prison at all.  Then, on March

31, Gates filed his second motion for mercy release, citing his worsening health and the prison’s 

alleged failure to provide him with adequate medical care, as well as the threat of COVID-19 to 

persons with underlying conditions. On April 3, the Court again denied Gates’s motion on the 

basis that he had yet to exhaust his administrative remedies. However, the Court noted that, 

since Gates had filed a request for compassionate release with the prison on April 1, he could 

refile his motion in 30 days if the prison denied his motion or did not respond.  Gates has now 

filed a motion for reconsideration and a motion for expedited review of the Court’s April 3 order.

1 18 U.S.C. § 3582(c), provides that:

[t]he court may not modify a term of imprisonment once it has been imposed except that . . . the 
court, upon motion of the Director of the Bureau of Prisons, or upon motion of the defendant after 
the defendant has fully exhausted all administrative rights to appeal a failure of the Bureau of 
Prisons to bring a motion on the defendant’s behalf or the lapse of 30 days from the receipt of such 
a request by the warden of the defendant’s facility, whichever is earlier.
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In his motion for reconsideration, Gates acknowledges that 30 days have not lapsed since 

his filing and that he still has not exhausted his administrative remedies.  Nonetheless, he asks 

the Court for release, arguing that “the mercy release provisions are not practical” because the 

prison is being unresponsive to his request.  Gates contends that “[t]his process [i.e., of 

exhausting his administrative remedies] could take months the way the prison is acting” and that 

“the prison procedure is totally ineffective,” and he cites McCarthy v. Madigan, 503 U.S. 140 

(1992), for the proposition that a court may ignore administrative an exhaustion requirement 

where the administrative remedy is inadequate or where the party may suffer “irreparable harm” 

absent immediate consideration. Similarly, in his motion for expedited review, Gates cites the 

“ineffectiveness of the administrative remedies.”  

Though the Federal Rules of Criminal Procedure “have no formal provisions governing 

motions for reconsideration,” United States v. Sundblad, 2020 WL 1686237, at *1 (D.S.C. 

Apr. 7, 2020), the Third Circuit has recognized that such motions “may be filed in criminal 

cases,” and has referenced the Federal Rules of Civil Procedure governing reconsideration in the 

criminal context, United States v. Fiorelli, 337 F.3d 282, 286 (3d Cir. 2003).  According to 

Federal Rule of Civil Procedure 59(e), a court may amend a judgment if  “(1) an intervening 

change in the law has occurred; (2) new evidence not previously available has emerged; or 

(3) the need to correct a clear error of law or prevent a manifest injustice arises.”  United States 

v. Cabiness, 278 F. Supp.2d 478, 483 (E.D. Pa. 2003) (citing NL Indus., Inc. v. Commercial 

Union Ins. Co., 65 F.3d 314, 324 n.8 (3d Cir. 1995)). “Manifest injustice generally means that 

the Court overlooked some dispositive factual or legal matter that was presented to it,” Black 

Bear Energy Servs., Inc. v. Youngstown Pipe & Steel, LLC DNV Energy, 2017 WL 2985432, at 

*6 (W.D. Pa. July 13, 2017) (internal quotations and alterations omitted), and “reconsideration 
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based on manifest injustice requires that the error be apparent to the point of being indisputable,” 

Teri Woods Pub., L.L.C. v. Williams, 2013 WL 6388560, at *3 (E.D. Pa. Dec. 6, 2013).2

However, reconsideration should be granted only “sparingly,” Black Bear Energy, 2017 WL 

2985432, at *4, and Rule 59(e) motions “cannot be used as opportunities to re-litigate issues 

already ruled upon because the litigant is displeased with the result,” Sundblad, 2020 WL 

1686237, at *1 (citing Hutchinson v. Staton, 994 F.2d 1076, 1082 (4th Cir. 1993)); see also OR 

v. Hutner, 576 F. App’x 106, 110 (3d Cir. 2014) (cautioning that Rule 59(e) cannot be employed 

merely to “re-relitigate . . . already-denied motions”).

The Court construes Gates’s motion as a motion for reconsideration under Rule 59(e).  

Specifically, the Court understands Gates to argue that reconsideration is necessary “to correct a 

clear error of law or prevent a manifest injustice.” However, Gates’s argument fails because the 

Third Circuit has held that Section 3582(c)’s administrative exhaustion requirements apply 

notwithstanding the COVID-19 crisis.  See United States v. Raia, 2020 WL 1647922, at *2 (3d 

Cir. Apr. 2, 2020) (“Given BOP’s shared desire for a safe and healthy prison environment, we 

conclude that strict compliance with § 3582(c)(1)(A)’s exhaustion requirement takes on added—

and critical—importance.”).  While the Court in Raia recognized “the risks that COVID-19

poses in the federal prison system [it found] the mere existence of COVID-19 in society and the 

possibility that it may spread to a particular prison alone cannot independently justify 

compassionate release, especially considering BOP’s statutory role, and its extensive and 

professional efforts to curtail the virus’s spread.” Id. at *2. 

2 The Third Circuit in In re Energy Future Holdings Corporation noted that it has “never adopted strict or precise 
definitions for ‘clear error of law or fact’ and ‘manifest injustice.’”  904 F.3d 298, 311 (3d Cir. 2018), cert. denied 
sub nom. NextEra Energy, Inc. v. Elliott Assocs., L.P., 139 S. Ct. 1620 (2019).  However, the Court suggested that 
“there is substantial, if not complete, overlap between the two concepts” and that the focus of a motion for 
reconsideration should be “the gravity and overtness of the [alleged legal] error.” Id. at 311-12.
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Though Gates argues that Raia is unpersuasive because it does not discuss McCarthy,

Gates’s argument that McCarthy justifies waiving Section 3582(c)’s administrative exhaustion 

requirement is unavailing.  Though the Court in Raia did not discuss McCarthy specifically, the 

Court considered the broader argument of whether the threat of COVID-19 justifies waiving the 

administrative exhaustion requirement.  Furthermore, McCarthy is distinguishable.  McCarthy

addressed administrative exhaustion under Bivens v. Six Unknown Federal Narcotics Agents, 403 

U.S. 388 (1971), with respect to an incarcerated plaintiff’s Eighth Amendment claim. McCarthy,

503 U.S. at 141. The Court found that, because “there was . . . no statutory exhaustion 

requirement for federal prisoners, whether exhaustion should be required was a matter of sound 

judicial discretion.”  Ghana v. Holland, 226 F.3d 175, 184 (3d Cir. 2000) (emphasis added) 

(noting that McCarthy’s holding has been superseded by statute).  Here, however, administrative 

exhaustion is prescribed by statute, and, where “Congress has . . . clearly required exhaustion . . . 

it is beyond the power of this court—or any other—to excuse compliance with the exhaustion 

requirement, whether on the ground of futility, inadequacy or any other basis.”  Nyhuis v. Reno,

204 F.3d 65, 73 (3d Cir. 2000) (internal quotations and citations omitted).

Though some district courts have held that the urgency of the COVID-19 crisis justifies

waiving Section 3582’s administrative exhaustion requirement, see, e.g., United States v. 

Zukerman, 2020 WL 1659880, at *4 (S.D.N.Y. Apr. 3, 2020), in light of the Third Circuit’s 

decisions in Raia and Nyhuis, Gates has not demonstrated that the Court committed a clear error 

of law or an “error apparent to the point of being indisputable” in denying his request for 

compassionate release, Teri Woods, 2013 WL 6388560, at *3. Gates’s motion for 

reconsideration will therefore be denied. 

An appropriate order follows.
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April 21, 2020 BY THE COURT:

/s/ Wendy Beetlestone
_______________________________
WENDY BEETLESTONE, J.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA

v.

VICTOR GATES

CRIMINAL ACTION
NO.  17-564

ORDER

AND NOW, this 21st day of April 2020, upon consideration of Defendant’s Motion for 

Reconsideration (ECF 136 and 137), IT IS ORDERED that Defendant’s motion is DENIED.

IT IS FURTHER ORDERED that Defendants To Expedite a Decision (ECF 138) is 

DENIED as MOOT.

BY THE COURT:

/s/ Wendy Beetlestone
_______________________________
WENDY BEETLESTONE, J.
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