
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
UNITED STATES OF AMERICA 
 
 v. 
 
ANTOINE CLARK, et al. 
 

 
 
 CRIMINAL ACTION 
 NO. 19-15 

 
 
PAPPERT, J. February 19, 2020 
 

MEMORANDUM 

 Defendants Antoine Clark, Gerald Spruell and Daniel Robinson filed a joint 

motion in limine seeking to preclude and/or limit the testimony of Agent Randy 

Updegraff.  (ECF No. 307.)  The Court denies the motion.   

I. 

 The Government has identified Agent Updegraff as an expert in narcotics 

trafficking and coded language.  On February 13, 2020, in the attached email to defense 

counsel, the Government detailed the following areas for Agent Updegraff’s expert 

opinion.  First, he will testify regarding specific prices for quantities of cocaine and 

heroin in Philadelphia.  Specifically, he is expected to testify that crack is sold in $20 

bags that contain .2 grams of crack, that heroin is sold in $10 bags that contain .03 

grams of heroin, and that customers can receive discounts by purchasing in bulk.  The 

Government also seeks to have Agent Updegraff testify about how crack and heroin are 

purchased in bulk, repackaged and re-sold for profit, including the manner and method 

of packaging and how other agents are mixed with the controlled substances to increase 

the volume of drugs available to be sold, and how cocaine can be cooked into crack 

cocaine and re-sold for a profit.   
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 Second, Agent Updegraff will offer his opinion that the “4400 phone” was being 

used to operate a phone-based drug delivery service.  The Government contends that 

this opinion is drawn from Agent Updegraff’s experience investigating many similar 

drug-based delivery services.  According to the Government, the agent formed his 

opinion after reviewing a week of pertinent calls during the wiretap period and by 

reviewing all calls (pertinent and non-pertinent) on the seventh day of calls he 

reviewed.  As support for his conclusion, he will discuss his observations of the way the 

phone was operated (in shifts), the variety and frequency of customers and the specific 

types of narcotics and quantities ordered.  Updegraff will explain the meaning of drug 

related terms including “dub,” “bundle,” “B,” “D,” “diesel,” “dope,” “rock,” “hard,” 

“Hardware” and “putting it together.”  Updegraff will not identify Defendants as 

participants in the calls he reviewed based on their voices.1   

II. 

 In their motion, Defendants first argue that Updegraff’s testimony should be 

precluded or limited because the Government did not adequately disclose his proposed 

testimony.  Federal Rule of Criminal Procedure 16(a)(1)(g) requires the Government, 

“at the defendant’s request,” to give defendants “a written summary” of any expert 

testimony that the Government intends to use during its case-in-chief at trial.  It “must 

describe the witness’s opinions, the bases and reasons for those opinions, and the 

 
1  In its February 13 email, the Government also stated that Agent Updegraff 
would testify regarding:  “tools of the trade,” which include, but are not limited to:  
(1) scales and packaging materials (i.e. plastic wrap and baggies); (2) drug-cooking 
equipment; (3) guns and stash spots; and (4) “stamps” used to “brand” a particular type 
of heroin.  However, in court on February 18, the Government acknowledged, given 
other evidence and testimony, that it would not require Agent Updegraff to opine on 
these issues.   

Case 2:19-cr-00015-GJP   Document 317   Filed 02/19/20   Page 2 of 9



3 

witness’s qualifications.”  Fed. R. Crim. P. 16(a)(1)(g).  The Rule “is intended to 

minimize surprise that often results from unexpected expert testimony . . . and to 

provide the opponent with a fair opportunity to test the merit of the expert’s testimony 

through focused cross-examination.”  Fed. R. Crim. P. 16 advisory committee notes.   

 On January 16, 2020, the Government sent counsel Agent Updegraff’s 

curriculum vitae and sufficiently outlined his qualifications for offering expert 

testimony with respect to narcotics investigations and the operations of drug trafficking 

organizations.  The letter identified the opinions the Government intended to elicit from 

the Agent, including opinions regarding heroin and crack prices in Philadelphia and the 

use of telephone numbers in drug trafficking operations.  The Government’s February 

13 email further detailed the scope of Agent Updegraff’s anticipated testimony.  Based 

on that email, counsel for Mr. Spruell – on behalf of all defense counsel – acknowledged 

in Court yesterday that Rule 16 had been satisfied.   

III. 

A. 

 “[A] wide variety of expert testimony is contemplated by” Federal Rule of 

Evidence 702.  United States v. Watson, 260 F.3d 301, 307 (3d Cir. 2001).  A witness 

may offer an expert opinion if he or she is “qualified as an expert by knowledge, skill, 

experience, training, or education.” Fed. R. Evid. 702.  Under Rule 702, a trial judge has 

three duties:  

(1) confirm the witness is a qualified expert; (2) check the proposed 
testimony is reliable and relates to matters requiring scientific, technical, 
or specialized knowledge; and (3) ensure the expert’s testimony is 
sufficiently tied to the facts of the case, so that it fits the dispute and will 
assist the trier of fact.  
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UGI Sunbury LLC v. A Permanent Easement for 1.7575 Acres, No. 18-3126, 2020 WL 

628540, at *3 (3d Cir. Feb. 11, 2020) (citing Daubert v. Merrell Dow Pharmaceuticals, 

Inc., 509 U.S. 579, 591 (1993) (internal quotations and citation omitted)).   

 “[L]aw enforcement officials can rely upon their specialized knowledge or 

experience to offer expert testimony on various aspects of drug trafficking.”  United 

States v. Walker, 657 F.3d 160, 176 (3d Cir. 2011).  Agent Updegraff’s curriculum vitae 

establishes his qualification to offer specialized knowledge, among other things, about 

drug pricing and the use of telephones in narcotics operations.  Agent Updegraff has 

been investigating narcotics cases for approximately 17 years, has received extensive 

Drug Enforcement Agency training in narcotics investigations and has been involved in 

thousands of narcotics investigations, with the majority involving cocaine, cocaine base, 

or heroin.  (Defs.’ Mot. Ex., ECF No. 307-1 at 1.)  Defendants’ motion does not challenge 

the reliability of his anticipated opinion.  Moreover, in court on February 18, defense 

counsel stated that their objections to Agent Updegraff’s proposed testimony are based 

not on a lack of expertise, but primarily on their belief that the proposed testimony is 

cumulative.  Defendants’ challenges to Agent Updegraff’s proposed testimony therefore 

pertain mostly to whether it fits the counts charged in the indictment and will assist 

the jurors in reaching their verdict.  Subject to the restrictions explained below, the 

Court finds that Agent Updegraff’s proposed testimony meets the requirements of Rule 

702. 

B. 

 “It is well established that experts may describe, in general and factual terms, 

the common practices of drug dealers.”  United States v. Watson, 260 F.3d 301, 309 (3d 
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Cir. 2001).  “[K]nowledge of the operations of narcotics dealers is a proper field of 

expertise.”  Watson, 260 F.3d at 307.  As part of their argument against admissibility, 

Defendants contend that Agent Updegraff’s anticipated expert testimony is not 

required because “television programming provides much of this information to the 

general public.”  (Defs.’ Mot. at 9.)  However, in another case involving Agent 

Updegraff, the Third Circuit found it was not an abuse of discretion to allow his expert 

opinion “precisely because jurors may not have familiarity with drug dealing.”  United 

States  v. Lopez, 569 F. App’x 109, 110 (3d Cir. 2014) (emphasis added).  An expert may 

testify with respect to “the modus operandi of individuals involved in drug trafficking” 

or “the common practices of drug dealers,” including “the meaning of narcotics code 

words” and “the quantity, purity, usual dosage units, and street value of narcotics.”  

Watson, 260 F.3d at 308-09; see also United States v. Davis, 397 F.3d 173, 179 (3d Cir. 

2005) (fourteen year Philadelphia police officer with twelve years of experience in 

narcotics permitted to testify about the “methods of operation for drug traffickers in 

South Philadelphia” because that topic was “not within the common knowledge of the 

average juror”), citing United States v. Theodoropoulous, 866 F.2d 587, 590-92 (3d Cir. 

1989) (further citation omitted).   

 In a criminal case, however, an expert witness “must not state an opinion about 

whether the defendant did or did not have a mental state or condition that constitutes 

an element of the crime charged or of a defense.  Those matters are for the trier of fact 

alone.”  Fed. R. Evid. 704.  “[N]arcotics experts may testify about drug dealing, but they 

are in no way qualified to testify about a defendant’s mental condition.”  Watson 260 

F.3d at 310.  In Watson, the Third Circuit found that an expert witness’s testimony 
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violated Rule 704(b) because the Government’s questions elicited responses from the 

expert that included references to a defendant’s intent.  Id. at 309.  But “[w]here an 

expert in a criminal case has not explicitly testified about a defendant’s intent, courts 

have been reluctant to exclude the expert’s testimony under Rule 704(b).”  United 

States v. Gibbs, 190 F.3d 188, 212 (3d Cir. 1999).  Rule 704(b) allows questioning of an 

expert using a hypothetical drawn from facts in the case so long as the testimony 

elicited does not proclaim a defendant’s mental state or permit the jury to conclude that 

the expert has “any special insight into the thoughts or intent of the defendants.”  

Davis, 397 F.3d at 179.  For example, in United States v. Ramirez, the Third Circuit 

permitted a narcotics expert to testify that behavior was consistent with possession 

with intent to deliver in response to a hypothetical question with behavior that “closely 

mirrored the facts of the defendant’s case,” instead of a question that was specific to the 

facts of the case.  249 F. App’x 277 (3d Cir. 2007).  So long as Agent Updegraff does not 

testify about any Defendant’s state of mind, he may provide his expert testimony in 

response to similar hypothetical questions.   

 Finally, Defendants also contend that Agent Updegraff’s testimony would be 

cumulative because other law enforcement witnesses have touched on many of the 

same topics.  However, the Government has already agreed not to rehash information 

regarding the “tools of the [drug] trade.”  The remaining areas of Agent Updegraff’s 

testimony, while naturally drawing on other evidence presented, will put in better 

context the significance of the Defendants’ conduct or methods of operation and will 

assist the jurors to better understand aspects of drug trafficking and determine facts in 

issue in the case.   
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 An appropriate Order follows.   

 BY THE COURT: 

 

 /s/ Gerald J. Pappert  
 GERALD J. PAPPERT, J. 
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From: Newcomer, Matthew (USAPAE) <Matthew.Newcomer@usdoj.gov>
Sent: Tuesday, February 18, 2020 8:59 AM
To: Chambers of Judge Pappert
Cc: Mark Rafferty; joseph_josephandassoc.com; Joseph Schultz; tburke_borumburke.com; 

jason.grenell_usdoj.gov
Subject: FW: Updated  Rule 16 Disclosure

Judge Pappert,
Below is the email I sent to counsel last week, narrowing and clarifying the expert opinion we are seeking to elicit from
Agent Updegraff. I have not heard a response from defense counsel. Being that we may call Agent Updegraff as early as
this afternoon, I think we will need to address this issue at the lunch break, or earlier.

Thank you.

Matt

From: Newcomer, Matthew (USAPAE)
Sent: Thursday, February 13, 2020 9:14 AM
To: Thomas Burke <tburke@borumburke.com>; Joseph Schultz <joseph.schultz@jschultzlawfirm.com>; Arnold Joseph
<joseph@josephandassoc.com>
Cc: Grenell, Jason (USAPAE) <JGrenell@usa.doj.gov>
Subject: Updated Rule 16 Disclosure

Agent Updegraff is being offered as an expert in narcotics trafficking and coded language. He will be offering the
following opinions:

1. Agent Updegraff will testify about specific prices for quantities of cocaine and heroin in Philadelphia,
Pennsylvania. He will testify as to the manner and means that crack and heroin are purchased in bulk, re
packaged, and re sold for profit, including the manner and method of packaging and how other agents are
mixed with the controlled substances to increase the volume of drugs available to be sold. Among other
things, he will testify about how ounce of cocaine can be cooked into crack cocaine and re sold, for a
profit. He will testify as to the packaging, weight, and price of crack and heroin sold to drug consumers –
specifically, that crack is sod in $20 bags that contain .2 grams of crack, and heroin is sold in $10 bags that
contain .03 grams of heroin (both in Philadelphia, and across the country), but that customers can receive
discounts by buying in bulk.

2. Agent Updegraff will testify regarding “tools of the trade,” which include but are not limited to scales and
packaging materials (i.e. plastic wrap and baggies), and drug cooking equipment, as well as guns and stash
spots. He will also testify as to the use of “stamps” to “brand” a particular type of heroin.

3. Agent Updegraff will also offer his opinion that the 4400 phone was being used to operate a phone based
drug delivery service. His opinion was reached by reviewing an entire week of pertinent calls during the
wiretap period, and reviewing all calls (pertinent and non pertinent) on the 7th day of the week he reviewed,
and is also drawn from his experience investigating many similar drug based delivery services. Agent
Updegraff cannot and will not identify make identities of the defendants based on their voices, but as support
for his conclusion he will discuss his observations of the manner in which the phone was operated (in shifts),
the variety and frequency of customers, and the specific types of narcotics and quantities ordered. In
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connection with that testimony, Agent Updegraff will explain the meaning of drug related terms including
“dub,” “bundle,” “B”, “D”, “Diesel,” “dope,” “rock”, “hard”, “hardware” and “putting it together.”

Matt

Matthew T. Newcomer
Assistant U.S. Attorney
United States Attorney’s Office, EDPA
Philadelphia, Pennsylvania
215 861 8284
Matthew.Newcomer@usdoj.gov
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
UNITED STATES OF AMERICA 
 
 v. 
 
ANTOINE CLARK, et al. 
 

 
 
 CRIMINAL ACTION 
 NO. 19-15 

 
ORDER 

 AND NOW, this 19th day of February, 2020, upon consideration of Defendants’ 

joint motion in limine seeking to preclude and/or limit the testimony of Agent Randy 

Updegraff (ECF No. 307), and consistent with the accompanying memorandum of law, 

it is ORDERED that Defendants’ motion is DENIED.   

 BY THE COURT: 

 /s/ Gerald J. Pappert  
 GERALD J. PAPPERT, J. 
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