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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
 
LINDA SONDESKY, :  

Plaintiff, : CIVIL ACTION 
v.  : No. 16-5667 

CHERRY SCAFFOLDING, INC., 
et al., 

: 
: 

 

Defendants. :  
 
LINDA SONDESKY, :  

Plaintiffs, : CIVIL ACTION 
v.  : No. 17-4280 

STEPHEN ELLIS, :  
Defendants. :  

 

EXPLANATION AND ORDER 

 Plaintiff Linda Sondesky brought claims against her former employer, Cherry 

Scaffolding, Inc. (“Cherry”), and Cherry’s president, Stephen Ellis, for, among other things, 

unlawful retaliation under the Fair Labor Standards Act (“FLSA”) and for defamation.1 Three of 

Sondesky’s claims were brought to trial:2 

 A claim that Cherry Scaffolding and/or Stephen Ellis unlawfully retaliated against 

Sondesky—in violation of the FLSA—for making a complaint asking to be paid overtime 

by suing her in small claims court, (“first retaliation claim”); 

 A claim that Stephen Ellis unlawfully retaliated against her—in violation of the FLSA—

for making a complaint asking to be paid overtime and/or filing a lawsuit alleging 

                                                           
1 Linda Sondesky filed two separate lawsuits: one against Cherry Scaffolding and Stephen Ellis, and one 
against Stephen Ellis alone. These cases were consolidated for trial.  
 
2 Sondesky’s other claims were either dismissed or withdrawn. 
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violations of the FLSA by sending an email to Linda Sondesky’s former employer that, 

among other things, stated that Linda Sondesky stole money from Cherry Scaffolding 

(“second retaliation claim”); 

 A claim that Stephen Ellis unlawfully defamed Sondesky by sending an email to 

Sondesky’s former employer that, among other things, stated that Sondesky stole money 

from Cherry Scaffolding (“defamation claim”). 

Ellis brought counterclaims against Sondesky for breach of fiduciary duty and conversion. 

 A jury trial was held on these claims and counterclaims from May 24, 2019 to June 

5,2019.  After the close of Sondesky’s case, Defendants moved for judgment as a matter of law 

pursuant to Federal Rule of Civil Procedure 50. I denied this motion, and all claims went to the 

jury. The jury found in favor of Sondesky on all her claims against Cherry and Ellis, as well as 

on Cherry’s counterclaims against Sondesky. The jury awarded Sondesky $1,000 in 

compensatory damages for her first retaliation claim; $1 in in nominal damages for her second 

retaliation claim; and $100,000 in punitive damages for her defamation claim. The jury did not 

award compensatory damages for Sondesky’s defamation claim.  

 Defendants move for judgment notwithstanding the verdict under Federal Rule of Civil 

Procedure 50(b) or, in the alternative, for a new trial under Rule 59. For the reasons stated below, 

I will deny Defendants’ motion. 

I. LEGAL STANDARD 
 
 Rule 50(b) allows a party who makes a motion for judgment as a matter of law before the 

case is submitted to the jury to make a renewed motion at the conclusion of the jury trial. See 

Fed. R. Civ. P. 50(b). Judgment as a matter of law is a “sparingly invoked remedy” that should 

be “granted only if, viewing the evidence in the light most favorable to the nonmovant and 
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giving it the advantage of every fair and reasonable inference, there is insufficient evidence from 

which a jury reasonably could find liability.” Marra v. Phila. Hous. Auth., 497 F.3d 286, 300 (3d 

Cir. 2007) (internal quotation marks omitted). “In performing this narrow inquiry, [a court] must 

refrain from weighing the evidence, determining the credibility of witnesses, or substituting [its] 

own version of the facts for that of the jury.” Id. 

 Under Rule 59, “[t]he court may, on motion, grant a new trial on all or some of the issues 

. . . after a jury trial, for any reason for which a new trial has heretofore been granted in an action 

at law in federal court . . . .” Fed R. Civ. P. 59(a)(1). “The decision whether to grant a new trial 

following a jury verdict is within the discretion of the district court and such requests are 

disfavored.” Price v. Trans Union, L.L.C., 839 F. Supp. 2d 785, 792 (E.D. Pa. 2012) (citing 

Williamson v. Consol. Rail Corp., 926 F.2d 1344, 1353 (3d Cir. 1991)).  

II. DISCUSSION 
 
 Defendants challenge the sufficiency of the evidence for both for both of Sondesky’s 

retaliation claims. In addition, Defendants challenge the punitive damages award for Sondesky’s 

defamation claim. 

A. First Retaliation Claim 
 

Defendants argue that the trial evidence was insufficient for a jury to conclude that 

Cherry and/or Ellis retaliated against Sondesky, in violation of the FLSA, when they sued her in 

small claims court as a result of her making a complaint asking to be paid overtime. 

“To establish a prima facie case of retaliation, a plaintiff must show that: (1) she engaged 

in protected activity; (2) she suffered an adverse action by the employer either after or 

contemporaneous with the employee’s protected activity; and, (3) a causal connection [existed] 

between the employee’s protected activity and the employer’s adverse action.”  Garner v. Phila. 
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Hous. Auth., No. CV 15-183, 2016 WL 4430639, at *14 (E.D. Pa. Aug. 22, 2016) (citing Marra, 

497 F.3d at 300 (applying analogous provision of Pennsylvania law)); Wildi v. Alle-Kiski Med. 

Ctr., 659 F. Supp. 2d 640, 664 (W.D. Pa. 2009) (applying prima facie elements from Marra to a 

FLSA retaliation case).   

Taking the evidence in the light most favorable to Sondesky, there was sufficient 

evidence presented at trial from which the jury could find all three elements. 

First, there was sufficient evidence from which the jury could find that Sondesky engaged 

in protected activity. “Complaints” are protected activity under the FLSA. 29 U.S.C. § 215(a)(3). 

“Third Circuit and Supreme Court precedent . . . indicate a preference for a liberal interpretation 

of the word ‘complaint’ in the FLSA’s anti-retaliation provision.” Childs v. Universal Cos., No. 

CV 15-3507, 2016 WL 1623159, at *4 (E.D. Pa. Apr. 22, 2016). “To fall within the scope of the 

[FLSA] antiretaliation provision, a complaint must be sufficiently clear and detailed for a 

reasonable employer to understand it, in light of both content and context, as an assertion of 

rights protected by the statute and a call for their protection.” Kasten v. Saint-Gobain 

Performance Plastics Corp., 563 U.S. 1, 14 (2011). This standard can be met by informal oral 

complaints. Id.  Additionally, overtime compensation is a right protected by the FLSA. See 29 

U.S.C. § 207. Therefore, a conversation in which an employee asks to be paid overtime may be 

protected activity if, given its content and context, a reasonable employer would understand it as 

an assertion of the right to overtime guaranteed by the FLSA. See, e.g., Hill v. Herbert Roofing 

& Insulation, Inc., No. 13-cv-1128, 2014 WL 1377587, at *4 (E.D. Mich. Apr. 28, 2014) 

(finding that an employee’s conversations with his supervisors in which he asked how to receive 

overtime pay were protected activity under the FLSA). 
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Sondesky testified that she asked Ellis for overtime wages when she first started working 

for Cherry, and that she submitted time sheets—including hours classified as overtime—to Ellis 

every week. This is sufficient evidence from which the jury could find that, given the content and 

context of Sondesky’s communications with Ellis, a reasonable employer would have understood 

that Sondesky was asserting her right to overtime under the FLSA. Therefore, the evidence of 

these communications is sufficient to establish protected activity.  

There was also sufficient evidence presented at trial from which the jury could find that 

Cherry and/or Ellis took an adverse action against Sondesky. An adverse action is an action that 

“dissuade[s] ‘a reasonable employee . ..’ from engaging in protected activity.” Wildi, 659 F. 

Supp. 2d at 665 (quoting Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006)). 

There was evidence presented that after Sondesky stopped working for Cherry, Cherry and Ellis 

filed a lawsuit against her in small claims court seeking overtime wages that Ellis believed she 

was wrongfully paid. This is sufficient evidence from which the jury could find that a reasonable 

employee would have been dissuaded from engaging in protected activity if she knew that her 

employer would then sue her in small claims court. Thus, the evidence that Cherry and Ellis sued 

Sondesky in small claims court was sufficient to establish an adverse action. 

Finally, there is sufficient evidence presented at trial from which the jury could find a 

causal connection between the protected activity and the adverse employment action. For 

example, Ellis testified that, when he learned that Sondesky had been paid overtime, he filed the 

small claims court action to recover the paid overtime, which he believed should not have been 

paid. Taking the evidence in the light most favorable to Sondesky, this is sufficient evidence for 

the jury to find a causal connection between Sondesky’s complaint asking to be paid overtime 

and Ellis and Cherry’s filing of a small claims court action against her.   
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B. Second Retaliation Claim 
 
Defendants argue that the evidence is insufficient for a jury to conclude that Ellis 

retaliated against Sondesky, in violation of the FLSA, when he sent an email to Jeffrey Elston 

(her former employer), stating that Sondesky stole money from Cherry, as a result of Sondesky 

making a complaint asking to be paid overtime and/or filing a lawsuit alleging unlawful 

retaliation under the FLSA. 

 As discussed above, there is sufficient evidence from which the jury could find that 

Sondesky engaged in protected activity by making a complaint asking to be paid overtime. 

Additionally, Sondesky unquestionably engaged in protected activity when she filed her first 

lawsuit against Cherry and Ellis and included a claim of retaliation under the FLSA. See 29 

U.S.C. § 215(a)(3) (defining protected activity as “institut[ing] . . . any proceeding under or 

related to” the FLSA). 

 Additionally, there is sufficient evidence from which the jury could find that the email 

Ellis sent to Sondesky’s former employer was an adverse action. Although Ellis sent the email 

after Sondesky stopped working for Cherry, the email could still be an adverse action for 

purposes of an FLSA retaliation claim. Former employees can bring FLSA retaliation claims, 

and “[t]he scope of the anti-retaliation provision extends beyond workplace-related or 

employment-related retaliatory acts and harm.” See Darveau v. Detecon, Inc., 515 F.3d 334, 341-

42 (4th Cir. 2008) (quoting Burlington N. & Santa Fe Ry. Co., 548 U.S. at 67. “Former 

employees require such protection because they often need references from past employers . . . .” 

Id. at 343. Sondesky introduced evidence that Ellis sent an email to Sondesky’s former employer 

stating, among other things, that Sondesky stole money from Cherry. The jury could reasonably 

have concluded that this email could negatively affect her ability to get a reference from that 
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employer. Therefore, there is sufficient evidence from which the jury could find that a reasonable 

employee would have been dissuaded from engaging in protected activity if she knew that her 

employer would then send her former employer an email stating that she stole money.     

Finally, there is sufficient evidence from which the jury could find a causal relationship 

between Sondesky’s protected activity and Ellis sending the email. Evidence was introduced at 

trial showing that the email was sent after Sondesky filed a lawsuit alleging unlawful retaliation 

against Ellis. In the email, Ellis wrote that he was seeking potential witnesses to testify on his 

behalf in Sondesky’s case against him. This is sufficient evidence from which the jury could find 

a causal relationship between Sondesky making a complaint asking to be paid overtime and/or 

filing a lawsuit asserting unlawful FLSA retaliation and Ellis sending the email. 

C. Punitive damages 
 

 Defendants challenge the jury’s award of punitive damages for Plaintiff’s defamation 

claim solely on the basis that it violates Pennsylvania law.3 Defendants argue that “pursuant to 

Pennsylvania law, a finding of compensatory damages is a prerequisite to an award of punitive 

damages.” Defs.’ Mot. at 5. Accordingly, Defendants ask the Court to set aside the jury’s award 

of $100,000 in punitive damages for Sondesky’s defamation claim, because the jury did not 

award any compensatory damages for that claim. 

                                                           
3 Punitive damages are limited by both applicable state law and by the Due Process Clause of the 
Fourteenth Amendment. See BMW of North America, Inc. v. Gore, 517 U.S. 559, 562 (1996). Because 
Defendants do not raise a constitutional challenge to the punitive damages award, however, they have 
waived the issue, and the Court need not consider any potential due process constraints on the award. See 
Clark v. Chrysler Corp., 436 F.3d 594, 599 (6th Cir. 2006) (finding that a defendant waived a 
constitutional challenge to a punitive damages award by failing to raise the challenge in its post-trial 
motions to the district court); Local Union No. 38, Sheet Metal Workers’ Int’l Assoc., AFL-CIO v. Pelella, 
350 F.3d 73, 89-90 (2d Cir. 2003) (same).  
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Defendants misstate Pennsylvania law. “[U]nder Pennsylvania law, a court may impose 

punitive damages even if the plaintiff has not suffered compensatory damages provided that 

there is a cause of action to support the imposition of punitive damages.” Taha v. Cty. of Bucks, 

862 F.3d 292, 303–04 (3d Cir. 2017); see also Kirkbride v. Lisbon Contractors, Inc., 521 Pa. 97, 

101, 555 A.2d 800, 802 (1989) (holding that, under Pennsylvania law, compensatory damages 

need not be awarded in order to sustain a punitive damages award, as long as the punitive 

damages are “related to the injury-producing cause of action”). Therefore, because compensatory 

damages are not a prerequisite to punitive damages, the jury’s punitive damages award will not 

be set aside.  

III. CONCLUSION 
 
 For the reasons above, there is no basis to either grant judgment as a matter of law or 

order a new trial, and I deny the motion. 
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ORDER 

 AND NOW, this _14th___ day of August, 2019, it is ORDERED that Defendants’ 

Motion for Judgment as a Matter of Law Notwithstanding the Verdict and New Trial (ECF No. 

139 in 16-5667; ECF No. 68 in 17-4280) is DENIED. 

       s/Anita B. Brody 

______________________  
       ANITA B. BRODY, J. 

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 

Copies VIA ECF  8/14/2019 
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