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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
UNITED STATES OF AMERICA  : CRIMINAL CASE 
      : 
   Respondent : 
  v.    : No. 17-cr-00168 
      : 
BRIGHT OGODO    : 
      : 
   Petitioner. : 
 

MEMORANDUM & ORDER 
 

JOYNER, J.        JULY 24, 2019 
 
 Before the Court are Petitioner’s Motion under 28 U.S.C. § 

2255 to Vacate, Set Aside, or Correct Sentence by a Person in 

Federal Custody (Doc. No. 71), Government’s Response to 

Defendant’s § 2255 Motion and Exhibits Filed in Support of 

Government’s Response to Defendant’s § 2255 Motion (Doc. No. 78)  

containing: (1) Guilty Plea Agreement (Exhibit 1); (2) 

Government’s Guilty Plea Memorandum (Exhibit 2); (3) 12/13/17 

Reporter’s Transcript of Defendant’s Change of Plea Hearing 

(Exhibit 3); and (4) 3/28/18 Reporter’s Transcript of Defendant’s 

Sentencing Hearing (Exhibit 4).  

I. Background 

 On December 17, 2017, Petitioner, Bright Ogodo pleaded guilty 

to Count One and Two of a three-count indictment, effectively 

charging him with one count of bank fraud in violation of 18 U.S.C. 

§ 1344 and one count of aggravated identity theft in violation of 

18 U.S.C. § 1028A(a)(1).  On March 28, 2018, after considering the 
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factors under 18 U.S.C. § 3553(a), the Court sentenced Ogodo to 80 

months’ imprisonment pursuant to the Probation Officer’s 

Presentence Report.1    Thereafter, in accordance with the plea 

agreement, the Court granted the government’s Motion to Dismiss 

Count III of the Indictment.   

 On April 4, 2018, Ogodo filed an appeal that was docketed in 

the Third Circuit as Case Number 18-1751.  On August 20, 2018, the 

Third Circuit appointed an attorney from the Federal Defender’s 

Office to represent Ogodo.  On November 5, 2018, at the direction 

of Ogodo’s appointed counsel, a Motion to Dismiss the Appeal was 

filed and granted.   

 On May 9, 2019, the instant Motion under 28 U.S.C. § 2255 to 

Vacate, Set Aside, or Correct Sentence by a Person in Federal 

Custody was filed.  The principle issue concerned ineffective 

assistance of counsel against Petitioner’s attorney retained 

through sentencing, not the appointed Federal Defender.  

Petitioner requested a correction of sentence and also alleged the 

government breached the plea agreement.    

II. Legal Standard 

 Motions brought under 28 U.S.C. § 2255 are intended to provide 

expeditious remedy for correcting an erroneous sentence of a 

federal prisoner without resort to habeas corpus.  Sanders v. 

                                                           
1The guideline range was 51 to 63 months’ incarceration on Count One plus a 
mandatory consecutive sentence of 24 months on Count Two, for a total of 75 to 
87 months. 



3 
 

United States, 373 U.S. 1, 13 (1963) (overruled on other grounds).  

A federal prisoner can seek relief under § 2255 on the basis that 

“the sentence was imposed in violation of the Constitution or laws 

of the United States, or that the court was without jurisdiction 

to impose such a sentence, or that the sentence was in excess of 

the maximum authorized by law, or is otherwise subject to 

collateral attack . . . .”  28 U.S.C. § 2255.  Relief may be 

granted if the sentencing court’s error “constituted a fundamental 

defect which inherently result[ed] in a complete miscarriage of 

justice.”  United States v. Biberfeld, 957 F.2d 98, 102 (3d Cir. 

1992) (quoting United States v. Addonizio, 442 U.S. 178, 786 

(1979)).  But, a district court may summarily dismiss a motion 

brought under § 2255 without a hearing where the “motion, files, 

and records show conclusively that the movant is not entitled to 

relief.”  United States v. Nahodil, 36 F.3d 323, 326 (3d Cir. 

1994).  

III. Discussion 

 Petitioner identified four grounds for relief: (1) his 

attorney provided ineffective counsel by “misadvising Petitioner 

to enter into a plea agreement that did not give the actual 

explanation and the results of [the] offense”; (2) his attorney 

provided ineffective counsel by “failing to investigate the actual 

loss resulting from the offense”; (3) the government breached the 

plea agreement by enhancing the sentence by four points; and (4) 
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his sentence should have been 24 to 36 months’ incarceration 

because co-defendant, Oyesanya was sentenced to 24 months’ 

incarceration and the loss amount was only $523,052.  (Def. Mot. 

at 5-9). 

A. Ineffective Counsel – Plea Agreement2  

In Ground One of Petitioner’s § 2255 Motion, Petitioner 

maintains he received ineffective counsel because counsel 

misadvised Petitioner to enter into the plea agreement.  (Def. 

Mot. at 5).  The Counsel Clause of the Sixth Amendment, inter alia, 

ensures “the accused shall enjoy the right to . . .  Assistance of 

Counsel for his defence.”  USCS Const. Amend. 6.  The right to 

counsel plays a crucial role in the adversarial system because 

access to counsel’s skill and knowledge is necessary to accord 

defendants the ample opportunity to meet the case of the 

prosecution to which they are entitled.  Strickland v. Washington, 

466 U.S. 668, 685 (1984) (quotation marks omitted).  This is 

critical to produce just results.  Id.  Thus, “the right to counsel 

is the right to effective assistance of counsel.”  McMann v. 

Richardson, 397 U.S. 759, 771, n.14 (1970).   

In Strickland, it was stated that a guilty plea cannot be 

attacked based on inadequate legal advice unless counsel was not 

“a reasonably competent attorney” and the advice was not “within 

                                                           
2The Sixth Amendment right to counsel extends to the plea-bargaining process.  
Lafler v. Cooper, 566 U.S. 156, 162-63 (2012).   
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the range of competence demanded of attorneys in criminal cases.”  

Id.  (quoting McMann, 397 U.S. at 770-71).3  In determining what 

is reasonable, it is understood that “[n]o particular set of 

detailed rules for counsel’s conduct can satisfactorily take 

account of the variety of circumstances faced by defense counsel 

or the range of legitimate decisions regarding how to best 

represent a criminal defendant.”  Id. at 688-89.  Therefore, 

because of the extensive deviations inherent in making the 

evaluation, a court must indulge a strong presumption that 

counsel’s conduct fell within the wide range of reasonable 

professional assistance.  Id. at 689.   

To prevail on a claim of ineffective assistance of counsel, 

Petitioner must first demonstrate that there was a reasonable 

probability that, but for counsel’s unprofessional errors, the 

result of the proceeding would have been different.  Lafler v. 

Cooper, 566 U.S. 156, 163 (2012).  Concerning pleas, petitioner 

must show the outcome of the plea process would have differed if 

petitioner received competent advice.  Id.  Here, upon 

consideration, the Court holds Petitioner fails to establish the 

requisite prejudice, meaning, Petitioner fails to establish that 

absent counsel’s alleged error, Petitioner would have chosen to 

proceed to trial.  Quite plainly, Petitioner never indicated he 

                                                           
3This has been delineated as the Strickland two-prong test that analyzes (1) 
constitutionally deficient performance and (2) prejudice. Strickland, 466 U.S. 
at 687. 
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would not have agreed to the stipulations under the plea agreement.  

Rather, as Ground Three for relief discusses, infra, Petitioner 

alleged the government breached the plea agreement.  See (Def. 

Mot. at 7). 

Petitioner also indicated he was satisfied with his legal 

representation and the advice given to him by counsel.  (Exhibit 

3 at p.5).  As a matter of practicality, such acquiescence cannot 

be a precursor to ineffective counsel, let alone tolerated if 

judicial economy is to survive.  Furthermore, after an exhaustive 

reading of the plea agreement to Petitioner during the Change of 

Plea Hearing, the following questioning took place:  

The Court:  Did you read [this guilty plea agreement]? 
 
Petitioner:  Yes, I did, Your Honor. 
 
The Court: Did you understand it? 
 
Petitioner: I sincerely do.  
 
The Court:  Do you have any questions at all about the 

contents of this document? 

Petitioner: No, not really, Your Honor. 
 
The Court: Not really? 
 
Petitioner: No, I don’t, Your Honor. 
 
The Court:  And, [counsel], I take it you went – I see 

your signature under your client’s on both of these pages? 

Counsel:  Yes, sir. 
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The Court: I take it you went over this document 

thoroughly and carefully with him? 

Counsel:   Yes, Judge, I actually traveled up here to 

Philadelphia to, in person, make sure that we have gone over 

the plea agreement, as well as the acknowledgment of rights, 

and we signed – both signed at the same time 

contemporaneously. 

(Exhibit 3 at pp.25-26). 

The Third Circuit has identified potential sentencing 

exposure as a critical factor in the decision-making process when 

contemplating whether to plead guilty.  United States v. Dung Bui, 

795 F.3d 363, 367 (3d Cir. 2015).  And, when addressing a guilty 

plea, counsel is required to give defendant enough information to 

make a reasonably informed decision whether to accept the plea 

offer.  Id.  Here, as is evident from the above dialogue, 

Petitioner voluntarily pleaded guilty with a full understanding of 

the agreement after reviewing it with his counsel.  Because 

“[s]olemn declarations in open court carry a strong presumption of 

verity,” the Court acknowledges Petitioner’s declaration as one 

made with sincerity.  Blackledge v. Allison, 431 U.S. 63, 74 

(1977).  

Lastly, even an erroneous sentencing prediction by counsel 

would not be considered ineffective assistance where an adequate 

plea hearing was conducted.  United States v. Shedrick, 493 F.3d 
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292, 299 (3d Cir. 2007).  The record indicates that an adequate 

hearing, clearly outlining the terms and conditions of the plea 

agreement, was provided.  Therefore, in the alternative, the 

veracity of the Change of Plea Hearing effectively nullified any 

misleading information Petitioner’s attorney may have proffered 

concerning the plea agreement and sentencing.  See (Exhibit 3). 

B. Ineffective Counsel – Failing to Investigate Loss Amount 

In conjunction with the above principles, Petitioner needed 

to establish that his counsel’s failure to investigate the loss 

amounted to constitutionally deficient performance that materially 

disrupted the outcome in a prejudicial manner.  Strickland, 466 

U.S. at 687.  Because Petitioner agreed to the loss amount pursuant 

to the signed plea agreement, he cannot retroactively claim 

ineffective assistance of counsel for his counsel’s failure to 

investigate an element of the agreement to which Petitioner agreed.  

Specifically, the plea agreement stipulated: 

The parties agree and stipulate that: the intended fraud loss 
caused in the furtherance of the criminal activity jointly 
undertaken by the defendant and co-conspirators/co-schemers 
was more than $550,000 but less than $1,500,000; this amount 
was within the scope of the defendant’s agreement; this amount 
was reasonably foreseeable to the defendant in connection 
with the conspiracy or scheme; and the defendant’s Guideline 
range should be calculated based on this amount pursuant to 
U.S.S.G. § 1B1.3 

 
(Exhibit 1 at p.8).   
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In Strickland, failure to investigate was the very issue on 

which the Supreme Court spoke.  466 U.S. at 690-91.  There, it was 

held that: 

[S]trategic choices made after less than complete 
investigation are reasonable precisely to the extent that 
reasonable professional judgments support the limitations on 
investigations.  In other words, counsel has a duty to make 
reasonable investigations or to make a reasonable decision 
that makes particular investigations unnecessary. In any 
effectiveness case, a particular decision not to investigate 
must be directly assessed for reasonableness in all the 
circumstances, applying a heavy measure of deference to 
counsel’s judgment. 
 

Id. at 691.  Additionally, it was held that the reasonableness of 

counsel’s actions may be determined or substantially influenced by 

the defendant’s own actions and statements.  Id.     Thus, we 

reiterate that Petitioner cannot establish the requisite elements 

needed to maintain a complaint for ineffective assistance of 

counsel because Petitioner willingly agreed to the stipulated loss 

amount and made it impractical for his counsel to investigate.  

See (Exhibit 1 at p.8).   

C. Government Breach of Plea Agreement 

In determining whether a plea agreement has been breached, 

contract principles are applied and the Court looks at whether the 

government conduct was inconsistent with what was reasonably 

understood by the defendant when entering the guilty plea.4  United 

                                                           
4Because plea agreements are analyzed under contract principles, if, at the time 
the plea agreement is offered, the government was aware of facts that would 
allow it to avoid its promise therein, then it would be extending an illusory 
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States v. Atwood, 673 F. App’x 177, 181 (3d Cir. 2016).  Therefore, 

here, we must examine whether the claim of breach is one where 

“the defendant’s expectations as to his sentence are predicated on 

promises [made] by the Government or statements from the court,” 

or if it is based on “disappointed but unfounded expectations.”  

United States v. Badaracco, 954 F.2d 928, 939 (3d Cir. 1992).    

The analyses is undertaken in three steps: (1) we consider 

the relevant paragraphs of the plea agreement and a description of 

the alleged improper conduct of the government; (2) we evaluate 

the conduct and determine whether it violates the government’s 

obligations under the plea agreement; and (3) if it is determined 

that the government breached its duty under the agreement, we 

fashion the appropriate remedy.  United States v. Larkin, 629 F.3d 

177, 186 (3d Cir. 2010).  

In Petitioner’s § 2255 Motion, the breach alleged pertained 

to the four point enhancement in the sentencing that brought the 

guideline sentence to 51-63 months from 24-36 months.  (Def. Mot. 

at 7).  The relevant portion of the plea agreement is as follows:  

Pursuant to U.S.S.G. § 6B1.4, the parties enter into the 
following stipulations under the Sentencing Guidelines 
Manual. It is understood and agreed that: (1) the parties are 
free to argue . . . the applicability of any other provision 
of the Sentencing Guidelines, including offense conduct, 
offense characteristics, criminal history, adjustments, and 
departures; (2) these stipulations are not binding upon 
either the Probation Office or the Court; and (3) the Court 
may make factual and legal determinations that differ from 

                                                           
promise, and the agreement would fail, ab initio, due to lack of valid 
consideration.  United States v. Hunter, 835 F.3d 1320, 1326 (11th Cir. 2016).  
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these stipulations and that may result in an increase or 
decrease in the Sentencing Guidelines range . . . . 
  

(Exhibit 1 at pp.7-8). 

 Clearly, Petitioner was on notice of the aforementioned 

conditions and cannot now claim breach of contract for the 

unfolding of a disclosed possibility.  As the relevant portion 

notes, the Probation Office was free to deviate from the 

prosecution’s recommendation and the Court was not bound to the 

stipulations in the agreement.  Id.  Accordingly, the four point 

enhancement recommended by the Probation Officer, and implemented 

by the Court, was within the purview of the plea agreement and 

Petitioner’s concerns are unfounded as “based on disappointed but 

unfounded expectations.”  Badaracco, 954 F.2d at 939. 

 The following portion of the Change of Plea Hearing is 

included for further clarification: 

The Court: In other words, Mr. Ogodo, these stipulations 

are agreements between you, your attorney and the government. 

They are not – I repeat, they are not binding on the Probation 

Department or this Court. 

. . . . Do you understand that, sir? 
 
Petitioner:  Yes, I do, Your Honor. 
 

(Exhibit 3 at p.10).  
        

D. Change in Sentencing  
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Petitioner cited two reasons for a corrected sentence: (1) 

the financial loss amount of the bank was $523,052; and (2) co-

defendant, Solomon Oyesanya received a 24 month sentence.  (Def. 

Mot. at 9).   

The loss amount agreed upon by Petitioner was more than 

$550,000 and less than $1,500,000.  (Exhibit 1 at p.8).  We hold 

Petitioner’s agreement to the stipulated figure sufficient grounds 

to reject Petitioner’s new contention that the loss amount equaled 

$523,052.  The relevant portion of the record is as follows:  

The Court: The first stipulation is that the parties 

agree and stipulate that the intended fraud loss, caused in 

furtherance of the criminal activity jointly undertaken by 

the defendant and co-conspirators and co-schemers, was more 

than $550,000 but less than $1,500,000. This amount was within 

the scope of the defendant’s agreement. . . . 

Is that your understanding, Mr. Ogodo? 
 

Petitioner:  Yes, sir. 

(Exhibit 3 at pp.10,11,13).  Additionally, the Court notes $523,052 

was the amount of restitution agreed upon by the parties, and did 

not constitute the loss amount which was found to be $567,746, 

with an intended loss amount of $770,963.  (Exhibit 2 at p.13).5     

                                                           
5Loss need only be a reasonable estimate derived from the information available.  
United States v. Booker, 61 F. App’x 789, 793 (3d Cir. 2003). 
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Pursuant to 18 U.S.C. 3553(a)(6), a factor to be considered 

when sentencing is the “need to avoid unwarranted sentence 

disparities among defendants with similar records who have been 

found guilty of similar conduct.”  18 U.S.C. 3553(a)(6).  However, 

it is well-settled that a criminal defendant does not have a 

constitutional right to a sentence equal to his co-defendant.  

United States v. Parker, 462 F.3d 273, 276 (3d Cir. 2006); see 

United States v. Hart, 273 F.3d 363, 379 (3d Cir. 2001) (stating 

that a defendant does not have a constitutional right to receive 

a sentence equal to that of his co-defendant); see also United 

States v. Cifuentes, 863 F.2d 1149, 1156 n.5 (3d Cir. 1998) 

(stating a “disparity of sentence between co-defendants does not 

of itself show an abuse of discretion”).  Furthermore, the Third 

Circuit has concluded that Congress’s intention when enacting § 

3553(a)(6) was to promote national uniformity in sentencing, not 

uniformity between defendants in a single case.  Parker, 462 F.3d 

at 277.  

Where appropriate to the given circumstances of a particular 

matter, a sentencing court may reasonably consider the disparity, 

but broad discretion is afforded when imposing a sentence within 

the statutory range.  United States v. Booker, 543 U.S. 220, 233 

(2005).  And by § 3553(a)(6)’s own terms, it applies purely when 

co-defendants are similarly situated.  Parker, 462 F.3d at 278.  
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When the court finds disparate facts, it likely will produce 

disparate sentences.  Id.  

Here, it was clear that Petitioner recruited Oyesanya for the 

scheme to defraud the bank.  (Exhibit 2 at p.6).  That fact alone 

differentiated the two defendants and put Petitioner in an 

organizing role.  And when the Probation Officer found that the 

scheme involved five or more participants, and assigned § 3B1.1(a) 

of the U.S.S.G.,6 the Court held it appropriate, despite 

Petitioner’s objection.7  (Exhibit 4 at pp.3-7).   

IV. Conclusion 

 For the aforementioned reasons, the Court DENIES Petitioner’s 

Motion under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence 

by a Person in Federal Custody. 

    

  

                                                           
6When defendant is found to be an organizer or leader of the criminal activity 
that involved five or more participants or was otherwise extensive, an 
additional four points is assigned to the sentence.  U.S.S.G. § 3B1.1(a). 
7The Court holds, additionally, that the extensive nature of the criminal conduct 
also would have demanded the same four point enhancement.  See U.S.S.G. § 
3B1.1(a); (Exhibit 4 at p.14). 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 
UNITED STATES OF AMERICA  : CRIMINAL CASE 
      : 
   Respondent : 
  v.    : No. 17-cr-00168 
      : 
BRIGHT OGODO    : 
      : 
   Petitioner. : 
 

ORDER 
         
 AND NOW, this  24th   day of July, 2019, upon consideration of 

Defendant’s Motion under 28 U.S.C. § 2255 to Vacate, Set Aside, or 

Correct Sentence by a Person in Federal Custody, it is hereby ORDERED 

that this Motion is DENIED. 

 

 

 

BY THE COURT: 

 

 

       

        s/ J. Curtis Joyner 

        _______________________ 

J. CURTIS JOYNER, J. 
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