
IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

____________________________________ 

UNITED STATES OF AMERICA  : 

      :  

 v.     : CRIMINAL ACTION NO. 17-606 

      : 

NASHADEEM HENDERSON and  : 

MICHAEL HUGHES   :   

      : 

 

MOTION TO SUPPRESS IDENTIFICATION EVIDENCE 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

 

RUFE, J.          OCTOBER 25, 2018 

 

Defendants Michael Hughes and Nashadeem Henderson are each charged with two 

counts of robbery which interferes with interstate commerce and aiding and abetting such 

robbery in violation of 18 U.S.C. §§ 1951 and 1952, and two counts of brandishing and 

discharging a firearm in furtherance of a crime of violence and aiding and abetting such use of a 

firearm in violation of 18 U.S.C. §§ 924(c)(1) and 924(c)(2).  Henderson is further charged with 

possession of a firearm by a convicted felon in violation of 18 U.S.C. § 922(g).  Defendant 

Henderson has filed a Motion to Suppress the out-of-court and in-court identification by A.S., 

and Hughes has filed a Motion to Suppress the out-of-court and in-court identifications by A.S. 

and P.D.1  Both Defendants claim that police detectives conducted witness photo-identification 

procedures in an unnecessarily suggestive manner, and that Defendants’ photos were so different 

from the other photos in their respective arrays that they suggested culpability.  Upon 

consideration of Defendants’ Motions to Suppress, the Government’s response thereto, and the 

                                                 
1 Although there were two separately alleged robberies that occurred—one on August 21, 2016, and the other on 

August 25, 2016—the complainant in the second alleged robbery was unable to identify Defendants from a photo 

array.  Def.’s Mot. Suppress Identifications [Doc. 62] at 2, n.1.  Accordingly, Defendants’ motions solely focus on 

the first robbery, in which A.S. and P.D. made positive identifications from the photo arrays. 
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evidence, testimony, and oral argument presented at the evidentiary hearing held on October 15, 

2018, the Court now enters its findings of fact and conclusions of law. 

I. FINDINGS OF FACT 

1. Detective Craig Coulter currently works for the Philadelphia Police Department 

(“PPD”). 

2. Detective Coulter was assigned to this case, in which victim A.S. was allegedly 

robbed and assaulted by two men and was shot in the leg by one of them during the course of a 

drug transaction on Allegheny Avenue on August 21, 2016. 

3. Police arrived at the scene on that day, retrieved video surveillance from a local 

business which captured the robbery and shooting, and received verbal statements from A.S. and 

witness P.D., who was standing next to A.S. as the incident occurred. 

4. A.S. told police that while he did not know the assailants by name, he was 

familiar with them because they “hang at the deli every day.”  He also stated that he had “the one 

boy Sheed’s” phone number and that “he did tell me his name a few times.”  A.S. described one 

of the assailants as a black man with glasses wearing a white shirt and blue jeans, and described 

the other man as being shirtless, wearing blue jeans, and having a gold/black hover board.  A.S. 

followed up with police eleven days later—and several hours before being shown the photo 

array—providing Defendants’ names and a general location of their residences. 

6. P.D. allegedly had never before seen the two men, and described the first as a 

“B/M 5’7” 20’s 155 lbs wearing a white shirt,” and the second as a “B/M 20’s no shirt” who 

“was riding on a silver hoverboard.” 
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7. After obtaining the video surveillance and the descriptions from A.S. and P.D., 

Detective Coulter worked on assembling photo arrays for both suspects, which were later shown 

to A.S. and P.D. 

8. Specifically for the photo array with Hughes’ photo, Detective Coulter used the 

JNET database system,2 in which he compiled six head shots of men with similar facial features, 

hair, facial hair, and skin tone.3 

9. Detective Coulter then compiled a photo array with Henderson’s photo, in which 

he compiled six head shots of men with similar facial features, hair, and skin tone.  Henderson 

has a large neck tattoo and a smaller, less apparent tattoo above one of his eyebrows in his photo.  

Detective Coulter testified in the October 15, 2018 hearing that three of the six men had visible 

neck tattoos because a neck tattoo was apparent in Henderson’s photo, but that since 

Henderson’s tattoo above his eyebrow was not as apparent in the photo, he did not include any 

comparators with facial tattoos. 

10. On September 1, 2016, rather than conduct the photo array identification 

procedures for A.S. and P.D. himself, Detective Coulter asked PPD Detectives John Schell and 

Robert Hassel to conduct those procedures, in accordance with PPD protocol.  Though the three 

detectives worked together, they did not discuss the case with each other, leaving Detectives 

Schell and Hassel with little knowledge of the case prior to conducting the photo array 

identification procedures for A.S. and P.D. 

                                                 
2 JNET is a statewide database containing photos and arrest records of suspects arrested in Pennsylvania.  It allows 

users to make a single inquiry and automatically search for photos from various other systems, and to select photos 

of individuals who look similar to a target suspect based on characteristics such as height, weight, facial hair, and 

skin tone. 
3 Although A.S. and P.D. described Hughes as having glasses, Detective Coulter noted in the October 15 hearing 

that since the most recent photo of Hughes depicted him as not wearing any glasses, he chose not to have any other 

individuals in the photo array wearing glasses either. 
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11. Detective Schell showed a photo array to victim A.S. at a residence at 

approximately 2:45 p.m., with no others present.  The third photo of the six-photo array depicted 

Defendant Henderson.  Detective Schell presented the photos to A.S. one at a time in numerical 

order, and he documented A.S.’s responses after showing each of the photos. 

12. Upon viewing the third photo, depicting Henderson, Detective Schell documented 

A.S.’s response: “That’s him, he’s got a tattoo on his forehead.”  When asked if he was confident 

that Henderson was the one who committed the crime, A.S. responded: “I think his name is 

Nash.  He the one that shot me on the hoverboard.”  A.S. then signed the third photo depicting 

Henderson. 

13. Upon completion of this identification, at approximately 2:50 p.m., Detective 

Hassel entered the room, and Detective Schell left.  Detective Hassel showed a six-photo array to 

A.S., with the fifth photo depicting Defendant Hughes.  He presented each of the photos to A.S. 

one at a time in numerical order, and he documented A.S.’s responses after showing each of the 

photos. 

14. The response form for the second photo had several marks on it.  Detective Hassel 

testified at the suppression hearing that he mistakenly placed a circle on the response form that 

covered some of “Yes” and some of “No”, but that he then corrected this mistake immediately 

by placing another circle only covering “No,” to reflect A.S.’s negative response to the second 

photo. 

15. Detective Hassel documented A.S.’s response to the fifth photo, depicting 

Hughes: “Yep that’s him.  He wears glasses.  He was wearing glasses the day I was shot.”  A.S. 

then signed the fifth photo depicting Hughes. 



5 

 

16. The detectives then drove an SUV to Broad and Venango streets, where they met 

with witness P.D.  When P.D. arrived, Detective Schell and P.D. met alone in the backseat of the 

SUV to conduct the photo identification.  At approximately 3:14 p.m., Detective Schell showed a 

six-photo array to P.D., with the third photo depicting Defendant Hughes.  He presented the 

photos to P.D. one at a time in numerical order, and he documented P.D.’s responses after 

showing each of the photos. 

17. Detective Schell documented P.D.’s response to the third photo, depicting 

Hughes: “I don’t know if he was on the hoverboard.  I think he was one of the 2 guys.”  When 

asked to further clarify if Hughes was one of the assailants, P.D. responded: “Maybe.  I think he 

was the one on the hoverboard.  Yes.  He was out there shooting.”  P.D. then signed the third 

photo depicting Hughes. 

II. DISCUSSION 

 Henderson moves to suppress the out-of-court and in-court identification by A.S., and 

Hughes moves to suppress the out-of-court and in-court identifications made by A.S. and P.D.  

They argues that the police procedure in conducting the photo arrays and the photo comparisons 

in the arrays themselves were unnecessarily suggestive and created a substantial risk of 

misidentification.4 

 The admissibility of pretrial photographic identifications is determined by applying the 

two-pronged Simmons/Stovall inquiry.5  The Court must first determine whether the 

                                                 
4 The Supreme Court has held that a pretrial identification must be set aside when the identification procedure is “so 

impermissibly suggestive as to give rise to a very substantial likelihood of irreparable misidentification.”  Simmons 

v. United States, 390 U.S. 377, 384 (1968). 
5 Simmons, 390 U.S. at 383; Stovall v. Denno, 388 U.S. 293, 302 (1967), overruled on other grounds, Griffith v. 

Kentucky, 479 U.S. 314 (1987). 
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identification procedure was unnecessarily or impermissibly suggestive.6  If the first prong is 

satisfied, the Court must then determine “whether the procedure was so ‘conducive to mistaken 

identification’ or gave rise to such a ‘substantial likelihood of misidentification’ that admitting 

the identification would be a denial of due process.”7  The Court must consider the “totality of 

the circumstances”8 to determine whether the identification “possesses sufficient aspects of 

reliability.”9  To determine whether the identification is reliable, the Court must consider factors 

including: 

(1) the opportunity of the witness to view the criminal at the time of the crime; (2) the 

witness’ degree of attention; (3) the accuracy of the witness’ prior description of the 

criminal; (4) the level of certainty demonstrated by the witness at the confrontation; and 

(5) the length of time between the crime and confrontation.10 

 

The “courts should not reach the reliability inquiry unless the identification resulted from a 

situation created by improper police conduct.”11 

A. The Police Detectives’ Manner in Conducting the Identification Procedure and 

the Similarity of the Photos Themselves did not Cause the Array to be 

Unnecessarily Suggestive 

 

 Determining whether the identification process was unnecessarily suggestive, important 

factors include (1) the manner of presentation by officials conducting an identification 

procedure; and (2) particular details of the photos themselves.12 

                                                 
6 United States v. Stevens, 935 F.2d 1380, 1389 (3d Cir. 1991).  This first prong contains two parts: (1) whether the 

procedure was suggestive at all; and (2) if so, whether there was some good reason for the failure to resort to less 

suggestive procedures.  Id.  Defendant bears the burden of proving this first prong.  United States v. Lawrence, 349 

F.3d 109, 115 (3d Cir. 2003). 
7 Stevens, 935 F.2d at 1389 (quoting Simmons, 390 U.S. at 384). 
8 Neil v. Biggers, 409 U.S. 188, 199 (1972) (internal quotation marks and citation omitted). 
9 Manson v. Brathwaite, 432 U.S. 98, 106 (1977). 
10 United States v. Brownlee, 454 F.3d 131, 139 (3d Cir. 2006) (citing Biggers, 409 U.S. at 199). 
11 United States v. Shavers, 693 F.3d 363, 382 (3d Cir. 2012), judgment vacated on other grounds, 133 S. Ct. 2877 

(2013) (citing Perry v. New Hampshire, 132 S. Ct. 716, 728 (2012)); see also United States v. Roland, 545 F. App’x 

108, 114 (3d Cir. 2013) (citing Stevens, 935 F.2d at 1389) (providing that the court need only engage in the “totality 

of the circumstances” analysis if the identification procedure was unnecessarily or impermissibly suggestive). 
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1. Presentation and Procedure 

 

 Defendants Henderson and Hughes have failed to show that that police detectives’ 

manner in conducting the identification procedure was unnecessarily suggestive. 

Henderson, for instance, argued in his brief that Detective Schell allegedly created the 

photo array himself and then showed it to A.S., and that Detective Schell’s lack of “blinding” 

procedures created suggestiveness.  Credible testimony from all three detectives, however, 

clarified that Detective Coulter, the assigned detective to this case, created the photo array, and 

not Detective Schell.  Contrary to Henderson’s speculative argument as to a potential lack of 

blinding, both Detectives Schell and Hassel were “double-blinded”13 when showing the arrays to 

A.S. and P.D. 

Hughes contends that Detective Hassel might have conducted the photo array in a 

suggestive manner based on the lack of clarity in the Photo Array Instructions and Results Form.  

According to Hughes, A.S. supposedly circled both “Yes” and “No” when asked whether he 

recognized the second photo of the array, depicting an individual other than Hughes.  Testimony 

from Detective Hassel, however, clarified that Detective Hassel drew the circles, and not A.S.  

Detective Hassel further testified in the hearing that A.S. stated “No” when asked whether he 

recognized the individual in the second photo.  It was Detective Hassel who mistakenly placed 

the initial circle on the response form that covered some of “Yes” and some of “No,” but that he 

                                                                                                                                                             
12 Reese v. Fulcomer, 946 F.2d 247, 260 (3d Cir. 1991), cert. denied, 503 U.S. 988 (1992), superseded on other 

grounds by statute, 28 U.S.C. § 2254(d). 
13 See Dennis v. Sec’y, Pa. Dep’t  of Corr., 834 F.3d 263, 321 (3d Cir. 2016) (“[B]linding can also be doubled: for 

example, when an officer who neither knows the suspect’s identity nor position in the photo array shows the array to 

an eyewitness.  Such blinding is used to prevent the officer from giving the witness conscious or unconscious cues 

that can affect the witness’ identification.”). 
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then corrected this mistake immediately after by drawing a second circle that only covered “No.”  

Thus, no such police suggestiveness occurred during the identification procedure.14 

2. Photo Details and Discrepancies 

 

 A defendant may also establish an unnecessarily suggestive identification by a witness if 

he can prove that his photo was so different from the rest of the photos, that it suggests 

culpability.15  Henderson argues that only his photo in his six-photo array depicted an individual 

with a tattoo above his eyebrow, while Hughes argues that only his photo in his six-photo array 

depicted an individual with a beard and with a “prayer mark” on his forehead.16 

As the Third Circuit has stated, however, “[a] photographic array is not unnecessarily 

suggestive solely because certain characteristics of a defendant or photograph set him apart from 

the other persons pictured in the array.”17  In Lawrence, for example, the court held that a photo 

array was not unnecessarily suggestive where six photographs were displayed on a single page, 

each photo had “varying degrees of color distortion and shading,” and the defendant was “the 

only [person pictured who was] smiling, bare chested, and wearing jewelry.”18  The Third Circuit 

                                                 
14 At the hearing, Defendant Hughes’ counsel also attempted to show that Detective Coulter’s use of JNET in 

compiling the photo array with Hughes’ photo was inferior to the Philadelphia Police database system.  Testimony 

from Detective Coulter confirmed that this argument is not valid. 
15 Lawrence, 349 F.3d at 115. 
16 A “prayer mark” or “prayer bump” is a mark on the forehead of some Muslims due to the friction generated by 

repeated contact of the forehead with the prayer mat during daily prayers.  Def.’s Mot. Suppress Identifications 

[Doc. 62] at 8. 
17 United States v. Burnett, 773 F.3d 122, 133 (3d Cir. 2014); see also Reese, 946 F.2d at 260 (holding that a 

photographic array was not unnecessarily suggestive when defendant was the only pictured person shown with 

sideburns and a card with name and height); United States v. Dowling, 855 F.2d 114, 117 (3d Cir. 1988) (finding 

that a six-person photographic array was not unnecessarily suggestive where the defendant was the only one wearing 

a red shirt, since all individuals “were reasonably comparable in dress and appearance”). 
18 Lawrence, 349 F.3d at 115–16. 
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has also held that “negligible” differences in facial hair do not render a photo array unnecessarily 

suggestive.19 

 The differences identified as to Henderson and Hughes’ photos, compared to the other 

individual photos in their respective arrays, are insufficient to render either of their arrays as 

unnecessarily suggestive.    All the photos were mug-shot-style head shots, containing photos of 

six individuals with similar age, clothing, facial features, hairstyles, and skin tone.  Three of the 

six photos in Henderson’s array contained individuals with apparent neck tattoos.20  All of the six 

photos in Hughes’ array contained individuals with facial hair, and any marking on Hughes’ 

forehead allegedly containing a “prayer mark” in his photo is not so apparent.21  The differences 

among the photos are no more significant than those held to be not unduly suggestive in the case 

law.  Therefore, the photo arrays shown to A.S. and P.D. were not unnecessarily suggestive. 

B. Victim A.S.’s Previous Knowledge of Henderson and Hughes Further Indicates 

the Photo Identifications Shown to him Were not Unnecessarily Suggestive 

 

 A.S. told police the day of the incident, and eleven days before the photo array, that he 

was already familiar with Henderson and Hughes, suggesting more than ample evidence that the 

photo identification was not unduly suggestive.  While he did not know the assailants by name 

when interviewed on August 21, 2016, he did say that he knew them because they “hang at the 

                                                 
19 United States v. Foote, 432 F. App’x 151, 154 (3d Cir. 2011) (rejecting defendant’s argument that a photo array 

was unduly suggestive where the other persons pictured had either more or less facial hair because “those 

differences in facial hair are negligible and certainly not so striking as to render the array unduly suggestive”); see 

also Vega v. Ripley, 571 F. App’x 96, 99 (3d Cir. 2014) (finding that a photo array was not unnecessarily suggestive 

even though defendant was the only one with facial hair). 
20 Henderson’s tattoo above his eyebrow is not as apparent in the photo as his neck tattoo, as noted in Detective 

Coulter’s testimony at the suppression hearing. 
21 The lighting in Hughes’ photo somewhat obscures Hughes’ forehead.  As a result, to the extent that he has a 

“prayer mark,” it is not that visible in his photo and thus would not have caused this photo to stand out from the 

other photos.  See United States v. Ghayth, 990 F. Supp. 2d 427, 433 (S.D.N.Y. 2014) (holding that defendant’s 

alleged “prayer bump” would not have caused his photo to stand out from the others since it was not visible in his 

photo from the lighting obscuring his forehead).  Additionally, individuals depicted in the second, fourth, and sixth 

photos of his array appear to either have scars, marks, or some discoloration at the center of their foreheads. 
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deli every day.”  A.S. also stated on that day that he had “the one boy Sheed’s” phone number 

and that “he did tell me his name a few times.”  On September 1, 2016, prior to viewing the 

photo array, A.S. identified the assailants by name and provided a general location of their 

residences.  During the photo array, upon viewing Henderson’s photo, A.S. identified him as the 

person who shot him on August 21, 2016: “I think his name is Nash.  He the one that shot me on 

the hoverboard.”  A.S.’s familiarity with Defendants provides additional assurance that the 

arrays were not unduly suggestive. 

The Third Circuit has found that where witnesses had an “unobstructed opportunity to 

observe the shooter before the incident,” and witnesses “knew [the defendant] before the 

shooting, the likelihood of a misidentification from any undue suggestion of the photo array was 

very remote.”22  A photo identification of a named perpetrator therefore is not unnecessarily 

suggestive when the witness has already identified that perpetrator and the photo was simply 

used to confirm the witness’ earlier identification.23 

C. Even if the Photo Arrays were Unnecessarily Suggestive, A.S. and P.D.’s 

Identifications were Reliable 

 

 Even if this Court were to find that the photo arrays may be considered unnecessarily 

suggestive, the totality of the circumstances would nonetheless render A.S. and P.D.’s 

identifications reliable.24  A.S. and P.D. observed Defendants at close range.  A.S. and P.D.’s 

physical descriptions of Defendants were also consistent with the video surveillance and 

accurately described what the assailants were wearing. 

                                                 
22 Lawrence, 349 F.3d at 113. 
23 See Burgos-Cintron v. Nixon, 510 F. App’x 157, 161 (3d Cir. 2013) (“[M]uch of what has been written in the 

many opinions about the possible unfair suggestive aspects of photo arrays is immaterial . . . for usually the person 

making the identification does not claim to know the person he is identifying.”). 
24 Thomas v. Varner, 428 F.3d 491, 503 (3d Cir. 2005). 



11 

 

Regarding the level of certainty as to identifying a suspect, courts have held that “[w]hile 

absolute certainty of an identification is ideal, it is unnecessary during the investigative stage.  

Rather, law enforcement officers must deal with probabilities.”25  A.S. was familiar with the 

Defendants, as he had seen them “every day at the deli,” which created a high level of certainty 

as to his reliability in identifying them.  P.D.’s level of certainty as to identifying Hughes was 

also sufficiently reliable during the investigation when he affirmatively stated that Hughes was 

present during the incident. 

 Finally, in terms of the length of time between the crime and confrontation, the eleven 

days that passed between the crime and the photo array identifications made by A.S. and P.D. did 

not render those identifications unreliable.26  A.S. and P.D.’s identifications were therefore 

reliable under the totality of the circumstances. 

III. CONCLUSIONS OF LAW 

 1. The procedure to obtain A.S.’s positive identification of Defendant Henderson 

was constitutional because the photo array contained photos of six men with similar physical 

attributes as selected by Detective Coulter, and was presented by Detective Schell in a manner 

that was not unnecessarily suggestive.  A.S.’s pretrial identification is therefore admissible at 

trial. 

 2. The procedure to obtain A.S.’s positive identification of Defendant Hughes was 

constitutional because the photo array contained photos of six men with similar physical 

attributes as selected by Detective Coulter, and was presented by Detective Hassel in a manner 

                                                 
25 United States v. Waxman, 572 F. Supp. 1136, 1141 (E.D. Pa. 1983), aff’d, 745 F.2d 49 (3d Cir. 1984). 
26 See Biggers, 409 U.S. at 201 (finding that there was “no substantial likelihood of misidentification” when the 

identification occurred several months after the crime). 
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that was not unnecessarily suggestive.  A.S.’s pretrial identification is therefore admissible at 

trial. 

 3. The procedure to obtain P.D.’s positive identification of Defendant Hughes was 

constitutional because the photo array contained photos of six men with similar physical 

attributes as selected by Detective Coulter, and was presented by Detective Schell in a manner 

that was not unnecessarily suggestive.  P.D.’s pretrial identification is therefore admissible at 

trial. 

IV. CONCLUSION 

For the foregoing reasons, Defendants’ Motions to Suppress will be denied.  An 

appropriate Order follows. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

____________________________________ 

UNITED STATES OF AMERICA  : 

      :  

 v.     : CRIMINAL ACTION NO. 17-606 

      : 

NASHADEEM HENDERSON and  : 

MICHAEL HUGHES   :   

      : 

 

ORDER 

AND NOW, this 25th day of October 2018, upon consideration of Defendant Michael 

Hughes and Nashadeem Henderson’s Motions to Dismiss Out-of-Court and In-Court 

Identifications of Witnesses [Docs. 52, 62], the Government’s Responses thereto [Docs. 56, 66], 

and after hearing thereon, it is hereby ORDERED that Defendants’ Motions are DENIED. 

IT IS SO ORDERED.  

BY THE COURT: 

/s/ Cynthia M. Rufe 

____________________ 

CYNTHIA M. RUFE, J. 

 


