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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

 

UNITED STATES OF AMERICA 

 

                  v. 

 

ANDREW BASSANER 

VICKI BUNCHUK 

CRIMINAL ACTION 

 

NO.  17-216-1, 2 

 

MEMORANDUM ORDER RE: DEFENDANTS’ OBJECTIONS  

TO LOSS DETERMINATION 

 

Baylson, J.         August 22, 2018 

 The Defendants in this case, Andrew Bassaner and Vicki Bunchuk, husband and wife, 

submitted sentencing memoranda objecting to the presentence investigation report’s 

recommended sixteen-level increase, which was based on a tax loss of between $100,000 and 

$250,000 (see U.S.S.G. § 2T1.6).  Having already stated its reasons on the record for rejecting 

Defendants’ objections, the Court issues this brief Memorandum to further address one argument 

made by both Defendants, namely that “informal distributions to shareholders . . . are entirely 

proper.”  (See ECF 237). 

 For their argument, Defendants rely on Boulware v. United States, 552 U.S. 421 (2008), a 

tax evasion case which did not involve a sentencing challenge.  Instead, Boulware took up the 

question of whether a criminal defendant may properly pursue a “return-of-capital theory” without 

a prior showing.  Specifically, the district court in Boulware, sitting in Hawaii, did not permit the 

defendant pursue a theory that the distributions he received from a corporation were not taxable 

because they were intended to return some portion of his original investment in the company (i.e., 

that the “distributions of property [] must have been returns of capital, up to his basis in his 
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stock.”).  Id. at 426.  The district court relied on a prior Ninth Circuit opinion which required 

defendants seeking to pursue this “return-of-capital” theory to “produc[e] evidence that either [the 

defendant] or the corporation intended a capital return when the distribution occurred.”  Id. at 

424.  The Supreme Court found that the Ninth Circuit’s opinion, and thus the Hawaii district 

court’s decision in Boulware, were improper and that no such showing is required.  Id. 

 Although Defendants did not raise or rely on Boulware at trial, Boulware is plainly 

irrelevant to the present case.  The Court permitted Defendants to make arguments at trial, 

without any prior showing, regarding the tax treatment and propriety of corporation distributions 

made to Defendants.  However, the jury made a unanimous determination that Mr. and Mrs. 

Bunchuk were guilty of all remaining counts in the indictment (the Court dismissed Count I for 

conspiracy), clearly rejecting this and their other defenses.  Had the Court failed to allow 

Defendants to pursue this or another theory, Boulware might have some relevance.  However, this 

is not the proposition for which Defendants cite Boulware, and the case has no relevance as to 

sentencing. 

For these reasons, Defendants’ objections based on Boulware are OVERRULED. 

 

 

       BY THE COURT: 

       /s/ Michael M. Baylson 

       _______________________________        

       MICHAEL M. BAYLSON, U.S.D.J.  
 
 

 

 
 

 

 
 


