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Plaintiffs’ Mtion for Partial Summary Judgnment and
Def endant’ s Cross-Mtion for Summary Judgnment in this breach- of -
contract action are before the Court. The principal issue here is

whet her a subsequent agreenent between a | andlord, tenant, and



subt enant excused the tenant’s restoration obligation under the
original | ease. For the reasons that follow, the Court will deny
Plaintiffs’ notion for partial summary judgnment and grant

Def endant’ s cross-notion for summary judgment.

BACKGROUND
This dispute arises out of three separate but rel ated
contracts. The facts are |argely undi sputed and sumrari zed as
foll ows.

A. Lease of the Prem ses

On April 20, 1988, Joseph Pacitti, as landlord, entered
into a |l ease with the Connecticut National Bank (“CNB"), as
tenant, for a portion of the Vernon Park Center |ocated at 129
Tal cottvill e Road, Vernon, Connecticut (the “Prem ses”). Conpl. 1
10, ECF No. 1; Lease for Vernon Park Center 1-2, Conpl. Ex. A
[ hereinafter “Lease”]. The base termof the Lease was for twenty
years to comence on Decenber 1, 1988. Lease 3. Plaintiffs
acquired M. Pacitti’s interest as |andlord, and Bank of Anerica,
N.A., is the successor in interest to CNB as tenant.! Conpl. 11
10- 15. For ease of reference, the Court will refer to M.

Pacitti, Parke Bank, and Vernon Park Plaza, L.L.C., as “Parke

! M. Pacitti assigned his interest to Plaintiff Vernon
Park Plaza, a limted liability conpany of which he is a nenber.
Compl . 91 3, 11. Vernon Park Plaza assigned its interest to Parke
Bank by virtue of an open-ended nortgage. Conpl. T 12.
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Bank” and to CNB, Fleet National Bank (CNB' s successor in

interest), and Bank of America, N A, as “Bank of Anerica.”

Before delivery to Bank of Anmerica, Parke Bank, at its

own expense, outfitted the Prem ses for use as a bank branch.

Compl . § 16; Lease 3-5; Pacitti Dep. 71:23-72:7, Apr. 20, 2011

Upon its expiration, the Lease required Bank of America to

surrender the Prenmi ses as a bank branch:

Upon any term nation or expiration of this Lease, [Bank
of Anerica] shall surrender the Premses in the sane
condition as existed at the Conmencenent Date, except
for normal wear and tear and damage caused by the
el ements, casualty, or any other cause for which [Bank

of Anerical] mght be Iliable, except that

[ Bank of

Anerica] shall have the right but not the obligation to
remove any and all inprovenents and alterations nmade to

the Premses by [Bank of Anerica] or at
Anerica’ s] expense.

[ Bank of

Lease 8§ 22(f). Wth regard to assignment or subletting, the Lease

provi des:

Not wi t hst andi ng anyt hi ng contai ned herein, it
and understood that [Bank of Anerica] shall

is agreed
have the

right to assign this Lease or to sublet the [Prem ses]
with the consent of [Parke Bank] which consent shall
not be wunreasonably w thheld. Any such assignnment or

subletting shall in no way relieve [Bank of

Aneri ca]

fromany of its obligations and responsibilities under

any of the terns and covenants of the Lease.
Id. 8 13. The |l ease expired on July 9, 2010. Conpl.

Party Compl. ¥ 9, ECF No. 8.
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B. Consent to Subl ease

In 1996, Bank of Anerica conducted negotiations with

Bl ockbuster Videos, Inc. (“Blockbuster”) regarding a possible
subl ease of the Prem ses. Def.’s Mem in Supp. of Resp. in Qop’'n
4, ECF No. 35. Bank of Anmerica sought Parke Bank’s consent to
subl ease. Letter from Benjam n Robi nson to Joseph Pacitti (Aug.
1996), Def.’s Mem in Supp. of Resp. in Copp’'n Ex. C. On June 24,
1997, after several exchanges between the parties,? Parke Bank,
Bank of Anerica, and Bl ockbuster executed a Consent to Subl ease
and Non-Di sturbance Agreenent (“Consent to Subl ease”). Consent to
Subl ease 1, Def.’s Mem in Supp. of Resp. in Oopp’'n Ex. E. As is
rel evant here, the Consent to Subl ease provides:

In the event of a termnation of the [the Lease] prior

to the termnation of the Subl ease, the Subl ease shal

continue in full force and effect as a direct |ease

bet ween [ Parke Bank], or the successor or assign of

[ Par ke Bank], and Tenant, upon, and subject to, all of

the ternms, covenants and conditions of the Subl ease for

the bal ance of the terns thereof remaining, including

any extensions therein provided.

Consent to Sublease | G

2 Parke Bank initially resisted Bank of America s efforts
to sublet the Prem ses because it wished to sell the property.
Pacitti Dep. 99:20-100:20. Parke Bank sought paynent of $800, 000,
plus a buyout of a $3.9 million nortgage obligation. |d. at

101: 5-8. Bank of Anerica advised Parke Bank that it believed

Par ke Bank was unreasonably w thholding its consent to sublet
under the Lease by using the Consent to Subl ease as | everage for
t he buyout proposal. Letter fromGil E. MCann, Esqg., to WIIliam
C. Longa, Esq. 1-2 (Qct. 29, 1996), Def.’s Mem in Supp. of Resp.
in Opp’'n Ex. D. Parke Bank | ater consented to the Bl ockbuster

Subl ease.



C. Bl ockbust er Subl ease

On the sane day the parties executed the Consent to
Subl ease, Bank of America, as sublessor, and Bl ockbuster, as
subl essee, executed a subl ease ("Bl ockbuster Subl ease”), a copy
of which was attached to the Consent to Subl ease, for a portion
of the Prenises.® Bl ockbuster Sublease 1-2, Def.’s Mem in Supp.
of Resp. in Cpp’'n Ex. F. The Bl ockbuster Subl ease comrenced on
“the date . . . upon which [the Prem ses] is delivered to
Bl ockbuster” and term nated “at m dnight on the | ast day of the
thirteenth . . . Lease Year” after the commencenent date.
Bl ockbust er Subl ease art. 1(A). As required by the Bl ockbuster
Subl ease, Bank of Anerica and Bl ockbuster agreed that the
Bl ockbust er Subl ease commenced on July 28, 1997, and that the
primary termwoul d expire on July 31, 2010. Agreenent 1, Def.’s
Mem in Supp. of Resp. in Qop’'n Ex. G
The Bl ockbuster Subl ease provided for a restoration
obligation different fromthat of the Lease:
Bl ockbuster shall, wupon the expiration of the Term
granted herein, or any earlier termnation of this

[ Subl ease] for any cause, surrender [the Prem ses] to
[ Bank of Anerica], including, without limtation, al

3 The evi dence of record indicates that the portion of
the Prem ses not | eased to Bl ockbuster, a drive-through teller

wi ndow, was never nodified. Although M. Pacitti testified that

t he wi ndow was “non-functional,” Pacitti Dep. 178:11, an agent of
Bank of America confirmed that the wi ndow was covered with a
nmetal | ouvered door in gray that matche[s] the rest of the
exterior of the building” and that the “w ndow is not bricked up
in any manner,” Pizzanello Aff. (Y 6-7.
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buil ding apparatus and equipnment then upon [the
Prem ses], and all alterations, inprovenents and other
additions which my be made or installed by either
party to, in, upon or about [the Prem ses], other than
[ Bl ockbuster’ s] Property (which shall remain the
property of [Blockbuster] as provided in Article 10
hereof, unless they remain on [the Prem ses] on the day
after the expiration or earlier termnation of this
[ Subl ease], in which <case they shall be deened
abandoned and may be renoved by [Bank of Anmerical),
broom cl ean, w thout any damage, injury or disturbance
thereto (reasonable wear and tear, Jloss due to
condemnmati on, and danage due to casualty excepted), or
paynment therefor.

Bl ockbuster Sublease art. 24. Finally, the parties agreed that
Bl ockbuster “shall and may peaceably and quietly have, hold and
enjoy [the Prem ses] and inprovenents thereon during the term of

[the Subl ease].” Bl ockbuster Subl ease art. 33(A).

D. Restorati on vligation and New Bl ockbuster Lease

Before the expiration of the Lease term Parke Bank
demanded that Bank of Anerica performits restoration obligation
under the Lease. Conpl. Y 22. Parke Bank estimates that the cost
of restoring the Prem ses for use as a bank branch will be
approximately $1.6 mllion. Conpl. f 23. An agent for Bank of
Anerica notified Parke Bank that Bank of Anerica “does not have a
| egal obligation to restore [the Prem ses] to its original
condition as a bank branch.” Letter fromJennifer N Pizzanello
to Joseph Pacitti (Jan. 28, 2010), Conpl. Ex. B

After this action comenced, Parke Bank, as |andl ord,

entered into a |l ease of the Prem ses with Bl ockbuster, as tenant.
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Agreenment 1, Def.’s Mem in Supp. of Resp. in Qop’'n Ex. J
[ hereinafter “New Bl ockbuster Lease”]. The New Bl ockbuster Lease
purports to be executed on July 9, 2010.%
In the New Bl ockbuster Lease, Parke Bank and
Bl ockbuster nmake the followi ng recitals:

WHEREAS, in June 1997, [Parke Bank] consented to a
“Sub- Lease” between [Bank of Anerica] and [ Bl ockbuster]
for [the Prem ses] for a period set to expire on July
9, 2010 . . .;

WHEREAS, |[Bl ockbuster’s] tenancy in the |eased
prem ses term nates sinultaneously with the term nation
of Bank of Anerica s tenancy therein; and

WHEREAS, [ Parke Bank] and [Bl ockbuster] now
mutually wish to conmence a new nonth-to-nonth tenancy
in [the Premses] following the term nation of Bank of
America s tenancy, subject to the terns and conditions
of this Agreenent; and

WHEREAS, Parke Bank and Bl ockbuster are entering
into this Agreenent for the purpose of enabling Parke
Bank to |lease out [the Premi ses] while [Parke Bank]
awai ts Bank of Anerica’ s performance of its obligations
under the Lease, including, but not limted to Bank of
Anerica’'s restoration of the |eased premses to the
condition they were in at the comrencenent of the Lease

4 Par ke Bank and Bank of Anerica dispute the date that

t he New Bl ockbuster Lease commenced. Parke Bank contends that the
New Bl ockbuster Lease was executed “as of” July 9, 2010, and
menorialized the parties’ prior oral agreenent. Pls.” Reply Mem
in Supp. of Mot. for Partial Summ J. 9. Bank of Anerica,

however, contends that the agreenent was “backdated” to July 9,
2010, because negoti ati ons between Parke Bank and Bl ockbust er
likely did not coomence until after July 9, 2010, and Bl ockbuster
di d not execute the New Bl ockbuster Lease until July 27, 2010.
Def.”s Mem in Supp. of Resp. in Opp' n 8.
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New Bl ockbuster Lease 1. The parties agreed that the Bl ockbuster
Subl ease woul d expire on July 9, 2010. 1d. ¥ 1. Furthernore, the
parti es agreed that Bl ockbuster would continue to use the
Prem ses fromJuly 10, 2010, “under the sane terns and conditions
as are set forth in the [Bl ockbuster Sublease]” with certain
“exceptions.” Id. Y 2. Anong those exceptions, “[n]othing
contained in [the New Bl ockbuster Lease] is intended to nor shal
be construed to rel ease or relieve Bank of Anerica from any of
its obligations under the Lease.” Id. § 2(D)

Bank of Anerica has not taken any neasures to restore
the Premses to its original condition for use as a bank branch.

Pi zzanel |l o Dep. 70:3-72:7.

1. PROCEDURAL HI STORY

On May 19, 2010, Parke Bank filed a conpl ai nt agai nst
Bank of Anerica that asserts one count for breach of contract by
anticipatory repudi ati on and one count for a declaratory judgnment
that Bank of America is required to restore the Prem ses for use
as a bank branch. Conpl. 5-7.

On June 16, 2010, Bank of Anerica answered, Def.’s
Answer, ECF No. 5, and filed a third-party conpl ai nt agai nst
Bl ockbuster that asserts one count of indemification and one
count for a declaratory judgnent, Third Party Conpl. 4-6, ECF No.

8. However, the Court stayed Bank of Anmerica s third-party clains



agai nst Bl ockbuster after Bl ockbuster filed a notice of
bankruptcy proceedings.® See 11 U.S.C. § 362(a) (2006 & Supp. |V
2011); Notice of Bankruptcy 1, Sept. 27, 2010, ECF No. 16; Order,
Cct. 6, 2010, ECF No. 19.

Following an initial pretrial conference, the Court
bi furcated the issues of liability and damages and directed the
parties, at that point, to conduct discovery only relating to the
issue of liability. Scheduling Oder 2 n.3, ECF No. 24.

On May 10, 2011, Parke Bank noved for partial summary
judgnent on the issue of liability. Pls.” Mt. for Partial Summ
J., ECF No. 31. Bank of America responded and filed a cross-
nmotion for summary judgnment. Def.’s Resp. in Qop’'n and Cross-Mit.
for Summ J., ECF No. 34. Parke Bank and Bank of America each
replied. Pls.” Reply Mem in Supp. of Mot. for Partial Summ J.,
ECF No. 36; Def.’s Reply Mem in Supp. of Mot. for Sunm J., ECF
No. 37. The Court has considered the notions and supportive

filings, and the matter is now ripe for disposition.

> As a result of the stay, the rights and obligations of
Bl ockbuster vis-a-vis Bank of Anerica and Parke Bank are not the
subj ect of this proceeding.



I'11. STANDARD OF REVI EW

Summary judgnent is appropriate if there are no genui ne
i ssues of material fact and the noving party is entitled to
judgnment as a matter of law. Fed. R Cv. P. 56(a). “A notion for
sumary judgnent will not be defeated by ‘the mere existence’ of
sone disputed facts, but will be denied when there is a genuine

i ssue of material fact.” Am Eagle Qutfitters v. Lyle & Scott

Ltd., 584 F.3d 575, 581 (3d Gr. 2009) (quoting Anderson V.

Li berty Lobby, Inc., 477 U S. 242, 247-48 (1986)). A fact is

“material” if proof of its existence or nonexistence m ght affect
the outcone of the litigation, and a dispute is “genuine” if “the
evidence is such that a reasonable jury could return a verdict
for the nonnoving party.” Anderson, 477 U. S. at 248.

The Court will view the facts in the |ight nost
favorabl e to the nonnoving party. “After nmaking all reasonable
i nferences in the nonnoving party’'s favor, there is a genuine

issue of material fact if a reasonable jury could find for the

nonnovi ng party.” Pignataro v. Port Auth. of N.Y. & N.J., 593

F.3d 265, 268 (3d Gr. 2010). Wi le the noving party bears the
initial burden of show ng the absence of a genuine issue of

mat erial fact, meeting this obligation shifts the burden to the
nonnmovi ng party who nust “set forth specific facts show ng that

there is a genuine issue for trial.” Anderson, 477 U S. at 250.
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“Sunmary judgnment may be granted based on the
interpretation of a contract only if the contract is so clear

that it can be read only one way.” Battaglia v. MKendry, 233

F.3d 720, 722 (3d G r. 2000) (internal quotation marks renoved).
Where the meaning of the terns of a contract “is unanbi guous and
can be interpreted only one way, the court interprets that

contract as a matter of law” Allied Erecting & D smantling, Co.

v. USX Corp., 249 F.3d 191, 201 (3d Cr. 2001) (internal
guot ati on marks renoved). But where “the contract as a whole is
susceptible to nore than one reading,” the fact-finder nust

resolve the matter. l1d. at 201; see also LMK Enters., Inc. v. Sun

Ol Co., 860 A 2d 1229, 1232 (Conn. App. Ct. 2004) (“Were
contract |anguage is clear and unanbi guous, the question of
contractual intent presents a question of law for the court;

ot herwi se, the question of contractual intent is one of fact for

the ultimate fact finder.”).®

6 The Bl ockbust er Subl ease provides that the “laws of the
state in which [the Prem ses are] |ocated” rules, which, in this
case, is Connecticut. Blockbuster Sublease art. 45. Both parties
relied on Connecticut lawin their briefing, and the Court, too,
wi |l apply Connecticut substantive |law. See Amica Mit. Ins. Co.
v. Fogel, 656 F.3d 167, 170 (3d Cr. 2011) (“In an action based
on diversity of citizenship, a federal court generally applies
the choice-of-law rules of the jurisdiction in which it sits.”);
Nationwide Mut. Ins. Co. v. West, 807 A 2d 916, 920 (Pa. Super.
Ct. 2002) (“In contract disputes, Pennsylvania courts generally
honor the parties’ choice of |aw provisions.”).
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V. Dl SCUSSI ON

Par ke Bank argues that Bank of America breached the
terns of the Lease because Bank of Anerica failed to restore the
Prem ses for use as a bank branch. Bank of Anmerica does not
di spute that the Lease inposed a restoration obligation or that
Bank of Anerica did not restore the Prem ses. Bank of Anerica
argues, however, that it is not in breach of the Lease because
t he subsequent Consent to Subl ease excused the restoration
obligation on the condition that the Bl ockbuster Subl ease
termnated after the Lease. Therefore, the Court nust determ ne
(1) whether the Consent to Subl ease conditionally excused Bank of
Anerica’ s restoration obligation and, if so, (2) whether that

conditi on was net.

12



A Interpretation of the Lease and Consent to Subl ease

A party asserting breach of contract under Connecti cut
| aw must show (1) the formation of an agreenent; (2) performance
by one party; (3) breach of the agreenent by the other party; and

(4) damages. E.g., Chiulli v. Zola, 905 A 2d 1236, 1243 (Conn.

App. C. 2006). Parties to a contract may alter the ternms of that

contract by entering into a subsequent contract. Manzin v. United

Bank & Trust Co., 506 A 2d 169, 171 (Conn. App. C. 1986). And

the terns of a | ease are interpreted according to the | aw of

contract. See, e.q., In re Edgewood Park Junior College, Inc.,

192 A 561, 562-63 (Conn. 1937).
When construing the terns of a | ease, Connecti cut
courts adhere to three fundanental principles:

(1) The intention of the parties is controlling and
must be gathered from the | anguage of the lease in the
light of the circunstances surrounding the parties at
the execution of the instrunent; (2) the |anguage mnust
be given its ordinary neaning unless a technical or
special neaning is clearly intended; [and] (3) the
| ease nmust be construed as a whole and in such a manner
as to give effect to every provision, if reasonably
possi bl e.

LMK Enters., 860 A 2d at 1232. Additionally, the ternms of the

parties’ agreenents are given a reasonable construction to avoid

i nconsi stences anong them See Regency Sav. Bank v. Westnmark

Partners, 756 A 2d 299, 302-03 (Conn. App. C. 2000). Here, the

pl ai n and unanbi guous terns of the contracts at issue indicate

13



that the Consent to Subl ease is a conditional novation of the
Lease.

Under Connecticut law, a novation is the substitution
of a new obligation for an old one, which is thereby

extingui shed.” See Bushnell Plaza Dev. Corp. v. Fazzano, 460 A 2d

1311, 1314 (Conn. Super. Ct. 1983). “[A] novation of a |ease
occurs when a new party is substituted as the tenant under the

| ease wth the express agreenent of the |landlord; the effect of a
novation is to release the initial tenant fromliability under

the lease.” Riverdale Assocs., L.L.C. v. Tenny, No. 030193985S,

2003 W 21958477, at *1 (Conn. Super. C. July 28, 2003) (citing

Rest at enent (Second) of Contracts 88 279, 280 (1981)).

If the terns of a second contract are i nconsi st ent

with the forner contract, so that the two cannot stand

together,”” there is a novation and the original, and now

i nconsi stent, obligation is extinguished. See Bushnell Plaza Dev.

Corp., 460 A 2d at 1314 (quoting Riverside Coal Co., 139 A at

278 (holding that new contract altering price of goods and

changi ng delivery destination constituted substitute contract

! Connecticut courts refer to an agreenent in which a new
party is introduced by a new contract as a “novation” and to an
agreenent between the sane parties that supersedes a prior
contract obligation as a “substitute contract.” See Riverside

Coal Co. v. Am Coal Co., 139 A 276, 277 (Conn. 1927). But the
distinction is without |legal effect. Id.
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t hat di scharged obligations under original contract)).® “Separate
deal i ngs anong the parties cannot affect another transaction so
as to constitute a substituted contract between themunless it
was their intention that such an agreenent be consummated.” Hess

v. Dunpuchel Paper Co., 225 A 2d 797, 800 (Conn. 1966). In

determining the intent of the parties, the Court nust consider
“the | anguage used and the circunstances known to both parties
under which the negotiations were had,” and “[t] he contract nust
be read in the light of the whole rel ationship between the
parties.” Id. Therefore, as a threshold natter, the Court nust
determ ne whether the Consent to Sublease is a novation of the
Lease.
Here, the Consent to Subl ease provides,
In the event of a termnation of the Master Lease prior
to the termnation of the Subl ease, the Subl ease shal
continue in full force and effect as a direct |ease
bet ween Master Landlord . . . and Tenant, upon, and
subject to, all of the terns, covenants and conditions
of the Sublease for the balance of the term thereof
remai ni ng, including any extensions therein provided.

Consent to Sublease T G Parke Bank consented to the terns of the

Bl ockbust er Subl ease, a copy of which was attached to the Consent

8 In Bushnell Plaza, a landlord sued a tenant for back
rent and attorney’s fees that were recoverable under a witten

| ease between the parties. The witten | ease charged rent at $540
per nmonth. But, upon the |lease’ s expiration, the parties orally
agreed to a nonthly rent of $570 and a nmonth-to-nonth term
Because of the inconsistency in the rent, the tenant’s obligation
under the witten |ease to pay attorney’s fees was extingui shed.
Bushnel |l Plaza, 460 A 2d at 1314-15.
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to Subl ease as an exhibit. 1d. 1 D. Under the plain and
unanbi guous neani ng of the Consent to Subl ease, therefore, the
Bl ockbust er Subl ease woul d becone a direct |ease between Parke
Bank, as l|andlord, and Bl ockbuster, as tenant, on the condition
t hat the Bl ockbuster Sublease termnated after the Lease.

And the only reasonable interpretation of the Consent
to Sublease is that the parties created a conditional novation.

See 30 Richard A Lord, WIlliston on Contracts 8§ 76:38 (4th ed.

1990) (“Where the new agreenent is conditional, it is possible
that the parties agreed that on the happening of a condition

t here should be a novation, and that until and unless the
condi ti on happened, the original obligation should remain in
force.”).® Here, Parke Bank stipulated to allow Bl ockbuster to
continue using the Prem ses on the condition that the Bl ockbuster
Subl ease term nated after the Lease.!® Parke Bank's asserted
interpretation that Bank of Anerica’ s restoration obligations

remai n despite the Bl ockbuster Sublease transformng into a

9 I n other words, once the condition was satisfied—that
is, the Lease termnated prior to the termnation of the

Bl ockbust er Subl ease—the Bl ockbust er Subl ease becane a novation
of the Lease.

10 | ndeed, Parke Bank could have contracted that the

Bl ockbust er Subl ease woul d expire sinultaneously with the Lease,
which it attenpted to do in an agreenent to which Bank of Anerica
was not a party. See New Bl ockbuster Lease 1 (“[Parke Bank] and

[ Bl ockbuster] hereby agree that the [Bl ockbuster Subl ease]
expires as of the noment Bank of Anerica's tenancy under the
Lease expires . . . .").

16



direct | ease is unreasonable and would create dramatic
i nconsi stencies in the parties’ agreenents.

First, such an interpretation is unreasonabl e because
requiring Bank of Anmerica to restore the Prem ses to a bank
branch during Bl ockbuster’s tenancy woul d viol ate Bl ockbuster’s
right to quiet enjoynent under the Bl ockbuster Sublease. In
determining the intent of the parties to the Consent to Subl ease,
t he Court considers the Bl ockbuster Subl ease, which was attached

to the Consent to Subl ease. See Batter Bldg. Materials Co. V.

Kirschner, 110 A 2d 464, 468 (Conn. 1954) (“Were . . . the
signatories execute a contract which refers to another instrunent
in such a manner as to establish that they intended to nake the
terms and conditions of that other instrunent a part of their
understanding, the two may be interpreted together as the
agreenent of the parties.”). The Bl ockbuster Subl ease provides

t hat Bl ockbuster “shall and may peaceably and quietly have, hold
and enjoy the [Prem ses] and inprovenents thereon during the Term
of [the Bl ockbuster Subl ease.]” Bl ockbuster Sublease art. 33(A).
Bank of America could not have restored the Prem ses to a bank
branch without directly violating Bl ockbuster’s right to quiet

enjoynent . Thus, the Court must interpret the Consent to

1 Par ke Bank indirectly recogni zed this during M.
Pacitti’s deposition. See Pacitti Dep. 188:14-19 (“But | did
expect that Bank of Anerica would have notified Bl ockbuster six
months prior to get out so they could get in there and give them
three nonths to find another | ocation and three nonths to
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Subl ease to avoid this contradiction.!® See Regency Sav. Bank,

756 A.2d at 302-03.

Furthernore, the Consent to Subl ease cannot be read to
save Bank of Anerica s restoration obligation if the Bl ockbuster
Subl ease term nated after the Lease because the terns of the
Consent to Subl ease indicate that the parties intended for
Bl ockbuster to remain in the Prem ses after the Lease expired.
| ndeed, if the Bl ockbuster Sublease term nated after the Lease,
the parties agreed that the Bl ockbuster Subl ease woul d becone a
direct | ease between Parke Bank and Bl ockbuster. And the
Bl ockbust er Subl ease i nposed separate and di stinct restoration
obligations on Bl ockbuster. See Bl ockbuster Sublease art. 24
(requiring that Bl ockbuster surrender Prem ses “broom cl ean,

w t hout any damage”). Requiring Bank of America to restore the
Prem ses to a bank branch despite Bl ockbuster’s right to use the

Prem ses for its video rental business after expiration of the

conplete the building and return it inits original condition to
me. That’s what | expected.”). Parke Bank’s expectation, however,
is not in accord with its intent as expressed in the witten
agreenents at issue in this case.

12 For the sane reason, Parke Bank’s reliance on Bank of
Anerica’ s promse “to fully performall obligations under the
terms of [the Lease]” is unavailing. Bl ockbuster Subl ease art.
5(D). Indeed, adopting Parke Bank’s interpretation would indicate
t hat Bl ockbuster entered into a sublease to engage in a retai

vi deo rental business only to all ow Bank of America, before
expiration of the sublease, to restore the Prem ses to a bank
branch and necessarily forecl ose Bl ockbuster’s business. The
Court must interpret these terns to avoid such an absurd result.
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Lease woul d create a dramatic inconsistency in the terns of the
parties’ agreenents.

Finally, Parke Bank’s reliance on the Lease provision
that “assignnment or subletting shall in no way relieve [Bank of
Anmerica] fromany of its obligations and responsibilities under
any of the terns and covenants of the Lease” is unavailing. Lease
art. 13. Wiile Parke Bank is correct that Bank of Anerica’s
restoration obligation would survive despite Parke Bank’s consent
to a subtenancy, Parke Bank went far beyond nerely providing its
consent. In fact, Parke Bank freely agreed that the Bl ockbuster
Subl ease woul d transforminto a direct |ease upon expiration of
the Lease. Therefore, the clear and unanbi guous terns of the
rel evant agreenents indicate that the parties agreed that if the
Lease term nated prior to the Bl ockbuster Subl ease, there would
be a novation of the Lease, which would thereby rel ease Bank of

Arerica fromits restoration obligation. See Bushnell Plaza Dev.

Corp., 460 A 2d at 1314. The Court now consi ders whet her that

condition was satisfied.?®®

13 Wthout directly claimng duress, Parke Bank asserts
that it executed the Consent to Subl ease under “threat” of a

| awsuit from Bank of Anmerica for withholding its consent to
sublet. E.g., Pls.” Reply Mem in Supp. of Mot. for Partial Summ
J. 8. Parke Bank al so argues that Bank of Anmerica is “equitably
estopped” from arguing that the Consent to Subl ease transforned
t he Bl ockbuster Sublease into a direct |ease because M. Pacitti
relied on Bank of Anmerica’s assertion that it would have been
“unr easonabl e” for Parke Bank to withhold its consent to the

Bl ockbust er Subl ease. See supra note 2.
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B. Bank of Anerica’'s Restoration Obligation

Fi nding that the Consent to Sublease is a conditional
novati on of the Lease, the Court mnust now determ ne whether the
condition was nmet to excuse Bank of America’ s restoration
obl i gation. The Bl ockbuster Subl ease becones a direct | ease
bet ween Par ke Bank and Bl ockbuster “[i]n the event of a

term nation of the [the Lease] prior to the term nation of the

Par ke Bank’s | ast-m nute assertion of these clains is
unavailing. M. Pacitti was represented by counsel throughout his
real estate transactions. Pacitti Dep. 97:8-16. And Par ke Bank
has not shown how Bank of Anerica's assertion that w thhol ding
consent woul d be “unreasonabl e’ was fal se, m sleading, or
intended to induce action. See Celentano v. QOaks Condo. Ass’n,
830 A 2d 164, 186 (Conn. 2003) (“In Connecticut, the doctrine of
equi t abl e estoppel requires proof of two essential elenents:
First the party agai nst whom estoppel is claimed nust do or say
sonmet hing cal cul ated or intended to induce another party to
believe that certain facts exist and to act on that belief; and
second the other party nust change its position in reliance on
those facts, thereby incurring sonme injury.” (internal quotation
and editorial marks renoved)). Therefore, Parke Bank falls far
short of carrying its burden on a claimof equitable estoppel.

Furt hernore, Parke Bank now asserts that the Consent to
Subl ease vi ol ates an agreenent between Parke Bank, Bank of
America, and Meridi an Bank (Parke Bank’s nortgagor), which
requi red that no provision of the Lease would be nodified w thout
the prior witten consent of Meridian Bank. Assignnent &
Subordi nation Agreenment 8 4, Def.’s Mem in Supp. of Resp. in
Qpp’ n Ex. A. But Parke Bank’s argunent is msplaced. First, there
is no evidence of record that Meridian Bank consented to two
ot her anendnents to the Lease. See Lease Anendnent Nos. 1 & 2.
And, for that matter, there is no evidence of record that
Meri di an Bank consented, as required, to the Consent to Subl ease.
See Assignment & Subordination Agreenent 8 5 (requiring consent
of Meridian Bank wherever Parke Bank’s consent is required in
Lease). Thus, it woul d appear that the Assignnent and
Subordi nati on was not followed by any of the parties, and, nore
inmportantly, does not reflect the parties’ intent under the
Consent to Subl ease.
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Subl ease.” Consent to Sublease I G Because Bank of Anerica’s
restoration obligation is dependent on whether the Bl ockbuster
Subl ease transformed into a direct |ease, the Court nust
determ ne whether the Lease termnated prior to the Bl ockbuster
Subl ease.

The parties agree that the Lease termnated on July 9,
2010. And the Bl ockbuster Subl ease was set to expire on July 31,
2010. ** Therefore, the Lease was set to termnate prior to the

Bl ockbust er Subl ease.

14 The term of the Bl ockbuster Subl ease commenced when the
Prem ses were “delivered to [Bl ockbuster], free of all tenancies,
in the condition set forth in Article 6” and term nated at

m dni ght on the last day of the thirteenth | ease year of the
first full calendar nonth. Bl ockbuster Subl ease art 1(A).

Bl ockbust er accepted the prem ses, consistent with Article 6 of

t he Bl ockbuster Subl ease, on July 28, 1997. See Letter from

Bl ockbust er Project Manager Thomas Maroney to Fleet National Bank
1 (July 31, 1997), Def.’s Reply Mem in Supp. of Mt. for Summ
J. Ex. A Bank of Anerica and Bl ockbuster nenorialized these
dates. See Agreenent 1 (“Primary Term of the [ Bl ockbuster

Subl ease] shall expire on July 31, 2010.”7). And Parke Bank
confirmed the party’ s understanding. See Pacitti Dep. 147:7-12
(“Q Is it your understandi ng now that the [Bl ockbuster Subl ease]
was set to expire on July 31, 2010? . . . A That’s what they
agreed to, yes.”). The Bl ockbuster Subl ease expired, therefore,
on July 31, 2010.

Par ke Bank now cl ai ns that Bank of Anerica and
Bl ockbust er executed an ultra vires agreenent to extend the term
of the Bl ockbuster Subl ease. Neverthel ess, the nmenorialization of
the termwas required by the Bl ockbuster Subl ease, to which Parke
Bank consented. See Bl ockbuster Sublease art. 1(A) (“[Bank of
America] and [ Bl ockbuster] shall enter into a suppl enmental
agreenent specifying the actual date for the expiration of the
Primary Termin accordance with the formattached hereto as
Exhibit ‘G’").
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Par ke Bank, however, argues that the Bl ockbuster
Subl ease expired on July 9, 2010, as agreed to by Parke Bank and
Bl ockbuster in the New Bl ockbuster Lease.' Neverthel ess, for
pur poses of determ ning whether the Lease term nated before the
Bl ockbust er Subl ease, the agreenent between Parke Bank and
Bl ockbuster is ineffective.

Par ke Bank and Bl ockbuster could not anend the
Bl ockbust er Subl ease before it becane a direct |ease. The
Bl ockbust er Subl ease expressly provides that it “may be anended
or added to only by an agreenent in witing signed by the parties

hereto or their respective successors in interest.” Bl ockbuster
Subl ease art. 54. Bank of Anmerica was not a signatory to the New
Bl ockbust er Lease, which purportedly anends the term of the

Bl ockbust er Subl ease. Wt hout Bank of America’s consent, the

Bl ockbust er Subl ease coul d not be anended. Therefore, the New

Bl ockbuster Lease did not anend the term nation date and the

Consent to Subl ease is a novation of the Lease.?®

15 “I Bl ockbuster] and [Parke Bank] hereby agree that the

[ Bl ockbust er Subl ease] expires as of the noment Bank of Anerica’s
tenancy under the Lease expires and/or termnates on July 9,

2010. New Bl ockbuster Lease 8 1. Bl ockbuster and Parke Bank
agreed to a continued | ease of the Prem ses “under the sane terns
and conditions” as the Bl ockbuster Sublease, with certain
exceptions. 1d. § 2.

16 O course, at the nonent the Lease expired, the

Bl ockbust er Subl ease becane a direct | ease between Parke Bank and
Bl ockbuster. At that point, Parke Bank and Bl ockbuster could

nodi fy the terns of the sublease consistent with article fifty-
four of the Bl ockbuster Sublease. But by then, Bank of Anerica’s

22



V. CONCLUSI ON

For the reasons set forth above, the Court wll deny
Plaintiffs’ notion for partial summary judgnment and grant
Def endant’ s cross-notion for summary judgnent. An appropriate

order will follow

restoration obligation was excused, which nmakes any nodification
bet ween Par ke Bank and Bl ockbuster irrelevant.

Furthernore, and for the sake of conpl eteness, the
Court notes that Parke Bank and Bl ockbuster’s attenpt to backdate
t he execution date of the New Bl ockbuster Lease, see supra note
4, cannot operate to adversely affect the rights of Bank of
Anerica. See 2 Richard A. Lord, WIliston on Contracts § 6:61
(4th ed. 1990) (“Certainly, when the interests of third persons
are involved, it is well settled that the fiction of relation
back will not be adopted.”).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PARKE BANK, et al ., : ClVIL ACTI ON
: NO. 10-2368
Pl ai ntiffs,
V.

BANK OF AMVERI CA, N A,

Def endant .

ORDER
AND NOW this 19th day of January, 2012, it is hereby
ORDERED that Plaintiffs’ Mtion for Partial Sunmary Judgnment (ECF
No. 31) is DENI ED and Defendant’s Cross-Mtion for Summary
Judgnment (ECF No. 34) is GRANTED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



