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This lawsuit arises fromthe plaintiff, James T.
Moore’ s enploynment with the Departnent of Veterans Affairs
Medi cal Center (“VAMC'). In Novenber 2007, Mdore’ s coworker,
Holly Leahy, filed a sexual harassnment conplaint agai nst him
After an adm ni strative board investigation, More was issued a
notice of proposed renoval, which was | ater reduced to a 14-day
suspension fromhis job. More, an African-Anerican nal e,
al l eges that the defendant’ s adverse enpl oynent actions agai nst
himwere notivated by race or gender, and that the defendant
retaliated against himfor filing a conplaint with the Equal
Enpl oynment Cpportunity Comm ssion (“EEOCC’) in violation of Title
VIl of the Gvil Rights Act of 1964 (“Title VII").
The def endant noves for sumrary judgnent under Rule 56
of the Federal Rules of Cvil Procedure. The Court will grant

t he defendant’s noti on.



Fact ual Backgr ound

The facts presented here are undi sputed unl ess
otherwi se noted. D sputed facts are read in the |ight nost

favorable to the plaintiff, the nonnoving party. See Sheridan v.

NGK Metals Corp., 609 F.3d 239, 251 n.12 (3d Cir. 2010).

A. Moore’s Enpl oynent at the VA

James T. Moore is an African-Anerican mal e who has been
enpl oyed by the VAMC since Septenber 1990. He started as a nmail
clerk and rose through the ranks to becone lead mail clerk, and
then supervisory nmail clerk. More assuned his current position
as a program support assistant in 2002, follow ng an overal
managenent reorgani zation. His responsibilities include
coordinating the daily operations in the mail room ordering
supplies, giving advice and instruction, and identifying
devel opnent and training needs of nmail room enployees. See Pl.’s
Qop. to Mem in Supp. of Summ J. (“Opp.”), Decl. of Janes T.
Moore § 1, Ex. A (“More Decl.”); Mem in Supp. of Summ J.
(“M3J”), Moore Dep. 21, 24, 32, Ex. A (“Mwore Dep.”); id., Hatsis
Dep. 6-7, Ex. C (“Hatsis Dep.”); Conpl. { 8.

Moore is the nost senior enployee in the mail room He
reports to Earl Dozier, an African-Anerican mal e who supervises

the mail room and the warehouse. Earl Dozier, in turn, reports



to Phillip Hatsis, the Vice President of Facilities Managenent.

Moore Dep. 32; Hatsis Dep. 9.

B. Holly Leahy’'s Sexual Harassnent Conpl ai nt Agai nst Mbore

On Cctober 21, 2006, Holly Leahy, a Caucasian fenal e,
transferred into the mail room ©More Decl. T 4; MSJ, Leahy Dep.
13-14, Ex. F (“Leahy Dep.”). During the next year, Leahy nade
numer ous raci al and sexual remarks, including describing an
African- Aneri can coworker’s hair as “Buckwheat,” descri bing young
mnority girls in the hallway as “acting like sluts,” talking
about |ap dances for her boyfriend s birthday party, saying that
“Barack” neans “terrorist,” and referring to More as “Janesie
Poo.” See Opp., Admn. Bd. of Investig. Rept. 4, Ex. 25 (“Adm n.
Bd. Rept.”); i1d., Stm. of Cifford Pearsall, Ex. 27; id., Stnt.
of Harry L. Maxwell, Ex. 28; ©More Decl. {Y 5-6.

On Novenber 19, 2007, Leahy conplained to her direct
supervi sor, Earl Dozier, that difford Pearsall, another African-
American male enployee in the mail room had created a hostile
wor k environnment for her. MSJ, Dep’t of VA Rept. of Contact at
VA00138, Ex. B

The foll owi ng day, Leahy approached Earl Dozi er again,
this time to conpl ai n about Mbore. According to Dozier, Leahy
was “hysterical” as she described the incidents with More. MJ,

Dozier Dep. 10-13, Ex. G (“Dozier Dep.”). Leahy gave Dozier a



witten statenent claimng that Moore called her “ny little white
girl,” inplied that he was going to hit her, squeezed the back of
her neck, put her in a headl ock, and told her he wanted to “bend
[her] over and ramit in.”t 1d., Ltr. fromHolly Leahy to Ear
Dozi er at VA000139, Ex. B

Dozi er brought Leahy to the Departnent of Veterans
Affairs (“VA") police. After Leahy repeated her allegations
about Moore to the police, she was tenporarily renoved fromthe
mai | room and reassigned to the warehouse. The VA police
conducted followup interviews with various mail room enpl oyees,
then referred the case to the Adm nistrative Board of
| nvestigation (the “Board”) for further review. The VA police
report also recommended that all mail room enpl oyees, including
Leahy, be given sensitivity training. See Opp., Uniform O fense
Rept. 7, Ex. 1

Leahy’ s conpl ai nts agai nst Pearsall and Mbore pronpted
Richard Ctron, Director of the Philadel phia VAMC, to order the
Board to investigate. Reply Mem in Supp. of MJ (“Reply”),

Ctron Aff. M1 2, 5, Ex. 7 (“Citron Aff.”).

11t is undisputed that Leahy nade these allegations, but
the truth of the allegations thenselves is disputed. Mchelle
Dade, a mail room enpl oyee, testified that she heard More refer
to Leahy as his little white friend. MSJ, Dade Dep. 11-12, Ex.
F. Moore denied all of Leahy' s allegations. More Dep. 84;
Moore Decl. 91 7-8



C. The Board’s Feb. 8, 2008 Findings, Conclusions, and
Recommendations

From Novenber 2007 to February 2008, the Board
interviewed 14 witnesses and reviewed docunments. In his
testi nony before the Board on Decenber 18, 2007 and January 18,
2008, Moore denied all of Leahy’'s allegations against him See
Adm n Bd. Rept., Exhibit Listings; see id. at 3. Leahy admtted
to the Board investigators that she participated in di scussions
of a racial or sexual nature. |In particular, she admtted to
di scussing |l ap dancing, calling More “Janesi e Poo,” and maki ng
t he “Buckwheat” comment. 1d. at 4.

On February 8, 2008, the Board issued a report
cont ai ni ng findings, conclusions, and recommendati ons regarding
Leahy’s allegations. As to the allegations that difford
Pearsall created a hostile work environnent, the Board found that
Leahy’ s al |l egati ons were unsubstanti at ed.

As to Leahy’s allegations of sexual harassnent and
hostil e work environnent agai nst Moore, however, the Board found
the follow ng: (1) More s testinony was di shonest; (2) Leahy was
a credi ble witness, who openly admtted her own participation in
di scussions of a sexual and racial nature; (3) More nmade
degradi ng conmments to Leahy by calling her “my little white girl”

and “Elly May O anpett”? (4) More nmade unwant ed sexual advances

2 Ely May O anpett is a tonboy character fromthe TV show
“Beverly Hllbillies.”



toward Leahy by telling her that he wanted to bend her over and
“ramit in”; and (5) More told Leahy he would punish her and
told others to | eave the roomso he could take his belt off. The
Board coul d not substantiate Leahy' s all egations that More nade
physi cal contact with Leahy, but it stated that “this behavior
was consistent with other behaviors that were substantiated.”

Adm n. Bd. Rept. 1-4.

Based on these findings, the Board concluded that there
was sufficient evidence that More’ s conduct was inappropriate,
viol ated the VA sexual harassnent policy, and created a hostile
wor k environnment for Leahy, who perceived himas the “lead” or
supervisor in the mail room Further, the Board found that Moore
had made “intentional m sstatenents in sworn testinony to an
i nvestigative body.”® 1d. at 8-09.

The Board referred its report to the VA Human Resources
departnent (“HR’) for appropriate adm nistrative action agai nst
Moore. In addition, the Board reconmmended training for all mai
room enpl oyees regardi ng hostile work environnents, workpl ace
vi ol ence, sexual harassnment, and cultural sensitivity. 1d. at 9-

10. Holly Leahy was not disciplined.

3 The Board also found that Earl Dozier had failed to
adequately supervise the mail roomand referred the natter to
Human Resources for appropriate adm nistrative action. Adm n Bd.
Rept. 5-6.



D. Actions of VA Managenent Follow ng the February 2, 2008
Repor t

On February 19, 2008, Richard GCtron, Director of the
Phi | adel phia VAMC, sent a nenp to the director of HR outlining
the Board s recommendati ons and requesting that HR prepare an
action plan and tinme line within 30 days. Simlarly, on February
26, 2008, Ahned Hassan, who supervises Earl Dozier, contacted the
HR departnent and requested a recomendati on on corrective action
agai nst Janes Mdore and Earl Dozier. Opp., Meno from Ri chard
Citron to Director of Human Resources, Ex. 46; MSJ, Meno from
Ahmed Hassan at VA00162, Ex. B

In addition, pursuant to the Board’ s reconmendati ons,
Hassan set up a training for everyone in the mail roomand the
war ehouse. Moore refused to attend the training. Thus, on Apri
1, 2008, Hassan enmiled More individually, directing himto

attend the training. MSJ, Hassan Dep. 8, Ex. D; Qpp., Ex. 3.

E. Moore’'s EEO Activity

Moor e becanme upset when Hassan instructed himto attend
t he sexual harassnent training. Thus, on April 9, 2008, Mbore
contacted an EEO counselor. Moore clainmed that he was
di scri m nated agai nst when he was infornmed he needed to attend
the training. See More Decl. 1Y 18-19; Opp., Exs. 7, 8, 9, 30.
On April 22, 2008, More signed an expression of

interest in alternative dispute resolution regarding his EEO

7



cl ai nrs against the VAMC. One week later, on April 29, 2008,
Director Citron signed an agreenent to nediate. Opp., Exs. 4, 5;
Citron Dep. 34-35.

According to Moore, during the informal nediation
process, Citron requested that Moore withdraw his EEO action in
exchange for the VA not issuing further discipline.* More
refused GCitron’s proposed resolution of his conplaint and
i nsisted on proceeding with his EEO conplaint. On May 8, 2008,

t he EEO counsel or gave Moore notice of the end of EEO counseling
and of his right to file a formal EEO conplaint. See More Decl.
f 20; Opp., Ex. 6.

On May 21, 2008, Moore filed a formal EEO conpl ai nt
after receiving a notice of right to file fromthe EEO counsel or.
Qop., Exs. 6, 31, 32. On June 23, 2008, the defendant di sm ssed

Moore’ s EEO conplaint. Opp., Ex. 8.

41t is disputed whether Citron participated in the infornal
medi ati on sessions wth More. The docunents show that G tron
signed an agreenent to nediate. However, Citron testified that
he did not participate in attenpts to nedi ate because “that would
have been inappropriate.” Citron Dep. 32. Citron attests that
he is generally informed about EEO conplaints as part of his role
as Director, but that he was not specifically aware of Moore’s
EEO history at the tine he considered the mtigating evidence.
Citron Aff. 9 19. The Court takes as true Moore's recitation of
the facts, as set forth in his declaration.

8



F. VA Adninistrative Action Agai nst More

On June 24, 2008, one day after the VA dism ssed
Moore’ s EEO conpl ai nt, Moore received a notice of proposed
removal fromPhillip Hatsis, the Vice President of Facilities
Managenent.®> The notice inforned Mbore that the VA proposed to
renmove him based on inappropriate comments of a sexual nature,
i nappropriate comments regardi ng Leahy’ s appearance,
i nappropriate physical contact, and | ack of candor to the Board.
The notice also inforned Moore that he could present mtigating
evidence to Director Ctron, the final decision-maker. Opp.,
Ltr. fromPhillip Hatsis to Janes Mdore, Ex. 9 ("“Proposed Renoval
Notice”).

On July 14, 2008, Moore and his then-attorney nmet with
Director Citron regarding the notice of proposed renoval. Moore
presented mtigating evidence to Citron but did not nention that
he had filed an EEO conplaint. GCitron Aff. Y 17-18; More Dep

138, 143; MSJ, Ex. B at VA00217-22, VAO01313.

> Director Citron attests that fromApril to June 2008, the
HR departnent was considering options for adm nistrative action
agai nst Moore under VA policy. More provides no evidence to the
contrary. However, it does not appear that G tron has personal
knowl edge of this fact. GCitron’s affidavit suggests that this
fact was his “understanding.” Ctron Aff. § 12. No nenbers of
t he HR departnent were deposed.

The governnent does not point to anything else in the record
that supports its contention that the VA was actively considering
di sci plinary action agai nst More (other than the sexual
harassnment training) prior to issuing the June 24, 2008 notice of
proposed renoval



On July 23, 2008, the VA's regional counsel reviewed
Moore’s paper file in connection with a FO A request. The
regi onal counsel’s nenorandum r econmended agai nst renovi ng Moore
fromenploynent. Counsel stated: “[T]here is no reason to renove

Moore unl ess you al so renove Leahy. She was an active and

willing participant until, for reasons known only to her, she
decided not to be . . . . Her conduct was no better than his.
don’t see how renoval wll stand on these facts.” Opp., Ex. 48.

Utimately, Director Ctron decided to mtigate More's
discipline fromrenoval to a 14-day suspension, a |esser penalty
on the spectrum of penalties suggested by the VA Handbook for a
first offense of sexual harassnment. 1In doing so, Citron
consi dered, anong ot her things, More's years of federal service
and the fact that Leahy herself had participated in the
i nappropriate conments and remarks along with More.® See Citron
Aff. 19 22-27; Opp., Citron Dep. 58-60, Ex. C (“Citron Dep.”);
id., VA Handbook Tabl e of Penalties, Ex. 39.

On Septenber 2, 2008, Moore received Director Citron’s
decision to mtigate the penalty of renoval to a 14-day
suspension. Qpp., Ex. 10. On Septenber 9, 2008, More contacted
an EEO counsel or regarding his suspension. He filed a formal EEO

conpl aint regarding his notice of proposed renoval and 14-day

1t is unclear fromthe record whether Citron considered
t he nmenorandum from regi onal counsel, which was addressed to
“Jose.”
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suspensi on on Novenmber 8, 2008. Opp., Ex. 41; MSJ, Ex. B at

VAO00030- 31.

1. Analysis

A Legal Standard

Summary judgnent is appropriate if there is “no genuine
di spute as to any material fact and the novant is entitled to
judgnment as a matter of law.” Fed. R Cv. P. 56(a). The noving
party bears the initial burden of informng the court of the

basis for its notion. Celotex Corp. v. Catrett, 477 U S. 317,

323 (1986). The party may neet that burden by showi ng that the
party who bears the burden of proof |acks sufficient evidence to
support his case. See id. Once a party files a properly
supported notion for summary judgnent, the burden shifts to the
nonnmovi ng party, who nmust set forth specific facts show ng that

there is a genuine issue of material fact for trial. Anderson v.

Li berty v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986).

A fact is “material” if it mght affect the outcone of
the suit under the governing law. 1d. at 248. A dispute is
genuine if the evidence is such that a reasonable jury could
return a verdict for the nonnoving party. |1d. The court nust
view the facts in the |light nost favorable to the nonnovi ng

party. See Sheridan v. NG&K Metals Corp., 609 F.3d 239, 251 n.12

(3d Gr. 2010).

11



B. Legal Franewor k

Where there is no direct evidence of discrimnation,
the Third Circuit analyzes Title VII clains under the burden-

shifting framework announced in MDonnell Douglas Corp. v. G een,

411 U. S. 792, 802-04 (1973). See Moore v. City of Philadelphia,

461 F.3d 331, 342 (3d Cir. 2006). Under that framework, the
plaintiff nmust first establish a prima facie case of
discrimnation. |If the plaintiff succeeds in doing so, the
burden of production shifts to the defendant “to articul ate sone
| egitimate, nondi scrimnatory reason for the enpl oyee’s

rejection.” MDonnell Douglas, 411 U S. at 802. Finally, if

defendant carries its burden, the plaintiff nust have the
opportunity to prove that the reasons offered by the defendant
were not its true reasons, but rather a pretext for

di scri m nati on. See Moore, 461 F.3d at 342.

C. Pri ma Faci e Case

Moore has failed to make out a prima facie case for
either his race or gender discrimnation, or for his retaliation

claimunder Title VII.

1. Race or Gender Discrimnation

To establish a prima facie case for discrimnation, the

plaintiff nust denonstrate four factors: (1) nmenbership in a

12



protected group; (2) qualification for the job in question; (3)
adverse enpl oynent action; and (4) circunstances that support an

i nference of discrimnation. Swerkiewicz v. Sorena N A, 534

U.S. 506, 510 (2002). Only the fourth factor is in dispute in
this case. A plaintiff may denonstrate an inference of
di scrimnation by showing that others not in the protected cl ass

but simlarly situated were treated nore favorably. See Roebuck

v. Drexel Univ., 852 F.2d 715, 726 (3d Cir. 1988); Houston v.

Easton Area Sch. Dist., 355 F. App x 651, 654 (3d G r. 2009).

Quite sinply, there is no evidence that race or gender
was a factor in either the Board' s adm nistrative recommendati on
or Director Citron’s decision to suspend Moore. Moore admtted
in his deposition that he has no evidence to show that the Board
di scrim nated against himon the basis of race or gender, and
that he has no know edge of what factors the Board considered in
making its recommendation. See Mbore Dep. 116-117. The only
evi dence Moore proffers in support of an inference of
discrimnation is evidence regarding treatnment of five alleged
conparators. However, none of Mdwore's alleged conparators is
actual |y conparabl e.

First, Holly Leahy was found to be a credible wtness
during the Board investigation, whereas the Board found that
Moore made “intentional m sstatenents in sworn testinony to an

i nvestigative body.” Admn. Bd. Rept. 9. 1In addition, Leahy and

13



Moore were not of simlar rank, as Moore was the | ead enpl oyee in
the mail roomat a GS-7 paygrade. Director G tron thus had

hi gher expectations of More' s behavior. See Ctron Aff. | 25;
Ctron Dep. 58-60.

The second al |l eged conparator, Joseph Del ossi, a
Caucasi an nmal e, was overheard using the phrase “your sister’s
cunt” by a fenal e enpl oyee. After an investigation, the Board
found that Del ossi, unlike More, had not directed his offensive
comments toward the femal e enpl oyee. Even if he were a
conpar at or, however, Delossi was, in fact, disciplined for his
vulgarity with a 3-day suspension. Hatsis Dep. 16-17.

The third all eged conparator, Larry Silverman, a
Caucasi an nmal e, was accused of getting into a verbal argunent
with a femal e enpl oyee, of being physically intimdating, and of
calling her “dunb” and “stupid.” There were no allegations of
sexual harassnment. Opp., Lomax Dep. 7-12, 18, Ex. H  Because
there is no evidence in the record that the all egations agai nst
Silverman were substantiated by the Board, the VA s treatnent of
Silverman has no bearing on its treatnment of More.

Lastly, the Board found no sexual harassnment in the
cases of the two unnaned Caucasian nen. In two unrel ated
incidents, two fenmal e enpl oyees alleged that their respective
supervi sors had sexually harassed them However, the Board

i nvestigated both incidents and found no sexual harassnent in

14



either. See Ctron Dep. 14-19. The VA s treatnent of these
unnaned Caucasian nen is therefore not conparable to its
treat nent of Moore, agai nst whomthe Board substanti ated
al | egations of sexual harassnent and recomrended adm nistrative
action.

Whet her the Board erred in crediting Leahy’ s testinony
and discrediting Moore’'s is not the question before the Court.
Rat her, the question is whether Ctron' s decision to rely on the
Board s findings and discipline More was nade based on his race
or gender. Here, More has presented no evidence supporting an
inference that either the Board or Director Citron acted based on
Moore’s race or gender

Therefore, the Court grants sumrmary judgnment on Moore’s
race and gender clains for failure to nake out a prima facie case

of discrimnation.

2. Retal i ati on

To establish a claimfor retaliation under Title VI, a
plaintiff nmust denonstrate that: (1) he engaged in activity
protected by Title VII; (2) the enployer took an adverse
enpl oynent action against him and (3) there was a causal
connection between participation in the protected activity and

t he adverse enpl oynent action. Weston v. Pennsylvania, 251 F.3d

420, 430 (3d Gr. 2001). Here, there is no dispute that More
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contacted an EEO counselor on April 9, 2008 and filed a formal
EEO conpl aint on May 21, 2008. The second and third el enents,

however, are contested.

a. Adver se Enpl oynent Action

A plaintiff alleging retaliation in violation of Title
VII must show that “a reasonabl e enpl oyee woul d have found the
chal | enged action materially adverse, which . . . neans it well
m ght have di ssuaded a reasonabl e worker from maki ng or

supporting a charge of discrimnation.” Burlington Northern &

Sante Fe Ry. Co. v. Wiite, 548 U.S. 53, 68 (2006). See also id.

at 72-73 (holding that the jury’'s conclusion that a 37-day
suspensi on w t hout pay was an adverse enpl oynent action was
reasonabl e.

The plaintiff argues that he suffered adverse
enpl oynent actions in the formof: (1) the notice of proposed
renmoval issued on June 24, 2008 and (2) the 14-day unpaid
suspensi on i ssued on Septenber 2, 2008. The defendant argues
that the 14-day unpai d suspension does not qualify as an adverse
enpl oynent action. WMSJ at 19-20.

Al t hough the defendant has not nmade an argunent
regardi ng the notice of proposed renoval, the Court notes that
district courts have held that such notices do not constitute

adverse enploynent actions. See, e.qg., N im-Mntalbo v. Wite,

16



243 F. Supp. 2d 1109, 1128 (D. Haw. 2003) (notice of proposed
removal not sufficiently final to constitute an adverse

enpl oynent action); Gonzalez v. Potter, No. 10-1461, 2010 W

2196287, at *6 (WD. Pa. June 1, 2010) (notice of proposed
term nation does not constitute adverse enpl oynent action);

Gannon v. Potter, No. 05-2299, 2006 W. 3422215, at *4 (N.D. Cal.

Nov. 28, 2006) (sane); cf. Hardy v. Potter, 191 F. Supp. 2d 873,

882-83 (E.D. Mch. 2002) (notice of proposed renoval was not an
adverse action under the Rehabilitation Act).

By contrast, although the Third G rcuit has not so
opined in a published opinion,’ case | aw suggests that a 14-day
suspensi on w t hout pay woul d di ssuade a reasonabl e worker from
maki ng a di scrimnation charge and, thus, would constitute an

adverse enpl oynent action. See Lovejoy-WIlson v. NOCO Mot or

Fuel , Inc., 263 F.3d 208, 223 (2d G r. 2001) (suspension w thout

pay for 1 week constituted adverse enpl oynent action); Russell v.

Bd. of Trustees, 243 F.3d 336, 341 (7th Gr. 2001) (five-day

suspension); Parkinson v. Anne Arundel Med. Ctr., Inc., 214 F.

Supp. 2d 511, 518 (D. Md. 2002) (one-day suspension); Prise v.

“In MCullers v. Napolitano, the Third Circuit explained in
dicta that it was “not persuaded that [a 14-day suspensi on, anong
ot her events] woul d have di ssuaded a reasonabl e worker from
engaging in protected EEO activity.” 427 F. App x 190, 196 (3d
Cr. 2011). However, in a different case, the Third Grcuit
suggested in dicta that a 3-day suspension w thout pay may be
consi dered an adverse enpl oynent action. See Seeney v. Elwn,
Inc., 409 F. App’ x 570, 574 (3d Cr. 2011) (citing Russell v. Bd.
of Trustees, 243 F.3d 336, 341 (7th Cr. 2001)).
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Al derwoods Group, Inc., No. 06-1470, 2011 W 3047629, at *8 (WD.

Pa. July 25, 2011) (“[A] n unpaid suspension - under nost
circunstances - rises to the level of a materially adverse
enpl oynent action.”) (internal quotation marks and citations

omtted); Kl opfenstein v. Nat’'l Sales & Supply, LLC No. 07-4004,

2008 W 2331948, at *5 (E.D. Pa. June 5, 2008) (agreeing that a
suspensi on can anount to an adverse enpl oynment action).
Nevert hel ess, because the Court finds below that there
is no causal connection between More’'s protected EEO activity
and either the notice of proposed renoval or the 14-day
suspension, the Court need not and does not decide the question

of whether the two actions are materially adverse.

b. Causal Connection

The defendant argues that More failed to establish a
causal connection between his protected EEO activity and the
adver se enpl oynent actions against him The Court agrees.

The Third Crcuit has stated that “tenporal proximty
between the protected activity and the [adverse action] is

sufficient to establish a causal link.” Wuodson v. Scott Paper

Co., 109 F.3d 913, 920 (3d Cir. 1997) (citing Jalil v. Avdel

Corp., 873 F.2d 701, 708 (3d Cir. 1989)). However, “the timng
of the alleged retaliatory action nust be unusually suggestive of

retaliatory notive before a causal link will be inferred.”
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WIlliams v. Phil adel phia Housing Auth. Police Dept., 380 F.3d

751, 760 (3d Cir. 2004) (citing Shellenberger v. Sunmt Bancorp,

Inc., 318 F.3d 183, 189 n.9 (3d Gr. 2003)). In Jalil, the Third
Circuit found that a two-day period between the defendant’s
recei pt of notice about the plaintiff’'s protected activity and

t he adverse action was unduly suggestive of a causal connection.

873 F.3d at 708. In Shellenberger, a period of ten days,

conbi ned with other evidence of retaliation, sufficed. 318 F.3d
at 189. However, the Third Crcuit found that two nonths were
not unduly suggestive of a causal link. WIllianms, 380 F.3d at
760.

In this case, the Board issued its report in February
2008, two nonths before Mbore sought EEO counseling on April 9,
2008. The Board nenbers therefore could not have retaliated
agai nst Moore's later-initiated EEO activity. There is also no
indication in the record that the Board knew about Moore’s prior
hi story of EEO activity.

As to Director Citron, Moore argues that the June 24,
2008 notice of renoval was issued only one day after the agency
di smi ssed his formal EEO conplaint on June 23, 2008.8 The
def endant argues that where discipline is contenplated before the

protected activity, the enployer can defeat any inference of

8 The Court assunes for the purposes of deciding the prim
facie case that a notice of proposed renoval is an adverse
enpl oynent acti on.
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causal connection. See MSJ at 19. As a factual natter, however,
there is no conpetent evidence that the VA contenpl ated
di sci pline for More beyond sexual harassnent training for al
mai | room enpl oyees between April 9, 2008, when Moore initiated
the informal EEO conpl ai nt process, and June 24, 2008, when the
notice of proposed renoval issued.

The defendant cites the affidavit of Director Citron
for the proposition that the HR departnment was consi dering
di sci pline for More throughout April, My, and June 2008. See
Citron Aff. § 12. However, there is no indication that Ctron
had personal know edge of HR s activities during this tinme
period. Indeed, Ctron s own qualification that it is “[his]

under st andi ng that the Human Resources departnent consulted with

Phillip Hatsis . . . in determ ning any proposed discipline for
Moore” suggests that Ctron, in fact, had no personal know edge.
Id. (enphasis added). Therefore, Ctron's affidavit cannot, by
itself, defeat a prima facie case for retaliation

Neverthel ess, the Court finds that More has failed to
establish a prima facie case that Citron retaliated agai nst him
for his EEO activity for four reasons.

First, the record does not show that Director G tron

was involved in the prelimnary decision to issue a notice of
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proposed renoval .® Rather, Phillip Hatsis sent the notice, and
there is no evidence in the record that Hatsis was aware of
Moore’s EEO activity. See Proposed Renoval Notice 4.

Second, even if Citron directed Hatsis to send the
noti ce of proposed renoval on June 24, 2008, the rel evant event
for causation purposes is the defendant’s recei pt of notice
regarding the plaintiff’s EEO activity, not the date of the
agency’s decision on the EEO conplaint. See Jalil, 873 F.2d at
708. Here, the record shows that Director G tron signed an
agreenent to nediate Moore's EEO dispute on April 29, 2008.1°
Qop., Ex. 5. Although Citron attests that he was not
specifically aware of Mwore's EEO activity while making the
deci sion to suspend, the Court nust draw all factual inferences
in the non-noving party’'s favor. A jury could reasonably infer

based on Citron’s signature on the medi ati on agreenent that he

° Moore clainms that Ahned Hassan said that Ctron made the
decision to issue the notice of renoval. Pl.’s Concise Stnt. of
Disp. Facts in Qop. to MSJ T 78. In fact, Earl Dozier testified
that he was “assum ng, based on what [ Ahmed Hassan] was telling
[him,” that the Board and G tron nmade the decision. Qpp.,

Dozi er Dep. 46, Ex. D (enphasis added).

0 The Third Circuit has considered informal activity for
notice purposes in evaluating tenporal proximty. See Andreol
v. Gates, 482 F.3d 641, 650 (3d Cr. 2007). Here, More
initiated informal EEO activity on April 9, 2008, when he
conpl ained to an EEO counsel or about race and gender
di scrimnation. Opp., Exs. 6-9, 30. However, April 29, 2008 is
the earliest date for which the record could reasonably support
an inference that Director Ctron was aware of the EEO activity.
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was aware of Moore's informal EEO activity as of April 29, 2008.
On June 24, 2008, a few days short of two nonths after Citron
signed the nedi ation agreenent, More received a notice of
proposed renoval fromPhillip Hatsis. The timng here - nearly
two nonths between Citron’s notice of Moore's EEO activity on
April 29, 2008 and the notice of proposed renpoval on June 24,
2008 - is not unduly suggestive of a causal connection under

Third Crcuit precedent. See Wllians, 380 F.3d at 760 (two

nmont hs not unduly suggestive of causal [|ink).

Lastly, even if the relevant event for causation
purposes were the defendant’s recei pt of the agency’s decision on
the EEO conplaint, the record shows that the letter notifying
Citron of the dism ssal of Moore s conplaint was tine-stanped
after the issuance of the notice of proposed renoval, thus
rendering a retaliatory notive inpossible. See Reply, Ltr. from
Robyn Labonbarda, Regional EEO O ficer, to Richard S. Ctron, EX.
12 (tinme stanp indicating receipt on July 2, 2008).

Therefore, the Court finds that Moore has failed to

make out a prima facie case for retaliation.

D. Legitimate, Non-Pretextual Reason for Adverse
Enpl oynent Acti on

Even assum ng that Moore had established a prinma facie
case on either his discrimnation or retaliation clains, the

def endant has net its burden to provide a legitimte, non-
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di scrimnatory reason for More’'s suspension. The Board’s
February 2008 report found that Leahy’ s all egations of sexual
harassnment were substantiated and that More had been di shonest
whi | e under oath. Based on the Board's recommendati ons for
action, but after considering mtigating evidence, Director
Citron recomended a 14-day suspensi on.

Moore has not shown that the VA's proffered reasons for
hi s suspension were pretextual. To defeat a notion for summary
j udgnent where a defendant has offered a legitimte, non-
discrimnatory reason for an adverse enploynent action, “the
plaintiff nmust point to sonme evidence, direct or circunstantial,
fromwhich a factfinder could reasonably either (1) disbelieve
the enployer's articulated legitimte reasons; or (2) believe
that an invidious discrimnatory reason was nore |likely than not

a notivating or determ native cause of the enployer's action.”

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cir. 1994). These are
two ways by which the plaintiff can prove that the defendant’s

reasons was pretextual

1. First Pretext Test: Discrediting the Enployer’s
Reason

To discredit the enployer’s articul ated reasons, “the
plaintiff cannot sinply show that the enployer's decision was
wrong or mstaken.” 1d. at 765. “Rather, the non-noving

plaintiff rmust denonstrate such weaknesses, inplausibilities,
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i nconsi stenci es, incoherencies, or contradictions in the
enpl oyer's proffered legitimte reasons for its action that a
reasonabl e factfinder could rationally find them ‘unworthy of

credence . . . . " 1d. (quoting Ezold v. WIf, Block, Schorr &

Sol i s—Cohen, 983 F.2d 509, 531 (3d Cr.1992)). The plaintiff

must show by a preponderance of the evidence “not nerely that the
enpl oyer’s proffered reason was wong, but that it was so plainly
wong that it cannot have been the enployer’s real reason.”

Keller v. Oix Cred. Alliance, Inc., 130 F.3d 1101, 1109 (3d Cr.

1997).

Here, Moore has failed to neet the standard under
Fuentes for discrediting the articul ated reasons for his
suspension. The Board found, after conducting nonths of
interviews and docunent review, that Leahy’s allegations of
sexual harassnent agai nst Moore were |argely substantiated, and
t hat Moore had not been truthful in his testinony before the

Board. See generally Adnmin. Bd. Rept. Mbore's notice of

proposed renoval and, later, his 14-day suspensi on were based on
the Board s findings and recommendations. Even if the Board's
findings and reconmendati ons were wong, as More argues, and
despite the VA regional counsel’s m sgivings about the Board's
findings, the facts do not suggest that the defendant’s reliance
on the Board’s report was not the real reason for More's

proposed renoval and ultimte suspension. Cf. WAtson v. SEPTA,
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207 F.3d 207, 222 (3d Cr. 2000) (“[I]f an enployer sincerely
beli eves that an enpl oyee has stol en conpany funds and di scharges
t he enpl oyee for this reason, the enployer should not be held
liable . . . just because it turns out that the enpl oyee did not
steal the funds and that the enployer's reason for the discharge

was in this sense not ‘true.’”).

2. Second Pretext Test: An Invidious D scrimnatory
Reason Was More Likely Than Not a Motivating
Fact or

The plaintiff nmust “point to evidence with sufficient
probative force for a factfinder” to nake the conclusion that an
i nvidious discrimnatory reason was nore likely than not a

notivating factor for the adverse enpl oynent action. Sinpson v.

Kay Jewel ers, 142 F.3d 639, 644-45 (3d Cr. 1998) (internal

quotations omtted). One exanple of such evidence is nore
favorabl e treatment of other enpl oyees not exercising the sanme
right. See id.

Moore fails to proffer any evidence of favorable
treatnent of other simlarly situated enpl oyees not exercising
the sane right. As discussed above, the conparators that Moore
suggests are not true conparators and, in any case, relate only
to his race or gender discrimnation, not to the exercise of

protected activity under Title VII.
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Therefore, even if More nmade out a prim facie case
for either race or gender discrimnation or retaliation under
Title VII, he has failed to denonstrate that the defendant’s
proffered reasons for the adverse enpl oynent actions were
pretextual. The Court therefore grants sunmary judgnent in favor

of the defendant.

An appropriate order follows separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES T. MOCRE ) ClVIL ACTI ON

V.
ERI C K. SHI NSEKI, SECRETARY,

UNI TED STATES DEPARTMENT OF :
VETERANS AFFAI RS ) NO. 10-4463

ORDER

AND NOW this 25th day of October, 2011, upon
consi deration of the defendant’s Mtion for Summary Judgnent
(Docket No. 15), the plaintiff’s opposition (Docket No. 18), and
the reply thereto (Docket No. 20), and follow ng oral argument on
Oct ober 20, 2011, IT IS HEREBY ORDERED, for the reasons stated in
a nmenorandum of | aw bearing today’s date, that the notion is
GRANTED. Judgnent is hereby ENTERED in favor of the above-naned

def endant and against the plaintiff. This case is closed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




