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V.

STATE AUTOMOBI LE MJTUAL
| NSURANCE Co. ,

Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. OCTOBER 24, 2011

| NTRODUCTI ON

Mtch's Auto Service Center, Inc., and Mtchell Hartka
(“Plaintiffs”), filed this breach of contract action agai nst
State Autonobile Mitual |nsurance Co. (“Defendant”) in the Court
of Common Pl eas of Phil adel phia County for failure to pay a claim
under an insurance policy. The Conplaint asserts four causes of
action: Breach of Contract (Count I); Detrinental Reliance/

M srepresentation (Count I1); Unfair Insurance Practices pursuant
to 42 Pa. Cons. Stat. 8 8371 (Count I111); and Violation of
Pennsyl vania’s Unfair Trade Practices Act, 73 Pa. Cons. Stat. 8§

201-2(4) (Count 1V).* On March 29, 2011, Defendant noved for

! Fol l owi ng receipt of Plaintiffs’ Conplaint, Defendant

removed the case to this Court alleging jurisdiction pursuant to
diversity of citizenship. See 28 U S.C. § 1332(a)(1).



summary judgnent on Counts | and IIl, the only renmaining counts.
Plaintiffs opposed and responded appropriately; the notion is now
ripe for disposition.

Under Count |, Defendant’s alleged breach of contract,
first the Court determ nes whether the Policy and applicable
provi sions are clear and unanbi guous. Next, the Court addresses
Def endant’ s argunent that it did not breach the contract by
denying Plaintiffs’ insurance clai mbecause the Policy requires
docunentation as a predicate to claimcollection. As to Count
11, Defendant’s alleged bad faith, the Court considers
Plaintiffs’ assertion that Defendant engaged in bad faith inits
drafting of the Policy. Next, the Court considers whether
Def endant’ s conduct during this insurance claimrises to the
| evel of bad faith.

As di scussed bel ow, whether docunentation is a
predi cate to paynent under the Policy is anmbi guous fromthe
Pol i cy | anguage, and genuine issues of fact remain in regards to
Plaintiffs fulfillment of payment conditions. Therefore, the

Court will deny Defendant’s summary judgnent notion as to Count

Plaintiffs noved to remand the case to state court on July 13,
2010, and Defendant filed a nmotion to dismss on July 14, 2010.
On Cctober 4, 2010, the Court denied Plaintiffs’ motion to remand
and granted Defendant’s notion to dismss Plaintiffs’ clains for
punitive danmages and attorney’s fees in Count I; Count Il inits
entirety; Count IVinits entirety; and Plaintiffs’ concl udi ng
claimfor danmages. ECF No. 15. At present, the remaining clains
are Counts | and I11.



. Wth respect to bad faith, the Court finds that: (1)

Pennsyl vani a | aw does not recogni ze a cause of action for bad
faith drafting of an insurance policy; and (2) Defendant’s
conduct was not in bad faith. Accordingly, the Court wll grant
Def endant’ s summary judgnent notion as to Count Il11. Finally,

the Court, sua sponte, considers its jurisdiction to continue to

adjudicate Plaintiffs’ clains based upon its disposition of
Def endant’ s notion and decides to proceed to trial with the

remai ni ng i ssues.

1. BACKGROUND?

This suit relates to a claimsubmtted by Plaintiffs
under a conmmercial insurance policy issued by Defendant. The
parties entered into a preferred business policy of insurance
(“Policy”) for a period covering January 1, 2008 to January 1,
2009. Pls.” Conpl. T 4. The Policy included conprehensive
busi ness coverage to Plaintiffs, including coverage in the event
of loss caused by fire. 1d. On May 1, 2008, a notor vehicle at
Plaintiffs’ business--an autonotive repair garage--conbusted
resulting in a fire that caused nuch damage. 1d. at 1 1, 5.
Plaintiffs submtted clainms under the Policy and Defendant paid

all clainms except $64,118.86. 1d. at 1 7. Specifically,

2 In accordance with the applicable standard of review,

ee infra, the facts set forth in this section are viewed in the

I ght nost favorable to Plaintiffs.

[7)]
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Plaintiffs filed three Sworn Proof of Loss statements and the
total remaining unpaid from such statenents was the anmount of
depreci ation® deducted fromthe value of buildings. See Def.’'s
Br. in Supp. of Mbt. for Summ J. Exs. B-D. Defendant, despite
repeat ed demands, refused to pay the $64,118.86 justifying its
refusal on the basis of Policy provisions that allegedly require
the insured to first effectuate repairs and submt the receipts

for actual repair costs. See Pls.” Conpl. | 8.

A. The Policy Provisions at |ssue

One of the provisions alleged applicable to this case
by Plaintiffs is provision E(4)(a), entitled Loss Paynent, which
states the follow ng:

In the event of |oss or danage covered by this Coverage
Form at our option, we will either:

(1) Pay the value of |ost or damaged property;

(2) Pay the cost of repairing or replacing the
| ost or danmaged property, subject to b. bel ow,

(3) Take all or any part of the property at an
agreed or appraised val ue; or

(4) Repair, rebuild or replace the property with
other property of Ilike kind and quality,
subject to b. bel ow

W will determ ne the value of |ost or damaged property,
or the cost of its repair or replacenent in accordance
with the applicable terns of the Valuation Condition in
this Coverage Form or any applicable provision which

3 Depreciation is the termused for anmounts that are

deducted fromthe true replacenent value, as new, of a building
for wear and tear. It is also comonly referred to in the

i nsurance industry as hold back funds. See Pagano Dep. 11:19-
12:1, Feb. 17, 2011.



anends or supersedes the Val uation Condition.

Pls.” Compl. Ex. A at 13. Moreover, this provision refers to

provision E(7), entitled Valuation. The Valuation provision
provi des how Def endant cal cul ates the val ue of Covered Property

and states the foll ow ng:

W will determne the value of Covered Property in the
event of | oss or danage as foll ows:
a. At actual cash value* as of the tinme of |oss or
damage, except as provided in b., c¢., d., and
e. bel ow.
b. If the Limt of Insurance for Building
satisfies t he Addi ti onal Condi tion,

Coi nsurance, and the cost to repair or repl ace
the damaged building property is $2,500 or
less, we will pay the cost of building or
repl acenent.

Id. at 14. The final provision is 3), under the Optiona
Coverage heading, entitled Replacenment Cost. In pertinent part,

this provision provides the foll ow ng:

4 The policy defines Actual Cash Value as foll ows:

[ T] he anpbunt it would cost to repair or replace Covered
Property, at the tinme of | oss or danmage, with material of
like kind and quality, subject to a deduction for
deterioration, depreciation and obsol escence. Act ual
cash value applies to valuation of Covered Property
regardl ess of whether that property has sustai ned parti al
or total loss or damage. The actual cash value of the
| ost or damaged property may be significantly | ess than
its replacenment cost.

Def.”s Br. in Supp. of Mdt. for Summ J. Ex. A 2, at 5.
5



a. Repl acenent Cost (wi t hout deduction for
depreciation) replaces Actual Cash Value in
the Loss Condition, Val uati on, of this
Coverage Form

C. You may nmake a claim for loss or danage
covered by this insurance on an actual cash
val ue basis instead of on a replacenent cost

basis. In the event you elect to have | oss or
damage settled on an actual cash val ue basi s,
you may still make a claimfor the additional

coverage this Optional coverage provides if
you notify us of your intent to do so within
180 days after the | oss or danmage.

* * *

e. W will not pay nore for |oss or damage on a
repl acenent cost basis than the |least of (1),
(2) or (3), subject to f. bel ow

(1) The Limt of Insurance applicable to the
| ost or danmaged property;

(2) The cost to replace the |ost or danaged
property with other property:
(a) O conparable material and quality;

and
(b) Used for the sane purpose; or
(3) The anobunt actually spent that s

necessary to repair or replace the |ost
or damaged property.
Pls.” Compl. Ex. A at 16-17.

Also pertinent for this case is a general provision
al l owi ng Defendant to inspect Plaintiffs’ books and records, it
states the following: “W may exam ne and audit your books and
records as they relate to this policy at any tine during the
policy period and up to three years afterward.” [d. at 2. In

addition, the Policy contains a provision barring “a | egal
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action” agai nst Defendant unless “[t]here has been ful
conpliance wwth all of the terns of this Coverage Part . . . .7

Id. at 3.

B. Plaintiffs’ d aimand Subsequent Di spute

After Plaintiffs |oss, they enlisted the help of
public adjuster George Pagano to facilitate the clains process.
Wth M. Pagano’s help, Plaintiffs filed at |east three Sworn
Proof of Loss statenents and received paynents thereto. That was
not the end of the matter, as Plaintiffs contend that they were
still owed depreciation withheld fromtheir initial clains. Each
Sworn Proof of Loss statenent is signed by Plaintiffs, notarized,
and provides that Plaintiffs are receiving paynents on an Actual
Cash Val ue basis and may recover depreciation funds by filing a
suppl enental claimw thin 180 days in accordance with the
Repl acenent Cost provision of the Policy. Def.’s Br. in Supp. of
Mot. Summ J. Exs. B-D. According to Defendant, while it admts
that Plaintiffs’ claimnmay be covered by the Policy, it has so
far declined to pay the claimbecause Plaintiffs have not

provi ded docunentation proving they have actually spent nore

repairing the damaged property than Plaintiffs already received
from Def endant .

In regards to such docunmentation, Plaintiffs admt that



little, if any, docunentation exists, because much of the repair
work on Plaintiffs’ prem ses was paid in kind or perforned by
Plaintiff-Hartka hinself. See Pls.” Br. in Qop’'n to Def.’s Mt.
for Summ J. 5. Nonetheless, Plaintiffs contend that such nonies
are owed to them based upon the above policy provisions and a
representati on made by Defendant’s independent adjuster

Chri stopher Wxted that the depreciation funds were to be

rel eased once Plaintiffs conpleted 80 percent of the repairs.
Id. at 9. Despite this alleged oral agreenent, Plaintiffs and
Def endant corresponded several tines discussing release of the
depreciation funds. See Def.’s Br. in Supp. Mot. for Sunm J.
Exs. F-L. In sum these correspondences state Defendant’s
position that Plaintiffs nust actually spend noney above the
Actual Cash Value Plaintiffs already received and provi de
docunent ati on supporting such expenditures to recover any
depreciation funds. Plaintiffs disagreed with Defendant’s

position and filed suit to recover these depreciation funds.

I11. DI SCUSSI ON

A Legal Standard

Summary judgnent is appropriate if there are no genui ne

i ssues of material fact and the noving party is entitled to
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judgnent as a matter of law Fed. R Cv. P. 56(a). “A notion
for summary judgnment wll not be defeated by ‘the nere existence
of some disputed facts, but will be denied when there is a

genui ne issue of material fact.” Am Eagle Qutfitters v. Lyle &

Scott Ltd., 584 F.3d 575, 581 (3d G r. 2009) (quoting Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 247-248 (1986)). A fact is

“material” if proof of its existence or non-existence m ght
affect the outcone of the litigation, and a dispute is “genuine”
if “the evidence is such that a reasonable jury could return a
verdict for the nonnoving party.” Anderson, 477 U S. at 248.

In undertaking this analysis, the court views the facts
in the light nost favorable to the non-noving party. “After
meki ng all reasonable inferences in the nonnoving party’s favor,
there is a genuine issue of material fact if a reasonable jury

could find for the nonnoving party.” Pignataro v. Port Auth. of

N.Y. & NJ., 593 F.3d 265, 268 (3d Gr. 2010) (citing Reliance

Ins. Co. v. Moessner, 121 F.3d 895, 900 (3d GCir. 1997)). Wile

the noving party bears the initial burden of show ng the absence
of a genuine issue of material fact, neeting this obligation
shifts the burden to the non-noving party who nust “set forth
specific facts showng that there is a genuine issue for trial.”

Anderson, 477 U.S. at 250.

B. Appl i cation

Def endant noves for summary judgnment on each of

Plaintiffs’ clains: Count |, breach of contract, and Count |11,

9



bad faith. Taking each in turn, the Court will deny Defendant’s

notion for Count | and grant it for Count I11.°

1. Plaintiffs’ Contract O aim

Def endant noves for summary judgnment on Count I. In
that count, Plaintiffs aver Defendant is in breach of contract by
not payi ng the outstanding claimof $64,118. 86.

“The interpretation of an insurance policy is a

question of law . . . .” Kvaerner Mtals Div. of Kvaerner U S

Inc. v. Commercial Union Ins. Co., 908 A 2d 888, 897 (Pa. 2006)

(citing 401 Fourth St. v. Investors Ins. Gp., 879 A 2d 166, 170

(Pa. 2005). During this interpretation, the Court exam nes the

contract inits entirety. Ricciov. Am Republic Ins. Co., 705

A 2d 422, 426 (Pa. 1997). The goal in interpreting a policy is
to “ascertain the parties’ intentions as manifested by the
policy's ternms.” Kvaerner, 908 A 2d at 897. To that end, “when
the | anguage of the policy is clear and unanmbi guous, a court is

required to give effect to that |anguage.” 401 Fourth St., 879

A 2d at 171. On the other hand, anbi guous policy provisions are
“construed in favor of the insured to further the contract’s

prime purpose of indemification and against the insurer, as the

° Federal jurisdiction in this case is based on diversity

of citizenship under 28 U.S.C. § 1332. Pursuant to Erie Railroad
Co. v. Tonpkins, this Court wll apply Pennsyl vani a substantive
l aw i n deciding Defendant’s notion for summary judgnent. 304

U S 64 (1938).

|
t
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insurer drafts the policy, and controls coverage.” |d.

a. The applicable Policy provision to the breach
of contract claim

Plaintiffs all ege Def endant breached the policy by
refusing to rel ease the depreciation funds. Before reaching that
claim there is a dispute between Plaintiffs and Defendant over
whi ch Policy provision applies to recovery of these depreciation
funds. Specifically, Plaintiffs seemto argue that their claim
falls under provision E(4), Loss Paynent. Defendant, on the
ot her hand, argues that provision 3), entitle Replacenent Cost,
governs Plaintiffs’ claimfor depreciation funds.® The Court
finds that Plaintiffs’ clains for depreciation funds mnust
necessarily fall under provision 3), the Replacenent Cost

provi si on.

Provi sion E(4) provides for several varying nethods of

repaynent.’ The only paynent nethod possibly at issue here, “pay

° Plaintiffs believe that should the Court proceed under

the Loss Paynent provision, docunentation of its expenditures
woul d be unnecessary. |In contrast, Defendant believes that the
Repl acenent Cost provision requires docunentation of expenditures
as a predicate to claimpaynent. And, because Plaintiffs have
not provided such docunentation, their clains fail.

! These repaynent nethods are:

(1) Pay the value of |ost or danaged property;

(2) Pay the cost of repairing or replacing the |ost or
damaged property, subject to b. bel ow

(3) Take all or any part of the property at an agreed

11



the value of the | ost or damaged property,” cross references the
Val uation provision.® See Pls.’” Conpl. Ex. A at 13. This

provi sion provides that the Valuation of clainms shall be on an
Actual Cash Value basis. 1d. at 14. G ven that Actual Cash

Val ue specifically excludes depreciation, Plaintiffs could not
successfully recover the noney they seek under the Loss Paynent
provi si on.

The Repl acenent Cost provision, on the other hand,
allows Plaintiffs to recover such depreciation funds. Pertinent
here, this provision allows Plaintiffs to receive an Actual Cash
Val ue paynent and file a supplenental claimw thin 180 days to
recoup depreciation. See Id. at 17. It is only within this
suppl enental claim in this case, that Plaintiffs could recover
the noney they seek as such claimwould be for the depreciation

previously withheld fromthe Actual Cash Val ue paynents.

or apprai sed val ue; or

(4) Repair, rebuild or replace the property with other
property of like kind and quality, subject to b.
bel ow.

Pls.” Compl. Ex. A, at 13.

8 Plaintiffs seemto believe that Defendant is proceeding
under E(4)(2), which states that Defendant “will pay the cost of
repairing or replacing the |lost or damaged property.” 1d. That
belief is incorrect. Under the cross-referenced Val uation
provision, it is clear that Defendant will only pay this actua
cost of repairing or replacing--including depreciation--if the
claimis below $2,500. See id. at 14. Oherw se, the insured
will only receive an Actual Cash Val ue paynent. Id. As
Plaintiffs’ clains were clearly greater than $2,500, this
provision is inapplicable, and Plaintiffs could only recover the
Actual Cash Val ue under provision E(4).

12



Therefore, Plaintiffs’ claimnmnust proceed under the Replacenent
Cost provision. Indeed, this conclusion is buttressed by
Plaintiffs’ Sworn Proof of Loss Statenents. Those statenents
specifically provide that Plaintiffs are receiving noney based
upon an Actual Cash Value and to recover depreciation Plaintiffs
must file supplenental clainms pursuant to the Repl acenent Cost
provision within 180 days. See Def.’s Br. in Supp. of Mt. for
Summ J. Exs. B-D. Accordingly, the Court will analyze

Def endant’ s notion for summary judgnent under this Repl acenent

Cost provision.?®

b. Sunmary judgnent is inappropriate for
Plaintiffs’ breach of contract claim

Under the Repl acement Cost provision, the center of the
parties’ dispute is whether or not Plaintiffs nmust provide
docunentation to show that they have actually spent the noney
entitled to them under the Replacenent Cost provision, in

accordance with subsection 3)(e)(3). This provision limts

o Specifically, this provision allows a recovery total

that is the | east of the follow ng:

(1) The Limt of Insurance applicable to the lost or
damaged property;
(2) The cost to replace the |ost or danaged property
W th other property:
(a) O conparable material and quality; and
(b) Used for the sane purpose; or
(3) The anobunt actually spent that is necessary to
repair or replace the |lost or damaged property.

Pls.” Conpl. Ex. A, at 17.
13



recovery to “[t]he amount actually spent that is necessary to
repair or replace the lost or damaged property.”® Pls.’ Conpl.
Ex. A at 17. The Court finds that there is a genuine issue of
material fact as to whether Plaintiffs did actually spend such
noney.

Initially, the Court finds that the term“actually
spent” is clear and unanbi guous. Nonethel ess, the proof required
under the Policy to show what was actually spent is anbi guous.

In fact, there is no explicit provision requiring Plaintiffs to
provi de such docunentation. Defendant states in several letters
with Plaintiffs--and inits briefing to the Court--that the
Policy requires such docunentation. See, e.qg., Def.’s Br. in
Supp. of Mot. for Summ J. 44; Def.’s Reply in Supp. of Mt. for
Summ J. 2. Yet, Defendant does not point to any specific Policy
| anguage requiring recei pts before maki ng paynent under the

Repl acement Cost provision. Nor can the Court |ocate any in the
record.

The only possible Policy | anguage maki ng docunentati on
a prerequisite to claimpaynent is the Policy provision requiring
Plaintiffs to allow Defendant to inspect Plaintiffs’ “books and
records.” See Pls.” Conpl. Ex. A at 2 (“We may exam ne and

audit your books and records as they relate to this policy at any

10 Plaintiffs believe that subsection G3) is inapplicable
to their claim To the extent that it is applicable, Plaintiffs
fail to argue that 3)(e)(3) would not be the appropriate
provi si on.

14



time during the policy period and up to three years afterward.”).
Thi s | anguage does not, however, condition paynent upon proof of
receipts, but is a general policy requirenment not explicitly
directed as a prerequisite to recovery. Anbiguity exists because
shoul d an insured not have books and records, or such records
were inadvertently lost, would this clearly preclude recovery
under any circunstances? Surely not, at |east not without a nore
explicit docunentation provision.

| ndeed, such an explicit condition is not uncommon in

i nsurance contracts. For exanple, in Burton v. Republic Ins.

Co., 845 A 2d 889 (Pa. Super. Ct. 2004), a case that Defendant
relies upon due to the simlarity of the policy |Ianguage, one of
the explicit duties after loss in that policy was to “[p]repare
an inventory of damaged personal property show ng the quantity,

description, actual cash value and anount of |oss. Attach al

bills, receipts and rel ated docunents that justify the fiqgures in

the inventory.” |d. at 897 (enphasis added). A simlar

provision within the Policy here states that as a duty after |oss

the insured shall “at our [Defendant’s] request, give us conplete
inventories of the damaged and undamaged property. |Include
guantities, costs, values and amobunt of loss clained.” Pls.

Conmpl . Ex. A at 2.
Unli ke Burton, the policy here does not require the

attachnment of docunmentation as one of the duties after |oss.

15



This omtted requirenent under the Policy is persuasive, and the
Court finds the policy is anmbiguous as to the proof requirenment
under (3)(e)(3). Therefore, the matter shall proceed to trial
where the parties will be left to their proofs over how much
Plaintiffs “actually spent” in their replacenent.

For these reasons, Defendant’s notion for summary

judgnent is denied as to Plaintiffs’ contract claim

2. Plaintiffs' Bad Faith daim

Def endant al so seeks summary judgnent on Plaintiffs’
al l egation that Defendant exercised bad faith in denying
Plaintiffs’ claimunder the Policy. See 42 Pa. Cons. Stat. 8§
8371 (2007). That statute provides a private right of action for
bad faith. Specifically it provides:

In an action arising under an insurance policy, if the
court finds that the insurer has acted in bad faith

1 Plaintiffs argue that Defendant’s independent adjuster,

Chri stopher Wxted, entered into an oral agreenment on behal f of
Def endant to rel ease the depreciation funds once Plaintiffs were
80 percent conpleted with repairs and M. Wxted inspected the
work. See Pls.” Br. in Qop’'n to Def.’s Mot. for Sutm J. 6-7;
Pagano Dep. 19:21-21:3, 31:22-32:5, Feb. 17, 2011. To the extent
Plaintiffs contend this oral agreenent is valid and enforceabl e
as either a separate agreenent between the parties or a contract
nodi fi cation, such contentions are unavailing. This 80 percent
threshol d for rel easi ng deprecati on does not appear in the
Policy. And, Plaintiffs fail to provide evidence of

consi deration Defendant received in return for entering into the
al l eged oral agreenment. WMbreover, the Court finds no evidence
that Plaintiffs reasonably relied on M. Wxted' s representation
to their detrinment. Therefore, the alleged oral agreenent
between the parties is inmaterial in disposing of the instant
not i on.

16



toward the insured, the court may take all of the
foll ow ng acti ons:

(1) Award interest on the anount of the claimfrom
the date the claimwas nmade by the insured in
an anmount equal to the prinme rate of interest
pl us 3%

(2) Award punitive damages agai nst the insurer.

(3) Assess court costs and attorney fees agai nst
the insurer.

Id. Wiile “bad faith” is not statutorily defined, to establish a
claimfor bad faith denial of insurance coverage under
Pennsylvania law, a plaintiff nmust show “with clear and
convincing evidence: (1) that the insurer |acked a reasonable
basis for denying benefits; and (2) that the insurer knew or

reckl essly disregarded its |ack of reasonable basis.” Klinger v.

State Farm Mut. Auto. Ins. Co., 115 F. 3d 230, 233 (3d Cr. 1997);

see Terletsky v. Prudential Prop. & Cas. Ins. Co., 649 A 2d 680,

688 (Pa. Super. Ct. 1994). “dCdear and convincing evidence is
evidence that is ‘so clear, direct, weighty and convincing as to
enable the [fact finder] to cone to a clear conviction, wthout
hesitancy, of the truth of the precise facts in issue.”” Burrel

v. United Healthcare Ins. Co., No. 00-4697, 2001 WL 873221, at *1

(E.D. Pa. July 30, 2001) (Robreno, J.) (quoting U.S. Fire Ins.

Co. v. Royal Ins. Co., 759 F.2d 306, 309 (3d Cr. 1985)).

Therefore, in this case “in order to defeat a notion for summary
judgment, a plaintiff nust showthat a jury could find by ‘the

stringent |evel of clear and convincing evidence,’” that the

17



i nsurer |acked a reasonable basis for its handling of the claim
and that it recklessly disregarded its unreasonabl eness.” 3039 B

St. Assocs., Inc. v. Lexington Ins. Co., 740 F. Supp. 2d 671, 677

(E.D. Pa. 2010) (Robreno, J.) (quoting Polselli v. Nationw de

Mut. Fire Ins. Co., 23 F.3d 747, 750 (3d G r. 1994)); see

Kosierowski v. Allstate Ins. Co., 51 F. Supp. 2d 583, 588 (E. D

Pa. 1999) (“[P]laintiff’s burden in opposing a summary judgnent
nmotion is commensurately high, because the court nust view the
evi dence presented in |ight of the substantive evidentiary burden
at trial.”).

Plaintiffs respond to Defendant’s notion with three
argunents. First, they argue that the policy provisions of the
i nsurance contract, on the whole, are “confusing, contradictory,
unr easonabl e and created in the utnost bad faith.” Pls.” Br. in
Qop’'n to Def.’s Mot. for Sunm J. 9. Second, Defendant acted
unreasonably when relying on the policy to deny their clains.
Third, they argue that Defendant w thheld various cl ai mchecks
owed to Plaintiffs in bad faith. The Court addresses each

argunent in turn and finds that Defendant has carried the day.

a. Defendant’s all eged bad faith policy

In essence, a statutory bad faith clai mnust be an
“unreasonabl e and intentional (or reckless) denial of benefits.”

UPMC Health Sys. v. Metro. Life Ins. Co., 391 F.3d 497, 506 (3d

Cr. 2004). Thus, Plaintiffs’ apparent claimthat the drafting

18



of policy language itself was in bad faith'? is not actionable
under Pennsylvania |law. See id. (concluding that bad faith claim
under Pennsylvania |law nust relate to a denial of benefits and
does not apply to singular dispute over contract terns). To be
sure, there are a fewlimted areas that courts have extended
statutory bad faith beyond the denial of clainms. Yet, in each
case the bad faith claimwas related to specific conduct of the

insurer follow ng the issuance of a policy. See, e.qg., WW.

Realty, Inc. v. Northern Ins. Co., 334 F.3d 306, 317-18 (3d G

2003) (bad faith actionable for failing to follow internal

gui del i nes); Bonenberger v. Nationwde Mut. Ins. Co., 791 A 2d

378, 381 (Pa. Super. C. 2002) (bad faith actionable for failing
to follow Nationw de’s Pennsyl vania Best C ains Practice Manual);

O Donnell ex rel. Mtro v. Allstate Ins., 734 A 2d 901, 906 (Pa.

1999) (bad faith may occur fromlitigation m sconduct); Liberty

Mut. Ins. Co. v. Marty’s Exp., Inc., 910 F. Supp. 221 (E. D. Pa.

1996) (extending bad faith to insurer’s rating and coll ecting of
prem uns in accordance with retrospective policy). Plaintiffs

point to no case--nor has the Court found any case--that holds

12 In addition to allegations that Defendant unreasonably

denied its claimpaynents, Plaintiffs alleged in their Conplaint
that Defendant acted in bad faith by “[a]Jttenpting to deceive the
i nsureds by using a confusing and contradictory policy of
insurance.” Pls.” Conpl. ¥ 26. Wile the Conplaint alleges the
bad faith use of this Policy, Defendant will of course use the
policy it drafted. Accordingly, Plaintiffs allegation is better
viewed, and its briefing in this notion confirnms this view that
Defendant’s bad faith was in its drafting of the Policy.
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just the drafting of a policy, or “using a confusing and
contradictory policy of insurance,” actionable. The Court
declines to extend statutory bad faith to territory where neither

t he Pennsylvania | egislature nor its courts have gone before.

b. Def endant’ s al | eged unreasonabl e deni al of
Plaintiffs' claim

To the extent that Plaintiffs argue that Defendant’s
use of the policy resulted in “an unreasonable and intentional
(or reckless) denial of benefits,” this also fails as a matter of

law. UPMC Health Sys., 391 F.3d at 506. As expl ai ned above, the

Court finds that the policy is anbiguous as to what proof is
requi red under 3)(e)(3). Yet, anbiguity is not bad faith
| ndeed, an anbi guous contract termis one that is subject to nore

t han one reasonable interpretation. See Burton, 845 A 2d at 893.

Therefore, Defendant’s interpretation here, relying upon the
books and records provision to require specific docunentation,
al t hough unpersuasive to the Court, was reasonable and cannot be

the basis for a claimof bad faith. See Toll Naval Assocs. V.

Lexi ngton Ins. Co., No. 03-6537, 2005 W. 1923836, at *4 (E.D. Pa.

Aug. 10, 2005). Hence, no jury could conclude, by clear and
convi nci ng evi dence, that Defendant acted unreasonably in denying

Plaintiffs’ claim?®

13 Mor eover, even assum ng that Defendant unreasonably

Wi thheld clains due to its confusing and contradictory policy,
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C. Defendant’s all eged bad faith from
wi t hhol di ng paynent

Def endant argues that sunmary judgnent is al so
appropri ate because Defendant’s all eged del ayi ng of clai m paynment
was not in bad faith. 1In response to Defendant’s notion for
summary judgnent, Plaintiffs present docunentary evidence that
one clai mcheck issued by Defendant was all egedly del ayed over
two nonths. Plaintiffs also provide testinony that Defendant had
del ayed paynments on several other occasions in the settlenment of
Plaintiffs’ claim Both argunents are unavaili ng.

As to the claimpaynment specifically referred to with
docunentary evidence by Plaintiffs, the Court finds that such
delay, if any, was reasonable. Plaintiffs provide that Defendant
i ssued a paynent check under the clains at issue here dated on
February 16, 2009, but was not tendered to Plaintiffs until on or
about April 15, 2009. PlIs.” Conmpl. Ex. B. Plaintiffs argue that
this delay of approximately two nonths illustrates Defendant’s
bad faith. Pls.” Br. in OQop’'n to Def.’s Mdt. for Sumtm J. 12-13.

Nonet hel ess, the policy states that |oss paynents will issue

there is no record evidence that Defendant acted with the
required state of mind. See Klinger, 115 F.3d at 233

(recogni zing plaintiffs nmust show to succeed in bad faith claim
“[t]hat the insurer knew or recklessly disregarded its |ack of
reasonabl e basis.”). Accordingly, a reasonable jury could not
concl ude, by clear and convincing evidence, that Defendant acted
in bad faith in witing and applying its policy to Plaintiffs’

i nsurance cl aim
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within thirty days fromthe time Defendant receives a Sworn Proof
of Loss. Pls.’s Conpl. Ex. A at 13. The parties do not dispute
that the Sworn Proof of Loss with respect to this check was
signed and notarized on March 17, 2009. Therefore, by the
Court’s calculation, the check was tendered within the thirty
days provided in the Policy. Defendant provides no explanation
as to why the check issued in February. Nonetheless, Plaintiffs
point to no evidence that such delay was unreasonable. Wthout
such evidence, by conplying with the terns of the policy,

Def endant has acted reasonably. Cf. London v. Ins. Placenent

Facility of Pa., 703 A.2d 45, 50 (Pa. Super. C. 1997) (holding

that defendants conplied with terns of policy and therefore
rejecting plaintiffs’ claimof bad faith).

Plaintiffs al so support their claimof bad faith by
provi ding testinonial evidence that the nonpaynment of clains
occurred nultiple tines in this case. Pegano Dep. 51:3-5, Feb.
17, 2011. This evidence is insufficient to defeat Defendant’s
nmotion for summary judgnent. Plaintiffs submtted the deposition
testinony of Plaintiffs’ public clains adjuster George Pagano.
Wthin his testinony, M. Pagano states that Defendant repeatedly
del ayed sending checks to Plaintiffs and that Plaintiffs had to
“beg for the noney.” Pegano Dep. 47:24, Feb. 17, 2011. What
Plaintiffs do not provide, however, is evidence that Plaintiffs

were entitled to such noney when request ed.
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| ndeed, Defendant’s exhibits show that in regards to
the clains under the Policy, Plaintiffs submtted three Sworn
Proof of Loss statements. See Def.’s Br. in Supp. of Mt. for
Summ J. Exs. B-D. In accordance with the Policy, Defendant has
thirty days to pay Plaintiffs’ clainms. See Pls.” Conpl. Ex. A
at 13. Wiile M. Pagano conpl ai ned that many paynents were
del ayed, he does not identify any specific paynent that failed to
conply with the Policy terms. Thus, on this record, no
reasonabl e jury could conclude, by clear and convincing evi dence,
that any delay of paynents was unreasonabl e.

What is nore, assum ng, arguendo, that Defendant did
del ay the paynent of clains, courts in Pennsylvania have declined
to draw a bright line for finding unreasonabl eness because of
delays in settling or frominvestigating clains. |ndeed, under
certain circunstances, delays of up to forty-two nonths are

insufficient to show bad faith. See, e.qg., Thonmer v. Allstate

Ins. Co., --- F. Supp. 2d ----, No. 10-375, 2011 W 1755240, *10

(E.D. Pa. May, 9, 2011); Wllians v. Hartford Cas. Ins. Co., 83

F. Supp. 2d 567, 572 (E.D. Pa. 2000); Quaciari v. Allstate Ins.

Co., 998 F Supp. 578, 582-83 (E.D. Pa. 1998); see also

Morrisville Pharm, Inc. v. Hartford Cas. Ins. Co., No. 09-2868,

2010 W 4323202, at *5 n.40 (E.D. Pa. Cct. 29, 2010) (describing
cases holding that “spans of thirteen to fifteen nonths to

process clains are reasonable”). Wthout nore evidence from
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Plaintiffs, no reasonably jury could conclude, by clear and
convi nci ng evidence, that a delay of at worst two nonths was
unr easonabl e.

And, even assum ng further that such del ay was
unreasonabl e, there is no record evidence to indicate what this
del ay was for and, therefore, no evidence as to why Defendant did
del ay subm ssion of paynents to Plaintiffs. Thus, there is no

evidence this delay was knowi ng or reckless. See 3039 B Street

Assocs., 740 F. Supp. 2d at 677 (“[Mere negligence or bad
judgnent is not bad faith.”) (quoting Polselli, 23 F.3d at 751).
In sum |ooking at all of Defendant’s actions in total,
Plaintiffs fail to point to any evidence fromwhich a jury could
clearly and convincingly find that Defendant “l|acked a reasonabl e
basis for denying benefits” and “knew or recklessly disregarded
its lack of a reasonable basis,” Klinger, 115 F.3d at 233.
Accordingly, the Court wll grant Defendant’s notion as to

Plaintiffs’ bad faith claim Count I111.

C. Remand to State Court

Because the Court will grant Defendant’s notion for
summary judgnent on Plaintiffs’ bad faith claim the anmount in
controversy falls bel ow the $75,000 t hreshold under 28 U. S.C. §
1332(a) for diversity jurisdiction. Wile the Court need not

remand this action to state court, it has discretion to remand.
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See 28 U.S.C. 8 1367(c)(3) (“The district courts may decline to
exerci se supplenental jurisdiction over a claimunder subsection
(a) if . . . the district court has dism ssed all clains over

which it has original jurisdiction.”); 14AA Charles Alan Wi ght,

et al., Federal Practice & Procedure 8§ 3702.4 (4th ed. 2009)

(“[El]ven if part of the plaintiff’'s claimis dismssed, for
exanple, on a notion for summary judgnent, thereby reducing the
plaintiff’s remaining claimbelow the requisite anount in
controversy, the district court retains jurisdiction to

adj udi cate the balance of the claim”). Indeed, “where the claim
over which the district court has original jurisdictionis

di sm ssed before trial, the district court nust decline to decide
t he pendent state clainms unless considerations of judicial
econony, conveni ence, and fairness to the parties provide an

affirmative justification for doing so.” Borough of West Mfflin

v. Lancaster, 45 F.3d 780, 788 (3d Cir. 1995). Here, the Court

has worked extensively with the parties disposing of several
i ssues and preparing the case for trial. The Court and the
parties are ready, willing, and able to proceed to trial. 1In the
interests of judicial econony and comty, the Court, in the

exercise of its discretion, declines to remand t he case.

V. CONCLUSI ON

For the foregoing reasons, Defendant’s notion for
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summary judgnent of Count | will be denied, and its notion for
summary judgnent of Count 11l will be granted. An appropriate

Oder will follow.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M TCH S AUTO SERVI CE : CIVIL ACTI ON

CENTER, Inc., et al., : NO. 10-3413
Plaintiffs, :

V.

STATE AUTOMOBI LE MJTUAL
| NSURANCE COMPANY,

Def endant .
ORDER
AND NOW this 24th day of October, 2011, it is hereby
ORDERED t hat Defendant’s notion for summary judgnment (doc. no.
20) is GRANTED in part and DENIED in part as foll ows:
1) Def endant’s notion is DENIED as to Plaintiffs’
Count One claimfor breach of contract;
2) Def endant’ s notion is GRANTED as to Plaintiffs’
Count Three statutory bad faith claim
It is hereby further ORDERED that Plaintiffs’ notion

for leave to file a response brief (doc. no. 23) is GRANTED. *

AND I'T | S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.

14 The Court considered the substance of Plaintiffs’

response brief in the disposition of Defendant’s notion for
summary judgnent .



