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Shaki | a Naki a Wal | ace was charged by information with
one count of fraud and related activity in connection with
conputers, in violation of 18 U S.C. § 1030(a)(4), and one count
of aggravated identity theft, in violation of 18 U.S.C. §
1028A(a)(1). On Septenber 11, 2009, she entered guilty pleas to
t hese charges, pursuant to a plea agreenent with the governnent.

Ms. Wallace has filed a notion under 28 U.S. C. 8§ 2255
to vacate, set aside, or correct her sentence. The governnent
has filed a notion to dismss the defendant’s notion on the
ground that the defendant signed a plea agreenent in which she
expressly waived all rights to appeal or to collaterally attack
her conviction, sentence, or any other matter relating to the
prosecution.

On January 15, 2010, the Court sentenced the defendant
to a sentence of 42 nonths inprisonnment for counts 1 and 2. The
Court determ ned that the total offense |level for count 1 under

t he advi sory Sentencing Cuidelines was 15 and that count 2



requi red a mandatory consecutive sentence of two years. The
Court also found that the defendant’s crimnal history category
was 1, producing an effective advisory sentencing range of 42 to
48 nmonths. The sentence was | ess than the conbined statutory
maxi mum of seven years and did not represent an upward departure
or variance fromthe applicable guideline range. |In short, the
circunstances outlined in the plea agreenment in which a
collateral attack under 8§ 2255 would be permtted did not occur.

The | anguage from paragraph 10 of the plea agreenent
states that Ms. Wall ace waived her right to appeal her conviction
or sentence, subject to specific exceptions that are not present
here, and that she waived her right to collaterally attack her
conviction and sentence by way of a 8 2255 notion (or

ot herwi se).?

! Paragraph 10: In exchange for the undertakings nade by
the governnent in entering this plea agreenent, the defendant
voluntarily and expressly waives all rights to appeal or
collaterally attack the defendant’s conviction, sentence, or any
other matter relating to this prosecution, whether such a right
to appeal or collateral attack arises under 18 U.S.C. § 3742, 28
US C 8§ 1291, 28 U S.C 8§ 2255, or any other provision of |aw
This waiver is not intended to bar the assertion of
constitutional clains that the relevant case | aw hol ds cannot be
wai ved.

a. Not wi t hst andi ng t he wai ver provision above, if the
gover nnent appeals fromthe sentence, then the
defendant may file a direct appeal of his
sent ence.

b. | f the governnent does not appeal, then
not wi t hstandi ng the wai ver provision set forth in
t hi s paragraph, the defendant may file a direct

2



The United States Court of Appeals for the Third
Crcuit has held that a collateral waiver provision contained in
a plea agreenent is enforceable if it (1) was know ng and
voluntary, and (2) does not work a mi scarriage of justice.

United States v. Mabry, 536 F.3d 231, 237 (3d Cir. 2008). This

wai ver is enforceable unless Ms. Wall ace establishes that his
wai ver was not knowi ng or voluntary or that uphol ding the waiver
woul d constitute a “m scarriage of justice.”

The first question is whether the defendant has shown
t hat her waiver was not know ng or voluntary. The defendant has
not even tried to do so. The defendant does not assert that she

did not understand that she was giving up the right to appeal or

appeal but may raise only clains that:

(1) the defendant’s sentence on any count of
convi ction exceeds the statutory maxi mum for
that count as set forth in paragraph 6 above;

(2) the sentencing judge erroneously departed
upward pursuant to the Sentencing Cuidelines;

(3) the sentencing judge, exercising the Court’s
di scretion pursuant to United States v.
Booker, 543 U.S. 220 (2005), inposed an
unr easonabl e sentence above the final
Sent enci ng Gui del i ne range determ ned by the
Court; and/or

| f the defendant does appeal pursuant to this paragraph, no issue
may be presented by the defendant on appeal other than those
described in this paragraph.



to file a 8 2255 notion. The defendant contends that she was
deprived of the effective assistance of counsel.

The second question is whether enforcenent of the
col l ateral waiver provision would work a m scarriage of justice.
The Court of Appeals has set forth several factors to consider
when determ ni ng whet her the enforcenent of an ot herw se proper
wai ver would work a m scarriage of justice. These factors
include “the clarity of the error, its gravity, its character
(e.g., whether it concerns a fact issue, a sentencing guideline,
or a statutory maxi num, the inpact of the error on the
defendant, the inpact of correcting the error on the governnent,
and the extent to which the defendant acquiesced in the result.”

United States v. Khattack, 273 F. 3d 557, 563 (3d G r. 2001)

(quoting United States v. Teeter, 257 F.3d 14, 25-26 (1st Gr

2001); Mabry, 536 F.3d at 242-43. The sane standard applies to
wai vers of appeals and wai vers of collateral review. See, e.d.,

United States v. GmM nnett, 483 F.3d 200, 202, 203-206 (3d Cir.

2007) (appeal); Mabry, 536 F.3d at 236-37 (collateral review.
The Court concludes that enforcement of the collateral

wai ver provision would not work a m scarriage of justice. The

defendant pled guilty to and admtted the charges after a

t hor ough col l oquy by the Court and the Court inposed a sentence

within the advisory Quideline range and did not take any



significant action which either party failed to anticipate or
addr ess.

In her notion, the defendant argues that her counsel
failed to thoroughly investigate the loss figures in either
di scovery or as set forth in the pre-sentence report, and that he
was derelict in not seeking a variance under 18 U S. C.

8§ 3553(a)(7) [the need to provide restitution to any victins of
the offense]. These issues do not present an allegation of an
absence of jurisdiction, an illegal sentence, or any other

m scarriage of justice. Besides the discovery provided to the
def endant prior to the plea, the Probation Departnent

i ndependently investigated the issue of loss and drewits own
conclusions in the pre-sentence report.

As the Seventh Circuit has held, “waivers are
enforceable as a general rule; the right to nmount a collatera
attack pursuant to 8 2255 survives only with respect to those
di screte clainms which relate directly to the negotiation of the

wai ver.” Jones v. United States, 167 F.3d 1142 (7" Cir. 1998).

Accord United States v. Wiite, 307 F.3d 336, 344 (5'" Gr. 2002);

Davila v. United States, 258 F.3d 448, 451 (6'" CGir. 2001);

United States v. Cockerham 237 F.3d 1179, 1182 (10'" Gir. 2001);

DeRoo v. United States, 223 F.3d 919, 924 (8'" Cir. 2000); United

States v. Dielevic, 161 F.3d 104, 107 (2™ G r. 1998).




The Court concludes that the defendant’s wai ver was
knowi ng and voluntary, and the petition does not present a claim
t hat suggests a mscarriage of justice. The Court will grant the
governnment’s notion and dism ss the petition.

An appropriate order follows separately.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
SHAKI LA NAKI A WALLACE : NO. 09- 553
ORDER

AND NOW this 12'" day of October, 2011, upon
consi deration of the defendant’s Mdttion to Vacate, Set Aside, or
Correct Sentence Under 28 U. S.C. 8§ 2255 (Docket No. 21), the
government’ s opposition, and the defendant’s responses thereto,
| T I'S HEREBY ORDERED that said notion is DENIED for the reasons
stated in a nenorandum of | aw bearing today’'s date.

| T IS FURTHER ORDERED that a certificate of
appeal ability is denied because the defendant has not make a

substantial show ng of the denial of a constitutional right.

BY THE COURT:

/sl Mary A. MLaughlin
MARY A. McLAUGHLIN, J.



