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OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on five defense notions
to dismss plaintiffs’ Conplaint.
COVPLAI NT
On Novenber 19, 2010 plaintiffs Reginald Dennis and
Renee Dennis, and their son, B.D., a minor,! filed a nineteen-
count civil Conplaint in this matter. The Conplaint alleges that
numer ous defendants violated their civil rights pursuant to

42 U. S. C. 88 1981, 1983 and 1985. The Conplaint also all eges

1 Because B.D. is a minor, he can bring a claimby and through his

parents and natural guardians as his “next friend”, or by a guardian ad litem
See Fed. R Civ.P. 17(b)(2).

In paragraph 5 of the Conplaint, plaintiffs allege that
“Plaintiff, B.D., a mnor, is the first and only child of Reggi e and Renee
[Dennis]....” Mdreover, the portions of the Conplaint describing B.D.’s birth
i ndicate that Renee Dennis is B.D.’s biological nother.

However, the Conplaint does not specify that Reggi e Dennis and
Renee Dennis are bringing their own clains individually, nor does it specify
that they are bringing B.D.’s clainms as his parents and natural guardians or
as his legal guardians. Because this was not addressed in any of the five
notions to dismiss, | do not address is further here.
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negl i gence, malicious prosecution, civil conspiracy, and
intentional infliction of enotional distress pursuant to
Pennsyl vani a state | aw.

The Conpl aint arises fromthe tenporary renoval of B.D.
fromhis parents’ custody. Specifically, paragraph 5 of the
Conmpl aint alleges, in part:

On Decenber 9, 2009 B.D. was renoved fromhis
parents by an ex parte order obtained when

Del aware County Children and Youth Services

enpl oyees nade reckl ess m srepresentations to the
Del aware County Court w thout any opportunity for
Reggi e and Renee to be heard. Thereafter, B.D
was placed in foster care and separated fromhis
nmot her, Renee, for nine nonths and was separated

fromhis father, Reggie, for over one year in
violation of his constitutional rights.

Conpl ai nt, paragraph 5.
Plaintiffs request an award agai nst defendants of
conpensatory and punitive damages and injunctive relief.

MOTI ONS TO DI SM SS

The five notions filed by defendants, and the responses
of plaintiffs, which are before the court, are as foll ows.
On January 7, 2011, defendants Mary Gernond, Meta

Wertz, Beth Prodoehl,? Patricia McGettigan, G na Gancristiforo

2 In the Complaint, defendant’s nane is listed as “Beth Prodoehl”,
al t hough the motion to dismiss filed by defendants provi des her name as “Beth
Prodochl”. No party has nmoved to amend the caption. Therefore, this Opinion
and Order will refer to defendant as Beth Prodoehl.
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and the County of Delaware filed a notion to dismss.?
Plaintiffs responded on January 20, 2011.°%

On January 13, 2011, defendants G M chael G een and
Mchael R Galantino filed a notion to dismiss.® Plaintiffs
responded on January 27, 2011.°

On January 18, 2011, defendants Pennsylvania State

Uni versity Hershey Medical School, Danielle K Boal, MD., and

3 Def endants’ notion to dismiss is entitled Mtion of Defendants,
County of Del aware on Behalf of its Council, Mary Gernmond, Meta Wertz, Beth
Prodochl, Patricia MGettigan and G na G ancristiforo to Dismss Plaintiffs’
Conpl ai nt Pursuant to Federal Rule of G vil Procedure 12(b)(6) or,
Alternatively, to Strike the Pleading Under Fed.R C. P. 12(f). Defendants
filed an acconmpanyi ng nenorandum of |aw entitled Menorandum of Law i n Support
of Mbdtion of Defendants, County of Del aware on Behalf of its Council, Mary
Gernond, Meta Wertz, Beth Prodochl, Patricia MGettigan and G na
G ancristiforo to Dismiss Plaintiffs’ Conplaint Pursuant to Federal Rule of
Cvil Procedure 12(b)(6) or, Alternatively, to Strike the Pleadi ng Under
Fed. R C. P. 12(f).

On June 17, 2011, | granted the Stipulation of Counsel to
Substitute Party Defendant, which renpved Del aware County Council as a party
def endant and substituted the County of Del aware.

4 Plaintiffs’ response is entitled Answer to Defendants, County of
Del aware on Behalf of its Council, Mary Gernond, Meta Wertz, Beth Prodoehl,
Patricia McGettigan and G na G ancristiforo Motion to Dismss Plaintiffs’
Conpl ai nt Pursuant to Federal Rule of G vil Procedure 12(b)(6) or,
Alternatively, to Strike the Pleading Under Fed.R C. P. 12(f). Plaintiffs
filed an accompanyi ng nenorandum of law titled Menorandum of Law in Opposition
of Defendants, County of Del aware on Behalf of its Council, Mary Gernond, Meta
Wertz, Beth Prodoehl, Patricia MCGettigan and G na G ancristiforo to Dismiss
Plaintiffs’ Conplaint Pursuant to Federal Rule of Civil Procedure 12(b)(6) or,
Alternatively, to Strike the Pleading Under Fed.R C. P. 12(f).

5 Def endants’ motion to dismiss is entitled Defendants’, G M chael
Green and M chael R Galantino Motion to Disnmiss. Defendants filed an
acconpanyi ng menorandum of |aw entitled Defendants’ G M chael Green and
M chael R Gal anti no Menorandum of Law in Support of Their Mtion to Dism ss
Pursuant to Rule 12(b)(6).

6 Plaintiffs' response is entitled Menmorandum of Law in Opposition
to Motion of Defendants G M chael Green and M chael R Gal anti no Under
Rule 12(b)(6) to Dismss and Rule 8 to Strike.
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Kathleen D. Eggli, MD. filed a notion to dismss.” Plaintiffs
responded on February 7, 2011.8

On January 19, 2011, defendants Allan R Dedong, MD.,
Nenours Foundati on and Edward Speedling filed a notion to

disnmiss.® Plaintiffs responded on February 1, 2011.1%

Finally, on January 28, 2011, defendant C ndy W

! Def endants’ notion to dismiss is entitled Mtion of Defendants
Penn State Hershey Medical School, Danielle K Boal, MD., and Kathl een D.
Eggli, MD., to Disnmiss. Defendants filed an acconpanyi ng menorandum of | aw

entitled Menorandum of Law in Support of Mdtion of Defendants Penn State
Her shey Medi cal School, Danielle K Boal, MD., and Kathleen D. Eggli, MD.,
to Dismss.

8 Plaintiffs’ response is entitled Answer to Defendants, Penn State
Her shey Medi cal School, Danielle K Boal, MD. and Kathleen Eggli, MD.’s
Motion to Disnmiss. Plaintiffs filed an acconpanyi ng menor andum of | aw
entitled Mermorandum of Law in Opposition to Motion of Defendants, Penn State
Her shey Medi cal School, Danielle K Boal and Kathleen D. Eggli, to Dismss
Plaintiffs’ Conpl aint.

In the caption of the Conplaint, defendant Boal is referred to as
Daniell B. Boal, MD. In paragraph 18 of the Conplaint, she is referred to as
Danielle W Boal. 1In her notion to dism ss and supporting menmorandum and in
plaintiffs’ answer and opposi ng menorandum she is referred to as Danielle K
Boal , M D.

One can assune that Dr. Boal’'s counsel (who signed his notion and

menor andum as “Attorney for Defendants, ...Danielle K Boal, MD. ...") knows
his client’s nane. However, no one has filed a notion to amend the caption.
Accordingly, | will continue to refer to defendant in the caption as Daniell

B. Boal, MD. and to refer to her in connection with her nbtion to dism ss as
Danielle K. Boal, MD. Nunerous references to her throughout the Opinion as
Dr. Boal or defendant Boal, however, will nobot npbst of the confusion.

9 Def endants’ motion to dismss and acconmpanyi ng nenorandum of | aw
are entitled Mtion of Defendants, Allan R DeJong, MD., The Nenours
Foundati on and Edward Speedling, to Disnmiss Plaintiffs’ Conplaint Pursuant to
Federal Rules of Civil Procedure 8(a)(2) and 12(b)(6), or Alternatively, to
Strike the Complaint Pursuant to Rule 8(a)(2) with Supporting Menmorandum

10 Plaintiffs' response is entitled Menmorandum of Law in Opposition
to Motion of Defendants, Allan R DeJdong, Edward Speedling and Nernours
Foundation to Dismiss Plaintiffs’ Conplaint Pursuant to Federal Rules of Civil
Procedure 8(a)(2) and 12(b)(6), or Alternatively, to Strike the Conpl aint
Pursuant to Rule 8(a)(2).
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Christian, MD. filed a motion to dismss.* Plaintiffs
responded on February 16, 2011.12

Oral argument on defendants’ notions was held before ne
on June 17, 2011. At the conclusion of oral argunent, the matter
was taken under advisenent. Hence this Opinion.

SUMVARY OF DECI SI ON

For the reasons expressed below, the notion to disn ss
plaintiffs’ Conplaint filed by defendants Mary Gernond, Meta
Wertz, Beth Prodoehl, Patricia McGettigan, G na Gancristiforo
and the County of Delaware is granted in part and denied in part.
The four notions to dismss plaintiffs’ Conplaint filed by the
remai ni ng def endants are each granted. ®®

As a result, plaintiffs’ clainms are dism ssed with

prejudi ce regarding the follow ng counts of the Conplaint:

Count |: plaintiffs’ Fourteenth Amendnent
substantive and procedural due process cl ains
agai nst def endant Del aware County for deputi zing

1 Defendant’s notion to disnmiss is entitled Defendant Cindy W
Christian MD.’s Mdtion to Dismss the Conplaint. Defendant filed an
acconpanyi ng menor andum of |aw entitled Menorandum in Support of Defendant
Cndy W Christian, MD.’s Mtion to Dismss the Conplaint.

12 Plaintiff’s response is entitled Plaintiffs’ Menorandum of Law in
Opposition to Mtion of Defendant, Cindy W Christian to Dismiss Plaintiffs’
Conpl ai nt .

13 Def endants Allan R DeJong, M D., Nempurs Foundation, Edward
Speedl i ng, Del aware County District Attorney G M chael G een, and Deputy
District Attorney Mchael R Galantino, in addition to their nmotions to
di smiss, bring notions to strike the Conplaint pursuant to Federal Rule of
Cvil Procedure 8(a)(2). | deny these defendants’ notions to strike the
Conpl aint, together with the notion to strike the Conplaint filed on behal f of
def endants Mary Gernond, Meta Wertz, Beth Prodoehl, Patricia MGCettigan, G na
G ancristiforo, and the County of Del aware.
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an enpl oyee of Delaware County Children and Youth

Services to act as a deputy clerk of court for all
dependency matters in place of the county’'s Ofice
of Judicial Support;

Count 11: plaintiffs’ Fourteenth Anendnent
substantive and procedural due process clains

agai nst CYS enpl oyees, defendants Wert z,
McGettigan, and G ancristiforo, for an all eged
delay in filing an ex parte nenorandumw th the
court concerning termnation of plaintiff parents’
parental rights;

Count 1V: plaintiffs’ Fourteenth Anendnent
procedural due process clai magainst defendant

Del aware County for the alleged policy of delaying
t he schedul i ng of dependency heari ngs;

Count VI: plaintiffs’ Fourteenth Anendnent
substantive due process cl ai magai nst def endant
Del aware County for CYS s reliance on defendant
Dr. Dedong’ s investigations, reports and

t esti nony;

Count VIl: plaintiffs’ Fourteenth Amendnent
substantive due process cl ai magai nst def endant
Dr. Dedong for multiple m srepresentations of
medi cal findings to support false accusations of
child abuse and rel ated acti ons;

Count VIlI: plaintiffs’ clainms pursuant to

42 U. S.C. 88 1981, 1983, 1985 agai nst defendants
Dr. Dedong, Wertz, MGettigan and Speedling for
conspiring to deprive plaintiffs of their equal
protection and due process rights based on gender
bias and racial aninmus in their entirety;

Count I X: plaintiffs’ Fourteenth Anendnent
procedural due process claimagainst defendants
Dr. Dedong, CGernond, Wertz, MGettigan

G ancristiforo, and Del aware County for adopting
t he nedi cal presunption that a subdural hematom
(“SDH') is caused by abuse as a |l egal presunption
i n dependency and crim nal cases;

Count X: plaintiffs’ Fourteenth Anendnent
substantive and procedural due process clains
agai nst defendant Del aware County for failing to
properly train CYS workers, supervisors and
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adm ni strators about dependency proceedi ngs;

Count XI: plaintiffs’ clainms pursuant to 42 U. S. C
88 1981 and 1985 agai nst defendants Dr. DelJong,
Dr. Christian, Dr. Boal and Deputy District
Attorney Galantino for conspiring to m srepresent
nmedi cal evidence concerning the age of B.D.’s
subdural hematoma to deprive M. Dennis of his
equal protection and due process rights;

Count XV: plaintiffs’ Pennsylvania state-|aw
negl i gence cl ai m agai nst defendant Dr. Doe in its
entirety; and

Count XIX: plaintiffs’ Pennsylvania state-|aw
cl ai m agai nst defendant Dr. DeJdong for intentional
infliction of enotional distress.

Plaintiffs clainms are dism ssed w thout prejudice for
plaintiffs to file a nore specific amended conpl ai nt regarding
their clains in the follow ng counts of the Conplaint:

Count |: plaintiffs’ Fourth and Fifth Amendnents
cl ai rs agai nst defendant County of Del aware
(“Del anare County”) in their entirety;

Count 11: plaintiffs’ Fourteenth Amendnent cl ains
regarding the representations in the ex parte
menor andum nade by defendants Patricia MCGettigan
Meta Wertz, and G na G ancristiforo, and
plaintiffs’ Fourth and Fifth Amendnents clains
agai nst those defendants in their entirety;

Count 1V: plaintiffs’ Fourteenth Anendnent
substantive due process cl ai magai nst defendants
McGettigan and Del aware County, and Fourth and
Fifth Amendnents cl ai ns agai nst those defendants
intheir entirety;

Count V: plaintiffs’ Fourth and Fifth Amendnents
cl ai rs agai nst Delaware County in their entirety;

Count VI: plaintiffs’ Fourteenth Anendnent
substantive due process cl ai magai nst def endant

Del aware County District Attorney G Mchael G een
(“District Attorney Geen”) for District Attorney
Green’s reliance on defendant Allen R DeJong,
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MD."s (“Dr. Dedong”) investigations, reports and
t esti nony;

Count I X: plaintiffs’ Fourteenth Anendnent
procedural due process claimagainst District
Attorney G een and Del aware County Deputy District
Attorney Mchael R Galantino (“Deputy District
Attorney @Gl antino”) for adopting the nedical
presunption that a subdural hematoma (“SDH') is
caused by abuse as a |l egal presunption in crimnal
cases;

Count X: plaintiffs’ Fourteenth Amendnent
substantive and procedural due process clains
agai nst defendants Mary CGernond, Wertz,
McGettigan, and G ancristiforo for failing to
properly train Delaware County Children and Youth
Services (“CYS’) workers, supervisors and

adm ni strators about dependency proceedi ngs, and
plaintiffs’ Fourth and Fifth Amendnents clains
agai nst defendants Gernond, Wertz, MGCettigan,

G ancristiforo, and Del aware County in their
entirety;

Count XI: plaintiffs’ clainms pursuant to

42 U.S.C. 8§ 1983 agai nst defendants Dr. DeJdong,
CGndy W Christian, MD. (“Dr. Christian),
Danielle K Boal, MD. (“Dr. Boal”), and Deputy
District Attorney Galantino for conspiring to

m srepresent medi cal evidence concerning the age
of B.D.’s subdural hematoma to deprive M. Dennis
of his equal protection and due process rights in
their entirety;

Count XIl: plaintiffs’ Fourth, Fifth, and
Fourteenth Amendnments clai ns agai nst defendants
District Attorney Green and Deputy District
Attorney Galantino in their entirety;

Count XIll: plaintiffs’ Fourth, Fifth, Sixth, and
Fourteenth Amendnent cl ai ns agai nst defendants
Kat hl een D. Eggli, MD. (“Dr. Eggli”) and Nenours
Foundation in their entirety;

Count XIV: plaintiffs’ Pennsylvania state-I|aw
negl i gence cl ai m agai nst def endant Nenours
Foundation in its entirety;

Count XVI: plaintiffs’ Pennsylvania state-I|aw
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cl ai m agai nst defendants Gernond, Wertz,
McGettigan, and G ancristiforo for malicious
prosecution in its entirety;

Count XVII: plaintiffs’ Pennsylvania state-|aw
cl ai m agai nst defendant Deputy District Attorney
Gal antino for malicious prosecution in its
entirety;

Count XVII1: plaintiffs’ Pennsylvania state-I|aw
cl ai m agai nst defendants Dr. Dedong, Wertz,
McGettigan, and Edward Speedling for civil
conspiracy inits entirety; and

Count XIX: plaintiffs’ Pennsylvania state-|aw

cl ai m agai nst defendants Wertz, MGettigan, and
Speedling for intentional infliction of enotional
di stress.

In addition, defendants’ notions to dismss plaintiffs’
clains for injunctive relief in Counts II-1V, VI, VII, IX X
Xil, and XIll are granted and those counts are dism ssed from
plaintiffs’ Conplaint with prejudice.

Def endants’ notions to strike plaintiffs’ Conplaint is
denied. Defendants’ notion to dism ss on the ground of
abstention for lack of subject matter jurisdiction is also
deni ed.

Finally, defendants’ notions to dismss plaintiffs’
Fourteenth Amendnent cl ai ns agai nst Del aware County in Counts I

1l and V of plaintiffs’ Conplaint, against defendant Gernond in
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Count 111, and agai nst defendant McGettigan in Count |V, are each
deni ed.

As a result of the forgoing rulings, the follow ng
clainms remain in plaintiffs’ Conplaint and nmay be included in the
anended conpl ai nt authorized by the within Order and Opi ni on
wi t hout change:

Count 11: plaintiffs’ Fourteenth Anendnent
substantive and procedural due process clains
agai nst def endant Del aware County;

Count 1I11: plaintiffs Fourteenth Amendnent
procedural due process claimagainst defendants
Gernond and Del awar e County;

Count 1V: plaintiffs’ Fourteenth Anendnent
procedural due process claimagainst defendant
McGettigan; and

Count V: plaintiffs’ Fourteenth Amendnent

substantive due process cl ai m agai nst def endant
Del awar e County.

JURI SDI CT1 ON

Jurisdiction in this case is based on federal question
jurisdiction pursuant to 28 U.S.C. 8§ 1331. This court has
suppl emental jurisdiction over plaintiffs’ pendent state-|aw
clains. See 28 U S.C. § 1367.

VENUE

Venue is proper pursuant to 28 U S.C. 8§ 1391(b) because
the events giving rise to plaintiff’s clains allegedly occurred
wi t hin Del aware County, Pennsylvania, which is |located within
this judicial district.

PARTI ES
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Plaintiffs are Reginald Dennis and Renee Denni s,
husband and wife, and their son, B.D., a mnor. B.D was an
infant during the relevant tine giving rise to their causes of
action.

Plaintiffs nane sixteen defendants. Fifteen of these
def endants have joi ned one of five groups of defendants, each of
whi ch groups has filed a notion to dismiss plaintiffs’ Conplaint.
The sixteenth defendant, whose nane is unknown and who is
identified as “Dr. Doe”, did not file a notion to dism ss the
Conpl ai nt .

The first group of defendants to file a notion to
dism ss is conprised of the County of Del aware (“Del aware
County”) and enpl oyees of the Del aware County Children and Youth
Services (“CYS’). These defendant enpl oyees are as foll ows:
Mary CGernmond is the admi nistrator of CYS;, Meta Wertz is the
i ntake adm ni strator of CYS; Beth Prodoehl is the kinship
adm nistrator of CYS;, Patricia McGettigan is the intake
supervisor of CYS; and G na Gancristiforo is the intake case-

wor ker of CYS.'™ The Conplaint alleges that these defendants

14 Conpl ai nt, paragraph 3.

15 Conpl ai nt, paragraphs 9-13.

In the caption of the Conplaint defendant G ancristiforo is
referred to as Gna Gancristiforo. This spelling is also utilized in
par agraphs 136 (page 30) and 478 (page 113) of the Conpl aint.

(Footnote 15 continued):

(Continuation of footnote 15):

In several places in the Conplaint, she is referred to as G na
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(collectively, the “Del aware County defendants”) are responsible
for pursuing the dependency proceedi ngs against plaintiffs.?1

The second group of defendants to file a notion to
dism ss is conprised of the Del aware County District Attorney,

G Mchael Geen, and Del aware County Deputy District Attorney,
M chael R Galantino. Plaintiffs allege that these two

def endants pursued crimnal charges against M. Dennis for the
al | eged abuse of his son.?'’

The third group of defendants that filed a notion to
dism ss is the Pennsylvania State University Hershey Medi cal
School (“PSUHMS"), ' along with two enpl oyees; Danielle K
Boal, MD., who is a radiologist, and Kathleen D. Eggli, MD.
who is the Chair of the Radiology Departnment.® These defendants
(collectively, the “PSUHMS defendants”) allegedly provided an

expert medical report in preparation for the crimnal prosecution

G ancristoforo or Ms. G ancristoforo, for exanple: paragraphs 13 (page 7),
137 (page 31), 508 (page 121), 522 (page 125), and 527 (page 127); and in the
descriptive headings for Counts Il (page 28), |IX (page 125), X (page 131), and
XVl (page 154).

One can assune that Ms. G ancristiforo’ s counsel (who signed her
nmotion to disnmiss and nmenorandumin support as “Attorney for...Gd na
G ancristiforo”) knows her client’s nane. In addition, no one has filed a
notion to amend the caption. Accordingly, | will refer to her throughout this
pinion as Gna G ancristiforo.

16 I d.

e Conpl ai nt, paragraphs 14 and 15.

18 Count Xl Il of plaintiffs’ Conplaint nanes “Penn State Hershey
Medi cal Center” as the defendant party, although upon review of the parties’
briefs, it is apparent that “Penn State Hershey Medical Center” is used
i nterchangeably with “Pennsyl vania State University Hershey Mdical School”.

19 Conpl ai nt, paragraphs 18 and 19.
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of M. Dennis for the alleged abuse of his son.?

The fourth group of defendants filing a notion to
dism ss is The Nenmours Foundation, which owns and operates the
Al fred I. duPont Hospital for Children (“duPont Hospital”) in
W m ngton, Delaware, and two hospital enployees. Defendant
Allan R Dedong, MD. maintains a primary office at duPont
Hospital .?* Defendant Edward Speedling is a social worker at
duPont Hospital.? These defendants (collectively, the “Nenours
defendants”) allegedly investigated and reported the possible
abuse of B.D. upon his adnittance to duPont Hospital.?

Cndy W Christian, MD. filed the fifth notion to
dismss. She is a pediatrician at Childrens’ Hospital of
Phi | adel phia.?* Plaintiffs aver that Dr. Christian provided an
expert medical report in preparation for a crimnal prosecution

of M. Dennis for allegedly abusing his son.?

20 &

21 Conpl ai nt, paragraph 6.

22 Conpl ai nt, paragraph 16.

23 Conpl ai nt, paragraphs 6, 7, and 16.

24 Conpl ai nt, paragraph 17.
25 I d
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CLAI M5

Count | of plaintiffs’ Conplaint alleges procedural and
substantive due process clainms pursuant to the Fourth, Fifth, and
Fourteenth Amendnments of the United States Constitution against
Del aware County, alleging that Del aware County created a conflict
of interest by deputizing a CYS enployee to serve as the Cerk of
Juvenil e Court.

Count 11 alleges procedural and substantive due process
clainms pursuant to the Fourth, Fifth, and Fourteenth Amendnents
agai nst Ms. Wertz, Ms. McGettigan, Ms. G ancristiforo, and
Del aware County. Count Il alleges that Del aware County has a
retaliatory policy of refusing to place a child with relatives
when a renoval occurs because CYS suspects that the parents are
abusing the child, and the parents maintain their innocence.

Count 1l further alleges that defendants failed to tinely seek
protective custody of B.D. It also alleges that defendants

m srepresented facts and law in an ex parte request for
protective custody.

Count 111 contains a procedural due process claim
pursuant to the Fourth, Fifth, and Fourteenth Anendnents agai nst
Mary Cernmond and Del aware County for excessive delay in filing
t he dependency petition in violation of 23 Pa.C. S.A. § 6315, and
for m srepresentations and deficiencies in the dependency
petition.

Count 1V alleges procedural and substantive due process
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clainms pursuant to the Fourth, Fifth, and Fourteenth Amendnents
agai nst Ms. McGettigan and Del aware County for excessive delay in
schedul i ng the dependency hearing in violation of 42 Pa.C. S. A

§ 6335, and for defendants’ failure to tinely conply with

mandat ory di scovery rules in conjunction with the dependency

pr oceedi ngs.

Count V contains a substantive due process claim
pursuant to the Fourth, Fifth, and Fourteenth Anendnents agai nst
Del aware County. The county is sued for its alleged retaliatory
policy of refusing to allow plaintiff nother Renee Dennis | onger
visitation or the return of her son B.D., despite Ms. Dennis’s
full conpliance with the CYS Family Service Plan, because she
mai nt ai ned her innocence and her husband’ s innocence.

Count VI asserts a substantive due process claim
agai nst Del aware County District Attorney G M chael G een and
Del aware County for relying on the nedical opinion provided by
Dr. Dedong regarding B.D., despite Dr. Dedong' s alleged history
of biased and unreliable investigations of suspected cases of
chil d abuse.

Count VIl contains a substantive due process claim
agai nst Dr. DeJdong, alleging that he made multiple reckless
m srepresentati ons of medical findings in bad faith, which were
not objectively reasonable, in order to support false allegations
of child abuse. Count VII further alleges that Dr. Dedong’s

actions in investigating the alleged child abuse are fairly
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attributable to Del aware County and the Del aware County District
Attorney.

Count VIl asserts civil conspiracy clains pursuant to
42 U. S.C. 88 1981, 1983, and 1985 against Dr. Dedong, Ms. Wertz,
Ms. McGettigan, and M. Speedling, for conspiring to deprive
plaintiffs of equal protection of |aws and due process.

Count VI1Il is based upon defendants’ alleged gender bias and
racial aninmus. Specifically, Count VIII alleges that defendants’
actions in connection with B.D.’s renoval were notivated by
gender and racial biases against M. Dennis, as an African-
American male, and a racial bias against the Dennis famly
because of their interracial nmarriage.

Count | X alleges a due process claimunder the
Fourteenth Anmendnent against Dr. Dedong, Ms. Cernond, Ms. Wertz,
Ms. McGettigan, Ms. G ancristiforo, District Attorney G een,
Deputy District Attorney Gl antino, and Del aware County. They
are sued for adopting a nmedical presunption - that a subdural
hematoma in a child under one year of age is the result of child
abuse - as a legal presunption in the dependency and cri m nal
cases agai nst M. Dennis.

Count X contains Fourth, Fifth, and Fourteenth
Amendnent cl ai ns agai nst Ms. Cernond, Ms. Wertz, Ms. McGettigan
Ms. G ancristiforo, and Del aware County for failure to properly
train and supervise CYS enpl oyees. Count X alleges that

plaintiffs due process rights were viol ated because defendants
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failed to properly train CYS enployees regarding filing
dependency petitions, scheduling dependency trials, the
appropriate use of ex parte comrunications with the court, the
duty of candor to the court in ex parte comuni cations, the
unconstitutionality of gender bias in child abuse investigations,
and the unconstitutionality of adopting the medical presunption
identified in Count |IX

Count XI alleges a civil conspiracy claimpursuant to
42 U.S.C. 88 1981, 1983, and 1985 agai nst Dr. DeJong,
Dr. Christian, Dr. Boal, and Deputy District Attorney Gl antino.
It alleges that they conspired to deprive M. Dennis of his equal
protection and due process rights. Count Xl alleges that
def endants m srepresented the nedi cal evidence concerning the age
of B.D.’s subdural hematoma in order to continue a crimnal
i nvestigation against M. Dennis and pressure himinto pleading
guilty.

Count XIl contains Fourth, Fifth, and Fourteenth
Amendnent cl ai ns against District Attorney Green and Deputy
District Attorney Galantino for failure to train and supervise
Dr. DeJdong. It also sues District Attorney Geen for failure to
train and supervise Deputy District Attorney Gal anti no,
regardi ng the unconstitutionality of utilizing the nedical
presunption identified in Count I X as a | egal presunption.

Count XIll asserts a due process claimpursuant to the

Fourth, Fifth, and Fourteenth Anendnents agai nst PSUHVS and
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Dr. Eggli for inplenmenting PSUHVE s expert witness policy in a
di scrimnatory manner for the purpose of disadvantaging crim nal
defendants. Count X Il further alleges a claimfor ineffective
assi stance of counsel pursuant to the Sixth Anendnent. ?¢

Count XIV contains a pendent Pennsylvania state-|aw
clai mfor negligence agai nst The Nenours Foundation, which
oper ates duPont Hospital, alleging that duPont Hospital
negligently retained Dr. DeJong as the nedical director in charge
of child abuse investigations.

Count XV all eges a pendent Pennsylvania state-law claim
for negligence against Dr. Doe, an unidentified doctor at duPont
Hospital, alleging that he negligently performed a procedure on
the wong side of B.D.’s head on Novenber 24, 2008.

Count XVI contains a pendent Pennsylvania state-|aw
claimfor malicious prosecution against Ms. Gernond, Ms. Wertz,
Ms. McGettigan, and Ms. G ancristiforo, alleging that they had no
reasonabl e basis to continue dependency proceedi ngs after Ms.
Denni s obt ai ned positive reports fromboth a CYS parent educator
and a CYS psychol ogi st.

Count XVII alleges a pendent Pennsylvania state-|aw

claimfor malicious prosecution against Deputy District Attorney

26 The Conpl ai nt asserts an ineffective assistance of counsel claim

agai nst PSUHMS and Dr. Eggli. Although they are not attorneys, plaintiffs
contend that these defendants rendered ineffective the assistance of M.
Denni s’ s counsel during the crim nal proceedi ngs because defendants interfered
with counsel’s ability to obtain a PSUHVS- approved expert nedical report. See
Conpl ai nt, paragraphs 596-609.
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Gal antino, alleging that he had no reasonabl e basis for
continuing the crimnal investigation of M. Dennis follow ng the
Del aware County Court of Common Pleas’s dismssal of the
dependency petition.

Count XVIIIl contains a pendent Pennsylvania state-|aw
claimfor civil conspiracy against Dr. DeJdong, Ms. \Wertz,

Ms. McGettigan, and M. Speedling for agreeing anong thensel ves
to m srepresent information to the Chester County Police
Departnment, and for m srepresenting that information to the
police, in order to effectuate the arrest of M. Dennis.

Finally, Count Xl X asserts a pendent Pennsyl vani a
state-law claimfor intentional infliction of enotional distress
agai nst Dr. Dedong, Ms. Wertz, Ms. McCettigan, and M. Speedling.
It alleges that they retaliated against M. Dennis for retaining
an attorney by enhancing their efforts to effectuate his arrest
following his retention of the attorney.

STANDARD OF REVI EW

A claimmay be dism ssed under Federal Rule of G vil
Procedure 12(b)(6) for "failure to state a cl ai mupon which
relief can be granted.” Fed.R Cv.P. 12(b)(6). A Rule 12(b)(6)
notion requires the court to exam ne the sufficiency of the

conplaint. Conley v. G bson, 355 U S. 41, 45, 78 S.C. 99, 102,

2 L.Ed.2d 80, 84 (1957) (abrogated in other respects by

Bell Atlantic Corporation v. Twonbly, 550 U. S. 544,

127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)). GCenerally, in ruling on
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a notion to dismss, the court relies on the conplaint, attached
exhibits, and matters of public record, including other judicial

proceedi ngs. Sands v. MCorm ck, 502 F.3d 263, 268

(3d Cir. 2008).

Except as provided in Federal Rule of Gvil
Procedure 9, a conplaint is sufficient if it conplies with
Rul e 8(a)(2), which requires "a short and plain statenent of the
cl ai m showi ng that the pleader is entitled to relief.”
Fed. R Cv.P. 8(a)(2). Rule 8(a)(2) “[does] not require
hei ght ened fact pleading of specifics, but only enough facts to
state a claimto relief that is plausible on its face.” Twonbly,

550 U.S. at 570, 127 S.Ct. at 1974, 167 L.Ed.2d at 949. %

27 The Supreme Court’s Qpinion in Ashcroft v. Igbal, _US _ , |
129 sS. Ct. 1937, 1953, 173 L.Ed.2d 868, 887 (2009), states clearly that the
“facial plausibility” pleading standard set forth in Twonbly applies to al
civil suits in the federal courts. Fow er v. UPMC Shadysi de,
578 F.3d 203, 210 (3d G r. 2009). This showing of facial plausibility then
“allows the court to draw the reasonable inference that the defendant is
liable for the m sconduct alleged,” and that the plaintiff is entitled to
relief. Fower, 578 F.3d at 210 (quoting lgbal, _ US at _ ,
129 S.Ct. at 1949, 173 L.Ed.2d at 884). As the Supreme Court explained in
Igbal, “[t]he plausibility standard is not akin to a ‘probability
requirenent,’ but it asks for nore than a sheer possibility that the defendant
acted unlawfully.” Igbal, _ US at _, 129 S .. at 1949, 173 L.Ed.2d at
884.
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In determ ning whether plaintiffs’ conplaint is
sufficient, the court nmust “accept all factual allegations as
true, construe the conplaint in the Iight nost favorable to the
plaintiff[s], and determ ne whet her, under any reasonabl e
reading, the plaintiff[s] may be entitled to relief.” Fow er,

578 F. 3d at 210 (quoting Phillips v. County of Allegheny,

515 F. 3d 224, 233 (3d Cr. 2008)).
Al t hough “concl usory or ‘bare-bones’ allegations wll
[not] survive a notion to dismss,” Fower, 578 F.3d at 210, “a

conplaint may not be dism ssed nmerely because it appears unlikely

that the plaintiff[s] can prove those facts or will ultimately
prevail on the merits.” Phillips, 515 F.3d at 231. Nonet hel ess,

to survive a 12(b)(6) notion, the conplaint nmust provide “enough
facts to raise a reasonabl e expectation that discovery wll
reveal evidence of the necessary elenent[s].” [d. (quoting
Twonbly, 550 U.S. at 556, 127 S.Ct. at 1965, 167 L.Ed.2d at 940)
(internal quotation omtted).

The court is required to conduct a two-part analysis
when considering a Rule 12(b)(6) notion. First, the factual
matters averred in the conplaint, and any attached exhibits,
shoul d be separated from | egal conclusions asserted therein.

Fow er, 578 F.3d at 210. Any facts pled nmust be taken as true,
and any | egal conclusions asserted may be di sregarded.
Id. at 210-211. Second, the court nust determ ne whet her those

factual matters averred are sufficient to show that the
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plaintiffs have a “plausible claimfor relief.” [d. at 211
(quoting lIgbal, _ US at _, 129 S . at 1950,
178 L.Ed.2d at 884).

Utimately, this two-part analysis is “context-
specific” and requires the court to draw on “its judici al
experience and comon sense” to determine if the facts pled in

t he conpl ai nt have “nudged [plaintiffs’] clains” over the |ine

from*“[merely] conceivable [or possible] to plausible.” Ilgbal,
_USsS at _, 129 S.Ct. at 1950-1951, 178 L.Ed.2d at 884-885

(internal quotations omtted). A well-pleaded conplaint may not
be dism ssed sinply because “it strikes a savvy judge that actual
proof of those facts is inprobable, and that a recovery is very
remote and unlikely.” Twonbly, 550 U S. at 556,
127 S.C. at 1965, 167 L.Ed.2d at 940-941.
FACTS

Accepting as true all of the well-pled facts in
plaintiffs’ Conplaint, and drawing all reasonable inferences in
favor of plaintiffs as the non-noving parties, which
amrequired to do under the above standard of review, the
pertinent facts are as foll ows.

This case arises out of a child abuse investigation
which resulted in plaintiffs Reginald Dennis and Renee Denni s
tenporarily losing custody of their infant son, plaintiff B.D

B.D., the first and only child of M. and Ms. Dennis, was born
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on Septenber 17, 2008 followi ng a prolonged | abor and delivery.?®

After a m dw fe made unsuccessful attenpts to assi st
B.D.’s delivery, Ms. Dennis went to Christiana Hospital ?®, where
an obstetrician nmanually turned B.D.’s head in order to allow
delivery.3 On Septenber 18, 2008, an attendi ng physician at
Christiana Hospital noted on B.D.’s chart that he had “overriding
sutures”, which neans that the plates of his skull had not yet
conpletely noved to the abutting position fromthe overl appi ng
position during delivery because of the extrenme conpression and
nol ding of B.D.’s head during the lengthy | abor and delivery.?3

B.D. had nultiple visits to pediatricians follow ng his
birth, and no evidence of pain or bruising was present, although
B.D. did suffer fromjaundice.® On Novenber 18, 2008, after a
routine pediatrician visit during which B.D. received a

vacci nation, B.D. becane unusually fussy.?33

28 Conpl ai nt, paragraphs 35 and 36.

29 The Conplaint fails to specify the state and city where Christiana

Hospital is |ocated.

30 Conpl ai nt, paragraphs 32-35.

81 Conpl ai nt, paragraph 36.

32 Conpl ai nt, paragraphs 38-40 and 43.

33 Conpl ai nt, paragraphs 43 and 44.
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On Novenber 20, 2008, B.D. was still experiencing a
negative reaction to the vaccination.** Al so on Novenber 20,
2008, M. and Ms. Dennis had dinner guests at their home, during
which time M. Dennis took B.D. upstairs to change his diaper.®
Wil e he was upstairs alone with B.D., M. Dennis noticed a
nmonmentary linpness on B.D.’s |left side and that B.D. was staring
and had stopped crying.®® M. Dennis called for Ms. Dennis, but
by the tinme she was upstairs, the |inpness had subsided and she
noti ced not hi ng unusual . ¥

Later that day B.D. continued to be fussy, and began
vomting, and at one point Ms. Dennis noticed B.D.’s arm
nmonmentarily went linp.*® On Novenber 21, 2008
M. and Ms. Dennis took B.D. to their fam |y physician, who
attributed B.D.’s behavior to a negative reaction to the
vacci nation he had recently received. ®

B.D.’s Admittance to Christiana Hospital

B.D.’s synptons did not inprove, and on Novenber 22,

2008, M. and Ms. Dennis took B.D. to Christiana Hospital.* At

34 Conpl ai nt, paragraph 45.

35 &

36 Conpl ai nt, paragraphs 45, 59, and 412.

37 Conpl ai nt, paragraph 45.

38 &

39 Conpl ai nt, paragraphs 47 and 48.

40 Conpl ai nt, paragraph 48.
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Christiana Hospital, a conputed tonography scan (“CT scan”) of
B.D. was perforned, which revealed that B.D. had a left frontal
subdural henmatoma.* The exami nation did not reveal a skul
fracture or any bruising or external signs of trauma.?
Nonet hel ess, Christiana Hospital referred the matter to CYS and
transferred B.D. to duPont Hospital in WI mngton, Delaware.*

B.D.’s Admittance to duPont Hospital

B.D. was admtted to duPont Hospital on Novenber 22,
2008. On that date, a duPont Hospital radiologist found a “short
segnent of skull fracture identified in the I eft tenporal region”
on B.D.’s head CT scan.* However, a full skeletal x-ray
performed at duPont Hospital on Novenber 24, 2008 did not confirm
this skull fracture, and revealed that B.D. had a recent re-bleed
of a chronic subdural hematonma that was weeks or nonths old, and
could date back to B.D."s difficult birth.#

I n addition, radiologic studies at duPont Hospital
revealed that B.D. had multiple healing anterior rib fractures,
wi thout any internal organ injury.* Congenital rickets, from

which B.D. was suffering, is a type of netabolic bone disorder

41 Conpl ai nt, paragraph 49.

42 Conpl ai nt, paragraphs 49 and 308.

43 Conpl ai nt, paragraph 53.

44 Conpl ai nt, paragraph 309.

45 Conpl ai nt, paragraphs 54, 311-316 and 330-331

46 Conpl ai nt, paragraphs 55 and 342.
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that can cause such anterior rib fractures.* The duPont
Hospi tal radi ol ogi c studies showed no nedi cal evidence of a skul
fracture, neck or spine injury to B.D.“

In addition to the radiologic studies, B.D. was
eval uated by the Children At Ri sk Evaluation team (“CARE teani)
and the Children’s Advocacy Center of Delaware (“CACD’) at duPont
Hospital. duPont Hospital * established the CARE team which
eval uates and identifies patients whose injuries indicate that
they may be victins of child abuse. duPont Hospital appointed
defendant Dr. Allan R Deldong to serve as the nedical director of
the CARE team ® Defendant Edward Speedling, a social worker
enpl oyed by duPont Hospital, served as a nenber of the CARE
t eam °?

duPont Hospital also hosts the CACD, which is a
Del aware corporation that has a facility based at the hospital. %2
CACD operates a conprehensi ve program which allows | aw
enf orcenment personnel, child protection professionals,

prosecutors and nedi cal personnel to work together when

a1 Conpl ai nt, paragraphs 55 and 362- 363.

48 Conpl ai nt, paragraph 56.

49 The “d” in the proper nane “duPont Hospital” is |ower case.
Accordingly, when a sentence in this Opinion begins with the nane of that
hospital, | will not capitalize the “d” in “duPont”.

50 Conpl ai nt, paragraph 7.

51 Conpl ai nt, paragraph 16.

52 Conpl ai nt, paragraph 7.
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intervening in suspected child abuse cases. CACD appoi nt ed
Dr. DeJdong to serve as the statew de nedical director of CACD. ®
Both the CARE team and CACD performthe sane or simlar functions
in child abuse investigations at duPont Hospital. >

On Novenber 24, 2008, Ms. Dennis was interviewed by
Dr. DeJong and M. Speedling.* She explained that she knew of
no trauma, accidental or inflicted, that B.D. had sustained, and
she provided a history of B.D.’s difficult birthing process. %
M's. Dennis explained that neither she nor M. Dennis had done
anything to harm B. D.%” She al so expl ai ned the brief nonents of
| eft side linpness which she and her husband had observed on
Novenber 20, 2008. 8

In addition, Ms. Dennis explained that when B.D.’ s
bilirubin level was extrenely elevated in |ate Cctober, which is
a cause of jaundice, she noticed a snall red mark on B.D.’ s chest
t hat di sappeared by the follow ng norning.% Al though she did
not know the cause of the mark, Ms. Dennis discussed the mark

with M. Dennis because she believed it may have been

53

o

54

55 Conpl ai nt, paragraph 58.

56

o

57 Conpl ai nt, paragraph 60.

58 Conpl ai nt, paragraph 59.

59 Conpl ai nt, paragraphs 40 and 59.
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attributable to the way M. Dennis held B.D. when he was
struggling or being fussy.® They determ ned how M. Dennis
could hold B.D. differently in the event that his previous way of
hol di ng B.D. had been the cause of the mark. %

Ms. Dennis al so explained that a week | ater a second
red mark appeared on B.D.’s back, which again di sappeared by the
followi ng norning.® She believed the snaps on B.D.’s clothing
may have caused the mark, so she began to dress B.D. differently,
and she did not observe any further marks on B.D. 3

Dr. DedJong’s Representations to CYS and O°ficer Collins

CYS and O ficer Collins® of the Chester County Police
Departnment interviewed Dr. DeJdong regarding the information he
obtai ned fromspeaking with Ms. Dennis. In interpreting his
interviewwith Ms. Dennis, Dr. DeJdong clainmed that Ms. Dennis
had provided no explanation for B.D.’s injuries, when in fact she
had consistently described B.D.’s difficult birth.% Dr. DeJong
al so represented Ms. Dennis’s explanation of the two red marks

she had observed in October as an adm ssion that her husband had

60 Conpl ai nt, paragraphs 40 and 41.

61 Conpl ai nt, paragraph 41.

62 Conpl ai nt, paragraph 42.

63 &

64 The Conplaint only refers to “Officer Collins” of the Chester

County Police Departnent and does not provide his first name.

65 Conpl ai nt, paragraphs 58, 61 and 356- 357.
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bruised B.D. in the past.?®

On Novenber 24, 2008 Dr. Deldong created a nedi ca
report regarding B.D., wherein he described B.D. as a “9% week
old biracial male.”®

In his Novenber 24, 2008 medical report, Dr. Dedong
represented to Oficer Collins and CYS that Ms. Dennis’s
description of how her husband witnessed B.D.’s left side
i mpness while he was alone with B.D., changing his diaper on
Novenber 20, 2008, as a potential “injury event”.® Although the
limpness was ultimately attri butable to the re-bleeding of the
subdural hemat oma, which can occur spontaneously, Dr. DeJdong
classified the diaper-changing incident as an “injury event”
during which tine M. Dennis was abusing B.D.®°

Further, without reviewing the records of B.D.’s
difficult birth,” Dr. Dedong interpreted the magnetic resonance
imaging (“MRI”) and CT scan as show ng evidence of severe and

significant skull fractures,’™ construing themin accordance wth

t he Novenber 20, 2008 “injury event” he surmi sed fromhis

66 Conpl ai nt, paragraph 62 and 406.

67 Conpl ai nt, paragraph 490.

68 Conpl ai nt, paragraph 62.

69 Conpl ai nt, paragraphs 52, 54 and 62.

70 Conpl ai nt, paragraphs 354 and 358.

e Conpl ai nt, paragraphs 317 and 318
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interview with Ms. Dennis. "

Dr. Dedong had concl uded on or before Novenber 26, 2008
that B.D.’s injuries were the result of abuse, and he represented
that he had done “extensive” tests |ooking for non-traumatic
expl anations.”™ However, Dr. Dedong did not perform additiona
tests to rule out non-traumati c explanations for B.D.’s injuries,
i ncluding congenital rickets, until early Decenber of 2008.7*

Furt hernore, although no duPont Hospital radiologists
estimated the age of B.D.’s rib fractures, because dating such
fractures is an “inexact science”,’”™ Dr. Delong represented that
the fractures were two-to-four-weeks ol d.’®

Dr. Dedong never asked Ms. Dennis about her pregnancy
or nedical history, which would have reveal ed that she suffered
froma Vitamn D deficiency.” Such deficiency is a cause of
congenital rickets in infants, which can lead to netabolic bone

di sorders which cause the type of rib fractures present in B.D."®

2 Conpl ai nt, paragraphs 327 and 339.

3 Conpl ai nt, paragraphs 376 and 377.

4 Conpl ai nt, paragraphs 379, 385-386, and 390.

s Conpl ai nt, paragraphs 341-343.

76 Conpl ai nt, paragraph 348.

" Conpl ai nt, paragraphs 367-374.

8 Conpl ai nt, paragraphs 362 and 363.
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In addition, in Dr. Dedong’s interviewwth Oficer
Collins, Dr. DeJdong omtted the fact that although B.D. was on a
ventilator, B.D. had been electively intubated in order to
facilitate the perfornmance of an MR, and that B.D. was breathing
on his own when he was initially admtted to duPont Hospital .’

Further, Dr. Dedong informed CYS that “in the absence
of any adm ssion or disclosure by either parent of any abuse, it
woul d be difficult to assure B.D.’s safety with either of his
parents. "8

duPont Hospital discharged B.D. on Decenber 9, 2008.
At his discharge, a second full skeletal x-ray was perforned.
The results confirmed the findings of the Novenber 24, 2008 ful
skel etal x-ray, which determned that B.D. did not have a skul
fracture, or a fracture of any type on his body. 8

Arrest of Reginald Dennis

On Novenber 25, 2008, M. and Ms. Dennis voluntarily
went to the CYS office where they were interviewed.? During the
interviews, CYS stated its position that M. Dennis was the
per petrator of abuse by comm ssion and that Ms. Dennis was the

per petrator of abuse by om ssion, and that the police would be

79 Conpl ai nt, paragraphs 62, 394, 397, and 400-401

80 Conpl ai nt, paragraph 82. The Conpl ai nt does not allege the date

of Dr. DeJdong’'s statement.

81 Conpl ai nt, paragraphs 200 and 315.

82 Conpl ai nt, paragraph 66.
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contacting themsoon.® Follow ng these interviews, defendant
Patricia MGettigan, a supervisor at CYS, contacted M. Speedling
at duPont Hospital and informed him*®“that there would be no
change in [M. and Ms. Dennis’s] visitation [of B.D. at duPont
Hospital] at this tine.”8

Al so on Novenber 25, 2008, M. Speedling explained to
Ms. McGettigan that the “nedical team was very concerned about
the child s injuries and felt that they were |likely non-
accidental .”® M. MGettigan responded that although police
interviews had not yet been conducted, she had left three
nmessages for the Chester County Police Departnment to investigate
the potential abuse.® M. Speedling asked Ms. McGettigan to
call him*“once she had talked with | aw enforcenent.”?

Al so on Novenber 25, 2008, M. Speedling noted that he
personal |y contacted the Chester County Police Departnent and
| eft a nessage because he was “unconfortable” with how the
i nvestigative process had been conducted thus far.® In the

nmessage which he left, M. Speedling requested that sonmeone from

83 Conpl ai nt, paragraph 150.

84 Conpl ai nt, paragraph 67.

85 Conpl ai nt, paragraphs 67 and 68.

86 Conpl ai nt, paragraph 68.

87 Conpl ai nt, paragraph 69.

88 Conpl ai nt, paragraph 71.
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t he Chester County Police Departnent contact either himor
Ms. McGettigan at CYS. 8

On Novenber 26, 2008, M. Speedling noted at 12:11 p.m
that he had still not received a call fromthe Chester County
Pol ice Departnent, and that he and Dr. DeJdong were “very
concerned” that there had been no police response.®

M. Speedling contacted Ms. McGettigan regarding his
concern, and she informed himthat she had not received a
response fromthe Chester County Police Departnent and that
M. Dennis had retained an attorney.® M. Speedling noted that
he “updated the nedical team about this investigative glitch”
and he asked Ms. McGettigan to contact her supervisor to see if
t hey could expedite a police response. %

During their correspondence, Ms. MGettigan al so
indicated to M. Speedling that she woul d contact defendant Meta
Wertz, an intake admnistrator for CYS. ® M. MGettigan al so

suggested to M. Speedling that M. Speedling and Dr. DeJdong

89 &

90 Conpl ai nt, paragraph 72.

ot I d.

92 | d.
93 Id. The Conplaint provides the nane in this paragraph as “Ms.
Mertz” instead of Ms. Wertz. Ms. Mertz is not nentioned in any other

par agraph of the Conplaint. Construing the Conplaint in the |ight nost
favorable to plaintiffs, as | nust, a reasonabl e reading of paragraph 72 is
that Ms. Mertz is actually Ms. Wertz, a naned defendant. See Fow er,

578 F.3d at 210.
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attenpt to reach Sergeant Archacki® of the Chester County Police
Department in order to indicate the “pressing urgency.”®

In addition, Dr. Dedong called defendant Del aware
County Deputy District Attorney Mchael R Glantino and told him
that M. Dennis should be charged with child abuse and arrested
i mredi ately. % Also on Novenber 26, 2008, Deputy District
Attorney Galantino called Oficer Collins and requested that the
officer interview M. and Ms. Dennis as soon as possible.?

On that sane date, Ms. McGettigan contacted both
O ficer Collins and Sergeant Archacki of the Chester County
Police Departnent.® Follow ng these phone calls, at 5:00 p. m
on Novenber 26, 2008, Oficer Collins went to duPont Hospital and
interviewed Dr. DeJong.®

Subsequently, Oficer Collins called Deputy District
Attorney Galantino to report the findings of his investigation,
and he received authorization to file crimnal charges agai nst

M. Dennis.! The Crimnal Conplaint charged M. Dennis wth

94 The Conpl ai nt does not provide Sergeant Archacki’s first name.

95 Conpl ai nt, paragraph 72.

96 Conpl ai nt, paragraph 73.

o7 I d.

98 Conpl ai nt, paragraph 74.

99 Conpl ai nt, paragraph 75.

100 I d
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Si npl e assaul t, °* Aggravated assaul t, 12 and Endangering wel fare
of children. 1

Oficer Collins based his affidavit of probable cause
entirely on his interviewwith Dr. DeJong. The officer obtained
an arrest warrant at 10:29 p.m on Novenber 26, 2008 from
Magi sterial District Judge N cholas S. Lippincott in Magisterial
District 32-2-46, Media, Pennsylvania. 1%

At 1:00 a.m on Novenber 27, 2008, which was
Thanksgi ving nmorning, M. Dennis was arrested at duPont Hospital
by Oficer Collins.' Bail was set at $100, 000.00 cash bail. A
condition of bail was that M. Dennis have no contact with B.D. %
On Decenber 3, 2008, after M. Dennis had been incarcerated for
ei ght days, Ms. Dennis’s parents, Bob and Marlene G off, posted
bail and M. Dennis was released fromjail .

Dependency Proceedi ngs

As early as Novenber 22, 2008, CYS indicated to
M. and Ms. Dennis that B.D. would likely be renoved fromtheir

cust ody upon his discharge fromthe duPont Hospital because the

101 18 Pa.C.S. A. § 2701.
102 18 Pa.C.S. A § 2702.

108 18 Pa.C. S. A. § 4304.

104 Conpl ai nt, paragraph 77.

105 Conpl ai nt, paragraph 78.

106 I d

107 Conpl ai nt, paragraph 84.
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CYS investigation would be inconplete.® On Novenber 22, 2008,
plaintiffs offered Ms. Dennis’s parents, the Goffs, who live in
Lancaster County, as possible caregivers for B.D. in the
interim?°

During M. and Ms. Dennis’s Novenber 25, 2008
interviews with CYS, they offered the G offs again as caregivers
for B.D. % However, CYS rejected the Goffs because it would be
“too nmuch paperwork” to place B.D. with famly in Lancaster
County. 1

As an additional reason to reject the Goffs, CYS al so
stated that the G offs would have to nake a two-hour commute each
way with B.D. for the weekly supervised visits which CYS woul d
allowwith Ms. Dennis at the Chester County CYS office. 12

M. and Ms. Dennis additionally offered friends of the
famly, Bob and Linda Stevenson, |ocated in Del aware County, as
possi bl e caregivers for B.D. if the G offs were unacceptabl e. !?

On Decenber 2, 2008, Ms. McGettigan inforned

M. Speedling that B.D. would not be going hone with a relative

108 Conpl ai nt, paragraph 144.

109 Conpl ai nt, paragraph 145.

110 Conpl ai nt, paragraph 146.

11 Conpl ai nt, paragraph 147.

112 I d

113 Conpl ai nt, paragraph 148.
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or friend of the famly upon his release fromthe hospital.!* On
Decenber 8, 2008, although plaintiffs had explained to CYS that
B.D. could be placed with Ms. Dennis’s parents or with the
St evensons, CYS inforned plaintiffs that B.D. would be placed in
foster care. !’

On Decenber 9, 2008, defendant G na G ancristiforo, an
i nt ake case-worker at CYS, sent an ex parte nenorandum signed by
Ms. McGettigan and Ms. Wertz, to Del aware County Court of Common
Pl eas Judge Maureen F. Fitzpatrick.'® Al so on Decenber 9, 2008,
Judge Fitzpatrick issued an Order granting CYS protective custody
over B.D. and approving B.D.’s placenent in foster care. v

The ex parte nmenorandum al |l eged that CYS had nade
reasonable efforts to place B.D. with famly.!® The ex parte
menor andum additionally stated that “[t]here are no known fam |y
resources to care for the baby upon his discharge fromthe
hospital .”!® Regarding the Stevensons, the ex parte nenorandum
all eged that “[c]omunity caregivers have cone forward and want
to be considered as caregivers. It is the Agency’s belief that

the caregivers nust conplete a full resource hone study before

114 Conpl ai nt, paragraph 83.

115 Conpl ai nt, paragraph 85.

116 Conpl ai nt, paragraph 86

117

e

118

o

119 Conpl ai nt, paragraph 158.
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t he agency woul d reconmend that the baby be noved to their
care. 1%

In addition, the ex parte nenorandum stated that
Ms. Dennis “told Children and Youth Services staff that she was
fearful of allowi ng the baby to be alone with the father yet she
failed to protect the baby based on her beliefs.”'? The neno
further stated that Ms. Dennis “admtted to observing on three
separate occasions in the past bruises on the baby’ s torso, back,
and chest . "2

On Decenber 11, 2008, a post-deprivation hearing was
hel d before Del aware County Children and Youth Master David
McNul ty, who explained that his authority to change B.D.’ s
pl acenment was limted.' Mster McNulty continued CYS s
protective custody of B.D, and stated that the "“investigation of
the community resources” available to care for B.D. (that is, the
G offs and the Stevensons) should “continue” and be
“expedited.”®* Plaintiffs’ counsel inforned Master McNulty that

CYS was not willing to listen to the alternatives to foster care

that plaintiffs had proposed, and Master MNulty responded that

120 Conpl ai nt, paragraph 160.

121 Conpl ai nt, paragraph 135.

122 I d

123 Conpl ai nt, paragraph 87.

124 Conpl ai nt, paragraph 174.
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“those ears have been cleared.”

On Decenber 29, 2008, CYS filed a dependency petition,
si gned by defendant Mary Gernond, an adm nistrator of CYS,
alleging that B.D. was a child dependent on the Commonweal t h of
Pennsyl vani a. 12 Specifically, despite the Decenber 9, 2008
duPont Hospital full skeletal x-ray reports, which were given to
CYS on Decenber 11, 2008 and which confirned that B.D. had no
fractures, the petition alleged that B.D. had a skull fracture
and “corner fractures of the |ong bone, right humerous [sic] and
ri ght distal radius.”?

CYS identified two expert medical w tnesses whomit
pl anned to call at the hearing, Dr. DeJong and Dr. Messam !?® but
it did not provide these reports to plaintiffs until February 17,

2009 and April 8, 2009, respectively.?

125 Conpl ai nt, paragraph 177.

126 Conpl ai nt, paragraph 88.

127 Conpl ai nt, paragraphs 200-201 and 530.

The Conpl ai nt notes that at sone point the radiol ogi c studies
identified possible corner fractures of the |ong bone, right humerus and right
di stal radius. Conplaint, paragraph 200. However, the Conpl aint does not
al l ege which reports identified these possible corner fractures, or when they
were initially identified. The Conplaint only alleges that the Decenber 9,
2008 full skeletal x-ray ruled out the previously identified possible corner
fractures.

128 The Conpl ai nt does not provide Dr. Messanis first nane.

129 Conpl ai nt, paragraphs 231 and 233.
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The first day of the dependency hearing was schedul ed
by CYS for January 13, 2009 before Master McNulty. ' However,
Master McNulty had stated in chanbers at the Decenber 11, 2008
post - deprivation hearing that he had a conflict because he knew
one of the witnesses for plaintiffs, and that he should not
presi de over the dependency hearings. ' Accordingly, the case
was “continued to [the] first avail able judge day. " 132

CYS reschedul ed the first day of the dependency hearing
to February 20, 2009.%** However, plaintiffs’ counsel had a
conflict and requested a continuance.!** Because no dependency
heari ng had been held, Ms. Dennis filed an energency petition on
February 19, 2009 to release B.D. pursuant to 42 Pa.C. S A
§ 6335.% At the hearing on February 20, 2009, the court denied
Ms. Dennis’s petition, but CYS agreed to place B.D. in foster
care with the Stevensons, which occurred on February 23, 2009. 136

For the six nmonths that B.D. resided with the

St evensons, M's. Dennis was permtted one hour of weekly

130 Conpl ai nt, paragraph 222. The Conpl ai nt does not specify which

CYS enpl oyee schedul ed the January 13, 2009 heari ng.

131 Conpl ai nt, paragraph 220.

132 Conpl ai nt, paragraph 223.

133 Conpl ai nt, paragraph 225. The Conpl ai nt does not specify which

CYS enpl oyee schedul ed the February 20, 2009 hearing.

134 Conpl ai nt, paragraph 226.

135 Conpl ai nt, paragraph 89.

136 Conpl ai nt, paragraphs 89 and 90.
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visitation with B.D. M. Dennis was not permtted any visitation
with his son pursuant to condition of his bail.?®?

Ms. Dennis conplied with CYS recommendati ons, pursuant
to the Famly Service Plan it devised for the Dennis famly, that
she see a CYS parent educator and obtain a psychol ogi cal
eval uation froma CYS psychol ogi st. She received favorable
eval uati ons from both experts. 13

Plaintiffs’ counsel requested that Ms. Dennis have
| onger visitation with B.D., or that B.D. be returned to
Ms. Dennis, on April 22 and July 20, 2009.!° Nonethel ess, CYS
refused to provide Ms. Dennis with |longer visitation or to
return B.D., even if M. Dennis agreed to | eave the famly hone
pendi ng the investigation agai nst him

Specifically, on April 22, 2009, defendants Beth
Prodoehl, the CYS kinship adm nistrator, “deferred to” the
j udgment of Ms. Wertz, who refused to grant plaintiffs request
because M. and Ms. Dennis were still married and were |iving

t oget her as husband and wife. ! M. Wrtz would not consider any

137 Conpl ai nt, paragraph 138.

138 Conpl ai nt, paragraphs 250 and 253.

139 Conpl ai nt, paragraphs 251 and 253.

140 Conpl ai nt, paragraphs 250 and 251.

141 Conpl ai nt, paragraph 251.
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changes in the visitation or placenent until the dependency
proceedi ngs had been concl uded. 142

The dependency hearing was conti nued from February 20,
2009 to April 22, 2009. The first day of the dependency hearing
was schedul ed by Ms. McGettigan, *®* and three subsequent days of
t he dependency hearing were schedul ed by the court.

The hearing was conducted on June 2, July 8, and
August 21, 2009.'* At the hearing, CYS called Dr. DeJdong as an
expert witness. However, CYS never called Dr. Messam the other
nmedi cal expert it identified during discovery.

At the conclusion of the dependency hearings, the
Del aware County Court of Comon Pl eas determ ned that, although
t he applicabl e standard was cl ear and convi nci ng evi dence, the
al l egations that B.D. were abused could not even be sustained by
a preponderance of the evidence.!*® Therefore, the court
di snm ssed the dependency petition. ¥

B.D. was imedi ately returned to Ms. Dennis on

August 21, 2009. 148

142 I d

143 Conpl ai nt, paragraphs 214 and 236.

144 Conpl ai nt, paragraph 92.

145 Conpl ai nt, paragraphs 293 and 295.

146 Conpl ai nt, paragraph 547.

147 Conpl ai nt, paragraph 93.

148 I d
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Crimnal Proceedi ngs Agai nst M. Dennis

Fol | owi ng the dependency hearing, Deputy District
Attorney Gl antino decided to pursue the crimnal charges agai nst
M. Dennis. M. Dennis filed a notion to dismss the crimnal
charges pursuant to the doctrine of collateral estoppel.?®
Deputy District Attorney Galantino represented to the Del anare
County Court of Conmon Pleas that collateral estoppel would not
prevent a crimnal trial because he woul d present new nedi cal
evidence that B.D s injuries were caused by abuse, and he
requested a continuance in order to seek another doctor’s expert
opi ni on. 51

Deputy District Attorney Galantino initially clainmed
that he had retained Dr. Paul Kleinman, a professor of radiol ogy
at Harvard Medi cal School, as an expert, but subsequently
infornmed the court that Dr. Kleinman had been too busy to wite
an expert report.? Deputy District Attorney Gl antino
eventual |y secured nedi cal opinion reports from def endant
Cndy W Christian, MD., and Danielle K Boal, MD., on
March 12, 2010 and March 18, 2010, respectively. %3

Deputy District Attorney Gal antino sought expert

149 Conpl ai nt, paragraph 94.

150 Conpl ai nt, paragraph 95.

151 Conpl ai nt, paragraph 96.

152 Conpl ai nt, paragraphs 98 and 99.

153 Conpl ai nt, paragraphs 99 and 100.
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medi cal opinions that could date the age of B.D.’s subdural
hemat oma to correspond to the tinme when M. Dennis took B.D.
upstairs to change his diaper, which was the “injury event”
identified by Dr. Dedong. '

Dr. Dedong’s | nvol venent in the | nvestigation

Dr. Dedong was appointed by the Attorney Ceneral of
Pennsyl vania, along with Deputy District Attorney Galantino, to
serve on the Pennsylvania Attorney General’s Medical/Legal
Advi sory Board on Child Abuse. This Board consults and advi ses
prosecutors and child protection services casewrkers on child
abuse cases. !> The Board neets bi-nonthly and consults and
advi ses prosecutors and child protection services caseworkers
from around t he Commonweal th of Pennsylvania on child abuse cases
presented to the Board. !

Dr. DeJdong wites al so nedical opinions for the
Board. ®” Specifically, Dr. DeJong and Deputy District Attorney
Gal antino presented the allegations of the abuse of B.D. to the
Board in this case.

In addition, Dr. Dedong, along with Deputy District

Attorney @Gl antino, Oficer Collins, M. Speedling,

154 Conpl ai nt, paragraphs 542 and 562-563.

155 Conpl ai nt, paragraphs 429-432.

156 Conpl ai nt, paragraph 431.

157 Conpl ai nt, paragraph 433.

158 Conpl ai nt, paragraph 435.
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Ms. G ancristiforo, Ms. Wertz, and Ms. McGettigan, served as part
of the investigative team which was created pursuant to

23 Pa.C.S. A 8 6365(c).*™ This teaminvestigated the allegations
of abuse against B.D. as a result of the clinical findings nmade
on or about Novenber 22, 2008. °

PSUHMS Expert Wtness Policy

M. Dennis retained Dr. Julie Mack, a radiol ogist from
PSUHVS, to contradict the opinions of the prosecution expert
wi tnesses, Dr. Christian and Dr. Boal. PSUHVS has an expert

Wi tness policy which del egates discretion to departnment chairs to

159 Conpl ai nt, paragraphs 425-428, and 527.

23 Pa.C.S. A 8 6365 provides, in relevant part:

8§ 6365. Services for prevention, investigation and treatnent
of child abuse.

(c) Investigative team--The county agency and the district
attorney shall develop a protocol for the convening of

i nvestigative teams for any case of child abuse invol ving
crimes against children which are set forth in section
6340(a)(9) and (10) (relating to release of information in
confidential reports). The county protocol shall include
standards and procedures to be used in receiving and
referring reports and coordinating investigations of
reported cases of child abuse and a systemfor sharing the
i nformati on obtained as a result of any interview The
protocol shall include any other standards and procedures to
avoid duplication of fact-finding efforts and interviews to
mnimze the trauma to the child. The district attorney
shal | convene an investigative teamin accordance with the
protocol. The investigative team shall consist of those

i ndi vi dual s and agenci es responsible for investigating the
abuse or for providing services to the child and shall at a
m ni mum i ncl ude a health care provider, county caseworker
and | aw enforcenent official

23 Pa.C.S. A § 6365(cC).

160 Conpl ai nt, paragraph 428.
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ei ther approve or disapprove reports and testinony in |egal
proceedi ngs. % The policy applies to PSUHVE enpl oyees who
provide testinmony in “legal proceedings”, but the policy does not
provide crimnal cases as an exanple of a type of case for which
t he policy applies. 1

The policy requires any staff physician who is
consi dering being retained as an expert witness, to informthe
departnent chair.® The policy states that when the departnment
chair approves the expert witness activity, at the discretion of
the chair, such activities may be considered within the scope and
duty of the physician’s enploynent. The physician then enjoys
the benefit of coverage of the PSUHVS liability insurance and the
use of the PSUHMS stationery and | ogo in such expert wtness
activity. 64

Accordingly, the chair of the radiol ogy departnent,
def endant Kathleen Eggli, MD., was responsible for adm nistering
the expert witness policy regarding Dr. Mack and Dr. Boal, who
were both enpl oyees of the radiol ogy departnent.® Dr. Eggli was
nei ther aware of, nor enforced, the policy with respect to

Dr. Boal, who wote an expert report in March of 2010 for the

161 Conpl ai nt, paragraph 20.

162 Conpl ai nt, paragraph 586.

163 Conpl ai nt, paragraph 587.

164 Conpl ai nt, paragraph 588.

165 Conpl ai nt, paragraph 19.



prosecuti on. 16

Dr. Boal did not follow the policy and obtain
Dr. Eggli’s approval prior to her retention as an expert wtness
by the prosecution. ' Nonetheless, Dr. Eggli considered
Dr. Boal’s report and expected testinony in the crimnal trial as
within the scope of Dr. Boal’s enploynent. Accordingly, Dr. Boa
received the benefits of PSUHVS liability insurance, stationery,
and logo in her expert witness activities.

After the prosecution had retained Dr. Boal, plaintiffs
attenpted to retain Dr. Mack as an expert witness.'® On July 2,
2010, Dr. Mack rendered an opinion that contradicted Dr. Boal’s
opi nion regarding the age of B.D.’s subdural hematona. !

I n Septenber 2010, Dr. Eggli corresponded with
Dr. Mack and infornmed her that her expert witness activities

woul d not be approved, and that, accordingly, she would not be

covered by PSUHMS liability insurance and could not use the
PSUHMVS | ogo or stationery. !’

On Cctober 1, 2010, days before the crimnal trial of

166 Conpl ai nt, paragraph 589.

167 Conpl ai nt, paragraph 590.

168 Conpl ai nt, paragraph 593.

169 Conpl ai nt, paragraph 596.

170 Conpl ai nt, paragraph 600.

i Conpl ai nt, paragraph 601.



M. Dennis was scheduled to begin, Dr. Eggli forwarded Dr. Mack a
letter confirmng that her expert witness activities were not
approved. '’ Accordingly, Dr. Mack's expert report was not
acconpani ed by the benefits of PSUHVS liability insurance, the
PSUHMS | ogo, and PSUHMS stationery.

Ent rance of Regi nald Dennis into the
Accel erat ed Rehabilitative D sposition Program

Bet ween August and COct ober 2009, Deputy District
Attorney @Gl antino comuni cated nmultiple guilty-plea-agreenent
offers to M. Dennis. He explained to M. Dennis that the
Commonweal t h of Pennsyl vani a woul d di sm ss the Aggravated assault
and Sinple assault charges in exchange for a guilty plea to
Endangering wel fare of children, with a reconmendati on t hat
M. Dennis serve no jail tinme.' M. Dennis consistently
declined to accept any plea offers because he maintai ned he had

never abused B.D. "4

172 Conpl ai nt, paragraph 602.

173 Conpl ai nt, paragraphs 101 and 102.

174 Conpl ai nt, paragraph 103.



The crimnal trial of M. Dennis was continued until
Cct ober 5, 2009.!'* On the norning of October 5, 2009,

Deputy District Attorney Galantino renewed his plea offer.'®
M. Dennis did not agree to plead guilty. However, counsel for
M. Dennis suggested that M. Dennis be considered for the
Accel erated Rehabilitative D sposition (“A R D.”) program

A RD. is a pretrial probationary program of the
Commonweal th of Pennsylvania. |If M. Dennis were accepted into
the program he would not have to plead guilty nor go to trial.
He woul d be placed on ARD probation before trial. Upon his
sati sfactory conpletion of ARD., M. Dennis’ crimnal charges
woul d be di sm ssed. "’

Deputy District Attorney Galantino initially informed
plaintiffs that child abuse cases do not qualify for the A R D.
program *’® However, about an hour |ater Deputy District Attorney
Gal antino decided that M. Dennis would be a candidate for the
A.R D. program and he agreed to nove the court to place

M. Dennis in the AR D. program "

175 Conpl ai nt, paragraph 104.

176 Conpl ai nt, paragraph 105.

e Conpl ai nt, paragraphs 107 and 108.

178 Conpl ai nt, paragraph 109.

179 Conpl ai nt, paragraph 110.



M. Dennis agreed to the A R D. program because he did
not have to plead guilty to harm ng his son, and the program was
| ess expensive and tinme consum ng than the expected two-week
crimnal trial, which would require testinony from six expert
nmedi cal w tnesses.® Deputy District Attorney Gl antino agreed
that if M. Dennis successfully conpleted the AR D. program he
woul d not oppose the expungenent of the record of the arrests of
M. Dennis for Aggravated assault, Sinple assault, and
Endangeri ng wel fare of children. 8

DI SCUSSI ON

Mbtion to Strike

As an initial matter, the Del aware County def endants,
the Nenours defendants, District Attorney Green and Deputy
District Attorney Gal antino allege that the Conplaint should be
stricken pursuant to Federal Rule of G vil Procedure 12(f)
because it failed to conply with Federal Rule of Civil Procedure
8(a), which requires a “short and plain” statenent of the facts.
Because the Conplaint is 166 pages in length and contains 676
par agraphs, defendants contend it far exceeds the notice pleading
standard envi sioned by the Federal Rules of Cvil Procedure.

Plaintiffs aver that the long I ength of the Conpl ai nt

is justified because Federal Rule of Civil Procedure 9(b)

180 Conpl ai nt, paragraphs 111 and 112.

181 Conpl ai nt, paragraph 113.
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requires pleading with particularity for clainms involving

al l egations of fraud. Evancho v. Fischer, 423 F. 3d 347, 352

(3d Gr. 2005). Plaintiffs contend that the Conpl aint alleges
fraud in the follow ng circunstances: CYS s ex parte nmenorandum
a sham post-deprivation hearing on Decenber 11, 2008;
Dr. Dedong’ s history of fraudulent testinony; Dr. Dedong’' s
del i berate m srepresentation of (1) the presence of a non-
exi stent skull fracture; (2) that B.D.’s subdural hematonma was
hyperacute; ¥ (3) that B.D."s rib injuries could be two to four
weeks old; (4) that M. and Ms. Dennis had provided no history
of trauma to explain the injuries; (5) that there was an
extensi ve work-up | ooking for non-traumatic explanations of
B.D."s injuries; (6) that B.D. could not breathe on his own when
admtted to duPont Hospital; and (7) that Ms. Dennis described
“injury events” when she described the red marks on B. D
Furthernore, plaintiffs assert that Dr. DeJong,
Dr. Christian, and Dr. Boal were knowingly trying to perpetrate a
fraud in their attenpts to characterize the age of B.D.’s
subdural hemat oma as hyperacute. Accordingly, plaintiffs aver
that they were required to plead allegations of fraud with
particularity, and that failure to do so could have warranted

di sm ssal

182 The Conpl ai nt expl ains that a hyperacute subdural hematoma means

that the bleeding in the brain is the result of a nore recent trauma, rather
than the result of re-bleeding of an injury that had occurred farther in the
past .
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The United States Court of Appeals for the Third
Crcuit has explained that although nost conplaints in civil
actions nust only neet the sinplified pleading standard set out
in Rule 8(a), Rule 9(b) is an exception that “provides for
greater particularity in all avernents of fraud or m stake”.

Evancho, 423 F. 3d at 352 (quoting Swierkiew cz v. Sorena

534 U.S. 506, 513, 122 S.Ct. 992, 998, 152 L.Ed.2d 1, 10 (2002)).
Because | conclude that plaintiffs’ clainms involving fraud nust
be pled with particularity pursuant to Rule 9(b), | deny
defendants’ notion to strike the Conplaint.

Rooker - Fel dnan Doctri net®

The Del aware County defendants maintain that plaintiffs
are effectively requesting a reversal of the interlocutory
Del aware County Court of Comon Pleas’s Orders granting physica
and | egal custody to CYS until the final determ nation of the
dependency proceeding. The Del aware County defendants contend
that a federal district court does not have, or shoul d not
exerci se, subject matter jurisdiction over such claimpursuant to

t he Rooker-Fel dman doctri ne, Knapper v. Bankers Trust Conpany,

407 F.3d 573 (3d Cr. 2005), and because federal courts do not
have general jurisdiction over state donestic relations cases,

Lazaridis v. Whner, 591 F. 3d 666, 671 (3d GCr. 2010).

183 The doctrine takes its name fromtwo United States Supreme Court
cases, Rooker v. Fidelity Trust Conpany, 263 U S. 413, 44 S. Ct. 149,
68 L.Ed. 362 (1923) and District of Colunbia Court of Appeals v. Feldman,
460 U.S. 462, 103 S.Ct. 1303, 75 L.Ed.2d 206 (1983).
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Therefore, the Del aware County defendants aver that the Conpl ai nt
shoul d be di sm ssed pursuant to Federal Rule of Cvil Procedure
12(b) (1).

However, defendants appear to m sunderstand the relief
plaintiffs seek. Plaintiffs bring clains for the all eged
violation of their civil rights based upon various actions taken
by defendants, but plaintiffs do not request a reversal of any of
the Orders entered agai nst them by the Del aware County Court of
Common Pleas. Further, plaintiffs ultimately prevailed in the
dependency proceedi ngs because the Del aware County Court of
Common Pl eas deni ed the dependency petition filed by CYS and
returned custody of B.D. to Ms. Dennis.

Because plaintiffs are not seeking the reversal of
state court Orders, the Rooker-Fel dman doctrine is inapplicable.
The Rooker-Fel dman doctrine deprives a federal district court
jurisdiction in “cases brought by state-court |osers conplaining
of injuries caused by state-court judgnents rendered before the
district court proceedings comenced and inviting district court

review and rejection of those judgnents.” Turner v. Crawford

Square Apartnments 111, L.P., 449 F.3d 542, 547 (3d Cr. 2006).

The doctrine is based on protecting the jurisdiction
granted to the United States Suprene Court in 28 U S.C. § 1257,
whi ch gives the Suprenme Court the power to review the decisions

of the highest state courts for conpliance with the United States
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Consti tution. Ernst v. Child and Youth Services of Chester

County, 108 F.3d 486, 491 (3d Cr. 1997). *“Because this
jurisdiction is reserved exclusively to the Suprenme Court, it is
i nproper for federal district courts to exercise jurisdiction
over a case that is the functional equivalent of an appeal froma
state court judgnent.” 1d.

The civil rights clains plaintiffs bring have never
been previously decided by the Del aware County Court of Conmon
Pl eas, and so plaintiffs’ clains cannot be the “functi onal
equi val ent of an appeal”. 1d. at 492. Furthernore, plaintiffs
prevailed in the state court dependency proceedi ngs, and as such,
are not requesting the review and rejection of the state court’s
judgnent. Accordingly, | conclude that the Rooker-Fel dman
doctrine does not apply to bar consideration of plaintiffs’
cl ai ns.

In addition, | conclude that the fact that federa
courts do not have general jurisdiction over donestic relations
cases does not preclude consideration of the case under review.
Lazaridis, the authority cited by defendants, concerned a claim

for abstention pursuant to Younger v. Harris, 401 U S 37,

91 S.Ct. 746, 27 L.Ed.2d 669 (1971), which is not applicable

here.
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As formulated by the Third G rcuit, Younger abstention
“is appropriate only if (1) there are ongoing state proceedi ngs
that are judicial in nature; (2) the state proceedings inplicate
inportant state interests; and (3) the state proceedi ngs afford
an adequate opportunity to raise federal clains.” Schall v.
Joyce, 885 F.2d 101, 106 (3d Cr. 1989).

In considering the second prong for Younger abstention,
the Third Circuit in Lazaridis concluded that donestic rel ations
cases inplicate inportant state interests, whereas federal courts
have no general jurisdiction in this area. Lazaridis,

591 F.3d at 671. However, there are no ongoing state proceedi ngs
in this case. Therefore, | conclude that Younger abstention is
not appropri ate.

Accordingly, | deny the Del aware County defendants’
nmotion to dismss plaintiffs’ Conplaint pursuant to Federal Rule
of Cvil Procedure 12(b)(1).

Fourth Anendnent d ai ns

Plaintiffs seek relief in Counts I-V, X Xl and Xl II
pursuant to the Fourth Amendnent of the United States
Constitution. Plaintiffs’ volum nous nenoranda of |aw do not
mention or el aborate on these clains. As such, it is unclear how
def endants al |l egedly abridged plaintiffs’ rights under the Fourth

Amendnent .
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The Del aware County defendants contend that the Fourth
Amendnent cl ai m shoul d be di sm ssed because probabl e cause
exi sted for the governnent action in the dependency

proceedi ngs. % See Duffy v. County of Bucks,

7 F.Supp.2d 569, 576 (E.D.Pa. 1998). The PSUHMS def endants
contend that plaintiffs have failed to allege any Fourth
Amendnent viol ations and, accordingly, have failed to state a
cl ai mupon which relief can be granted.!® Plaintiffs do not
address either of these argunents.

Pursuant to Rule 7.1(c) of the Rules of G vil Procedure
of the United States District Court for the Eastern District of
Pennsyl vania, failing to address substantive matters raised in a
nmotion may result in the unaddressed i ssue being granted as
uncontested. Because plaintiffs do not provide any |egal
authority or analysis to contest dism ssal based on the grounds
argued by the Del aware County defendants and t he PSUHMS
defendants, | regard defendants’ notion to dism ss the Fourth
Amendnent clainms in Counts 1-V, X-XI, and Xl Il as uncontested and
| grant the notion to dism ss these clains as unopposed. See

Toth v. Bristol Township, 215 F. Supp.2d 595, 598 (E. D. Pa. 2002)

184 Menor andum of Law i n Support of Mtion of Defendants, County of
Del aware on Behalf of its Council, Mary Gernond, Meta Wertz, Beth Prodochl,
Patricia McGettigan and G na Gancristiforo to Disnmiss Plaintiffs’ Conpl aint
Pursuant to Federal Rule of G vil Procedure 12(b)(6) or, Alternatively, to
Strike the Pleading Under Fed. R C.P. 12(f) ("“Del aware County Defendants’
Motion to Disnmiss”), filed January 7, 2011, pages 17-18.

185 PSUHVB Def endants’ Motion to Disniss, pages 9 and 19.
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(Joyner, J.); Smth v. National Flood Insurance Program of the

Federal Enmergency Managenent Agency, 156 F. Supp.2d 520, 522

(E.D. Pa. 2001) (Robreno, J.).

Subst antive and Procedural Due Process

In Counts I-VIl, IX X and Xl plaintiffs allege
substantive and procedural due process violations against
numer ous defendants in connection with the dependency proceedi ngs
against M. and Ms. Dennis and the crimnal proceedi ngs agai nst
M. Denni s.

42 U S C § 1983

Plaintiffs’ Conplaint asserts constitutional clains
actionabl e agai nst defendants through 42 U S.C. § 1983.
Section 1983 is an enabling statute that does not create any
substantive rights, but provides a renedy for the violation of

federal constitutional or statutory rights. Guenke v. Seip,

225 F.3d 290, 298 (3d Cir. 2000). To state a clai munder
section 1983, plaintiffs nust allege that a defendant acting
under color of state |law deprived plaintiffs of a federa
constitutional or statutory right. Guenke, 225 F.3d at 298.
Plaintiffs additionally allege section 1983 clains
agai nst Del aware County. Following the United States Suprene

Court decision in Mnell v. Departnent of Social Services,

436 U.S. 658, 694, 98 S.Ct. 2018, 2037-2038, 56 L.Ed.2d 611, 638

(1978), a local government cannot be sued pursuant to section
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1983 for injuries inflicted solely by its enployees. Rather,
| ocal governnments can only be held liable under section 1983 for

“their own illegal acts”. Connick v. Thonmpson, = US _ , |

131 S.Ct. 1350, 1359, 179 L.Ed.2d 417, 426 (2011) (internal
quotations omtted)(enphasis in original).

The Third Circuit has recognized liability for | ocal
governments in three circunstances:

First, the nunicipality will be liable if its
enpl oyee acted pursuant to a formal governnent
policy or a standard operating procedure |ong
accepted within the governnent entity; second,
l[tability will attach when the individual has
policy making authority rendering his or her
behavi or an act of official governnent policy;
third, the municipality will be liable if an
official wwth authority has ratified the
unconstitutional actions of a subordinate,
renderi ng such behavior official for liability
pur poses.

MG eevy v. Stroup, 413 F. 3d 359, 367 (3d G r. 2005)(interna

citations omtted). Plaintiffs nust prove that the action in
guestion conducted pursuant to official municipal policy caused
their injury. GConnick, = US at __, 131 S.C. at 1359,

179 L. Ed.2d at 426.

Due Process in Child Abuse Cases

Plaintiffs are guaranteed due process of |aw pursuant
to the Fourteenth Amendnment to the United States Constitution.
The Fourteenth Amendnent provides, in relevant part, “nor shal
any State deprive any person of life, liberty, or property,

wi t hout due process of law.” U.S. Const. anend. XIV, cl. 1.
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Plaintiffs bring clains for violations of both substantive and
procedural due process.
Substantive due process rights are those rights which

are “fundanental” under the Constitution. Ni col as v.

Pennsyl vania State University, 227 F.3d 133, 139-141 (3d Cr

2000). The United States Suprene Court has recogni zed a
“fundanmental liberty interest of natural parents in the care,
cust ody, and managenent of their child” protected by the

Fourt eent h Anendment. MIler v. City of Philadel phia,

174 F. 3d 368, 374 (3d Gr. 1999)(quoting Santosky v. Kraner,

455 U. S. 745, 753, 102 S.Ct. 1388, 1394-1395, 71 L.Ed.2d 599, 606

(1982)); see also Anspach v. Gty of Philadel phia, 503 F.3d 256,

261 (3d Gr. 2007).

“The touchstone of due process is the protection of the
i ndi vi dual against arbitrary action of governnent.” Mller
174 F.3d at 374 (internal quotations omtted). To incur
l[iability, the objective character of the governnent action nust
be so egregious that it “shocks the conscience”. Mller,
174 F. 3d at 375.

Specifically, the Third Grcuit has held that child
wel fare workers abridge an individual’s substantive due process
rights where their actions “exceed both negligence and deli berate
indifference, and reach a | evel of gross negligence or

arbitrariness that i ndeed ‘shocks the conscience.’”” Mller,
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174 F. 3d at 375-376. The Third Grcuit, in explaining Mller,
held that in order for a child welfare worker to be liable for
removing a child fromhis parents upon suspicions of abuse, the
wor ker must have “consciously disregarded a great risk that there

had been no abuse.” Ziccardi v. City of Phil adel phi a,

288 F.3d 57, 66 (3d Gr. 2002).

There may be cases in which a child is justifiably
removed fromthe honme, w thout violating due process, even where
a later investigation reveals no abuse actually occurred.

Croft v. Westnorel and County Children and Youth Services,

103 F.3d 1123, 1126 (3d Cr. 1997). The focus for due process
purposes is “whether the information available to the defendants
at the tinme woul d have created an objectively reasonabl e
suspi ci on of abuse justifying the degree of interference” with
M. and Ms. Dennis’s rights as parents. Croft,

103 F. 3d at 1126. “Absent such reasonabl e grounds, governnent al
intrusions of this type are arbitrary abuses of power.” I1d.

To state a Section 1983 claimfor deprivation of
procedural due process, plaintiffs nmust allege that: (1) they
were deprived of an individual interest that is enconpassed
wi thin the Fourteenth Amendnent’s protection of life, liberty or
property; and (2) the procedures avail able did not provide due

process of law. Alvin v. Suzuki, 227 F.3d 107, 116 (3d G

2000) .
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Regarding the first requirenent, as discussed above,
parents have a constitutionally cognizable liberty interest in
the care, custody, and nmanagenent of their children. Mller,
174 F.3d at 374. Regarding the procedures available, “the
fundanental requirenment of due process is the opportunity to be
heard at a neaningful time and in a neani ngful manner.”

Id. at 373 (internal quotations omtted).

Imunities for Government Officials

In section 1983 clains for violations of procedural and
substantive due process, state actors may assert an affirmative
def ense of absolute or qualified i nmunity.

Absolute immunity “defeats a suit at the outset, so
long as the official’s actions were within the scope of the

immunity.” Inbler v. Pachtman, 424 U.S. 409, 419 n. 13,

96 S. . 984, 990 n.13, 47 L.Ed.2d 128, 137 n.19 (1976). The

Suprene Court has held that judges, Pierson v. Ray, 386 U S. 547,

87 S.Ct. 1213, 18 L.Ed.2d 288 (1967), prosecutors, lnbler, supra,

and wi t nesses, Briscoe v. LaHue, 460 U.S. 325, 103 S.C. 1108,

75 L.Ed.2d 96 (1983), are entitled to absolute imunity when they
performjudicial or quasi-judicial acts that are integral parts
of the judicial process. See Ernst, 108 F.3d at 494.

The Third G rcuit has held that child welfare workers
are also entitled to absolute imunity “for their actions on

behal f of the state in preparing for, initiating, and prosecuting
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dependency proceedings. Their immunity is broad enough to
include the formul ati on and presentation of recommendations to
the court in the course of such proceedings.” Ernst,

108 F.3d at 495.

Qualified imunity, on the other hand, applies to al
public officials and nust be analyzed in light of the
circunstances of each particular case. Qualified immunity
protects governnment officials frominsubstantial clainms in order
to “shield officials fromharassnent, distraction, and liability

when they performtheir duties reasonably.” Pearson v. Callahan,

555 U. S. 223, 231, 129 S.C. 808, 815, 172 L.Ed.2d 565, 573
(2009).

In resolving a claimfor qualified imunity, a court
must decide: (1) whether the facts that a plaintiff has all eged
or shown make out a violation of a constitutional right; and
(2) whether the right at issue was clearly established at the
time of defendant’s alleged m sconduct. Pearson,

555 U. S. at 232, 129 S.C. at 815-816, 172 L.Ed.2d at 573.

A court may address either of these prongs first, based on the
particul ar circunstances of the case at hand. Pearson,

555 U.S. at 236, 129 S.Ct. at 818, 172 L.Ed.2d at 576.

The constitutional right at issue is “clearly
establ i shed” where the “contours of the right [are] sufficiently

clear that a reasonable official would understand that what he is
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doing violates that right.” WIson v. Layne, 526 U S. 603, 614-

615, 119 S.Ct. 1692, 1699, 143 L.Ed.2d 818, 830 (1999) (quoti ng
Anderson v. Creighton, 483 U.S. 635, 640, 107 S.Ct. 3034, 3039,

97 L.Ed.2d 523, 531 (1987)). A court nust consider the state of
the existing law at the tine of the alleged violation and the
circunstances confronting the official to determ ne whether a
reasonabl e state actor could have believed his conduct was

lawful. MES Inc. v. Dilazaro, 771 F.Supp.2d 382, 449 (E.D. Pa.

2011) (internal quotation omtted).

The United States Court of Appeals for the Third
Circuit has held that the determ nation of immunity should be
made as early as possible in civil actions agai nst gover nnment

officials. Thomas v. |ndependence Townshi p, 463 F.3d 285, 295

(3d Gr. 2006). Qualified imunity provides imunity from suit
instead of nmerely providing a defense to liability. Pearson,

555 U. S. at 231, 129 S.C. at 815, 172 L.Ed.2d at 573. Qualified
immunity will be upheld on a notion to dism ss “only when the
immunity is established on the face of the conplaint.” Thomas
463 F. 3d at 291 (internal quotations omtted).

Pennsyl vani a Law &overni ng Dependency Proceedi ngs

Many of plaintiffs’ allegations spring fromalleged
vi ol ati ons of Pennsylvania | aw regardi ng the process of renoving
a child fromhis parents. The applicable state-laws governing

dependency proceedings are the Child Protective Services Law,
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23 Pa.C. S. A 88 6301-6386, and the Juvenile Act, 42 Pa.C S A
88 6301- 6375.

Under 23 Pa.C. S. A 8 6315(a), a child may be taken into
“protective custody” pursuant to a court order issued according
to 42 Pa.C.S. A 8 6324. “Protective custody” is a tenporary
solution for a child at risk of abuse. 42 Pa.C.S. A 8 6324(1).
Additionally, 23 Pa.C. S.A. 8 6315 provides that upon obtaining an
order for protective custody, an informal hearing nust be held
wthin 72 hours to determ ne whether to continue protective
custody. See also 42 Pa.C. S. A 8§ 6332.

If at this informal hearing it is determ ned that
protective custody should be continued, then CYS has 48 hours to
file a petition with the court alleging that the child is a
dependent child, which is a nore long-termsolution and requires
hearings to determ ne whether the child is a “dependent child”.
23 Pa.C.S. A. § 6315(d).

A dependent child, in relevant part,

is wthout proper parental care or control,

subsi stence, education as required by |aw, or

ot her care or control necessary for his physical,
mental , or enotional health, or norals. A

determ nation that there is a | ack of proper
parental care or control may be based upon

evi dence of conduct by the parent, guardian or

ot her custodi an that places the health, safety or
wel fare of the child at risk, including evidence
of the parent's, guardian's or other custodian's
use of al cohol or a controlled substance that

pl aces the health, safety or welfare of the child
at risk.
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42 Pa.C. S. A. 8 6302. A dependency hearing shall be held not
|ater than ten days after the filing of the dependency petition.
42 Pa.C. S. A, § 6335(a). "

d ai n5 _Agai nst Del aware County Def endants

Fi ft h Anendnent

The Conpl aint alleges violations of the Fifth Arendnent
agai nst the Del aware County defendants in Counts |-V and X
Plaintiffs do not elaborate on their Fifth Amendnent cl ains

pertaining to these counts in any of their nmenoranda of | aw.

The Del aware County defendants argue that the Fifth
Amendrent cl ai ns shoul d be di sm ssed because the “takings cl ause”
of the Fifth Anmendnment only applies when the governnent takes

property, and children have not been defined as property. ! See

186 The focus of dependency proceedings is “the best interest of the

child” and “protect[ing] that child fromany party who may have hurt or nay
continue to hurt [the] child”, and the focus is not on proving who inflicted
the abuse. C. S. v. Departnent of Public Welfare, 972 A 2d 1254, 1258

(Pa. Commw. 2009). The purpose of dependency proceedings is described as
fol | ows:

I n dependency proceedi ngs, which are held pursuant to the
Juvenile Act, 42 Pa.C. S. A. 88 6301-6375, the county agency
first has the burden of establishing through clear and
convi nci ng evi dence that a mnor was abused, but then need
only prove the identity of the perpetrator by prim facie
evi dence. The Superior Court [of Pennsylvani a] has defined
the prima facie evidence standard in dependency cases as a
nmere presunption that the abuse normally would not have
occurred except by reason of acts or om ssions of the
parents.

C.S., 972 A 2d at 1259 (internal citations and quotations onitted).

187 Del aware County Defendants’ Mtion to Disniss, page 18.
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U.S. v. Fazal - U -Raheman-Fazal, 355 F.3d 40, 55 (1%t Cir. 2004).

Plaintiffs do not address this argunent.

To the extent that plaintiffs allege due process
vi ol ations under the Fifth Anmendnment, because plaintiffs do not
provi de any |legal authority or analysis to contest dism ssal
based on the grounds argued by the Del aware County defendants,
regard defendants’ notion to dism ss as uncontested and | grant
the notion to dismss the Fifth Anendnment clains in these counts
wi th prejudice as unopposed. See Toth, 215 F. Supp.2d at 598;

see also Smth, 156 F.Supp.2d at 522.

Count |

In Count |, plaintiffs contend that their due process
rights were violated by Del aware County’s policy of deputizing a
CYS enpl oyee to serve as the clerk of juvenile court in
dependency matters. Plaintiffs claimthat Cynthia Deconte served
as both a CYS enployee and as the clerk of juvenile court at al
times during the actions giving rise to this case. Plaintiffs
aver that Pennsylvania Rule of Juvenile Court Procedure 1120
contains a comment that CYS is a party to dependency proceedi ngs

and “should not function as the ‘Cerk of Courts’'”

Def endant does not appear to contest that deputizing a
CYS enpl oyee to serve as clerk of juvenile court was the policy

or custom of Del aware County. However, defendant contends that
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Cynthia Deconte, who is not a party in this action, was acting on
behal f of the judiciary, and not Del aware County. Accordingly,
def endant avers that Del aware County cannot be |iable for her
actions. Further, defendant clainms that the Conplaint fails to
al | ege any wrongdoing by Ms. Deconte, but even if it had, she
woul d be entitled to quasi-judicial immnity as a clerk of court

for actions taken in her official capacity. 8

Assumi ng that Del aware County had the above-descri bed
policy, plaintiffs are correct that this practice is contrary to
the comrent in Pennsylvania Rule of Juvenile Court Procedure
1120. ¥ However, plaintiffs have failed to allege how the
al | eged policy caused the deprivation of plaintiffs’ due process

rights. Plaintiffs do not allege that Ms. Deconte wongfully

188 Because Ms. Deconte is not a party in this action, | do not

consi der defendant’s argunent that she would be entitled to quasi-judicia
i mMmunity for her actions.

189 The coment to Pennsylvania Rul e of Juvenile Court Procedure 1120

provides, in relevant part, as foll ows:

Comment: The county agency is a party to the proceedi ng and
shoul d not function as the “Clerk of Courts.”

The definition of “clerk of courts” should not necessarily
be interpreted to nean the office of clerk of courts as set
forth in 42 Pa.C.S. A § 102, but instead refers to that

of ficial who maintains the official court record and docket
regardl ess of the person’'s official title in each judicia
district. It is to be determined locally which official is
to maintain these records and the associ ated docket.

Pa. R Juv.Ct. P 1120.
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rejected an earlier available date for a dependency hearing, or

that she acted irregularly or illegally in any way. %

The United States Suprene Court has explained that “it
is not enough for a 8§ 1983 plaintiff nerely to identify conduct

properly attributable” to the |ocal governnent. Board of the

County of Conmm ssioners of Bryan County, Cklahoma v. Brown,

520 U. S. 397, 404, 117 S.C. 1382, 1388, 137 L.Ed.2d 626, 639

(1997). Instead, plaintiffs nust allege causation by pleading “a
direct causal |ink between the [county] action and the
deprivation of federal rights.” 1d.

Plaintiffs have not alleged how t he Del aware County
policy at issue caused them any deprivation of due process.
Plaintiffs have not alleged that Ms. Deconte rejected earlier
avai |l abl e dates in order to benefit CYS or that she violated
plaintiffs’ rights in any other way. Accordingly, | conclude

that plaintiffs have not stated a clai mupon which relief can be

190 Plaintiffs allege that Ms. Deconte drafted the proposed Order that

Judge Fitzpatrick issued on Decenber 9, 2008. Menorandum of Law in Opposition
of Defendants, County of Delaware on Behalf of Its Council, Mary Gernond, Meta
Wertz, Beth Prodoehl, Patricia McGettigan and G na G ancristiforo to D smss
Plaintiffs’ Conplaint Pursuant to Federal Rule of Civil Procedure 12(b)(6) or,
Alternatively, to Strike the Pleading Under Fed. R C.P. 12(f) (“Plaintiffs’
Response to Del aware County Defendants’ Mttion to Dismss”), filed January 20,
2011, page 10.

However, plaintiffs do not contend that there was anything
illegitimate or inmproper about the Order issued by Judge Fitzpatrick. They
i nstead contend that the ex parte nenorandum prepared by CYS enpl oyees, and
not Ms. Deconte, provided incorrect information.
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granted arising from Del aware County’s policy of having a CYS

enpl oyee serve as clerk of juvenile court.

I n appropriate circunmstances, the court has the
di scretion to dismss without prejudice and permt plaintiffs to
re-plead and provide nore specificity in an anmended conpl ai nt.

See Hobson v. St. Luke's Hospital and Heal th Network,

2009 W 3125513, at *4 (E.D.Pa. Sept. 28, 2009)(Gardner, J.); see

al so Progressive Casualty Insurance Co. v. PNC Bank, N.A.,

1999 W. 557292, at *9 (E. D.Pa. July 26, 1999)(Reed, S.J.).
Therefore, rather than dism ssing plaintiffs’ claimthat Del aware
County’s policy of deputizing a CYS enpl oyee to serve as clerk of
juvenile court violated plaintiffs’ due process rights pursuant
to the Fourteenth Anendnent with prejudice, | will permt
plaintiffs to provide nore specificity in an anmended conpl ai nt.

See Alston v. Parker, 363 F.3d 229, 235-236 (3d G r. 2004).

Plaintiffs further seek injunctive relief in Count |
agai nst Del aware County “for thenselves and for all other parents
simlarly situated who will or may have to file any | egal papers
or have a hearing scheduled in a dependency proceeding in
Del awar e County enjoi ni ng Del aware County from deputizing CYS as
Clerk of court in dependency matters.” Plaintiffs contend that
they are not seeking a prelimnary injunction, but are seeking a

per manent injunction because such relief in the “public interest”

191 Conpl ai nt, paragraph 128.
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for those subjected to dependency proceedi ngs in Del aware

County. 12

Al t hough section 1983 authorizes equitable relief, an
“injunction is to be used sparingly, and only in a clear and

plain case.” Rizzo v. Goode, 423 U S. 362, 378,

96 S.Ct. 598, 607, 46 L.Ed.2d 561, 574 (1976) (i nternal
guotations omtted). “[P]ast exposure to illegal conduct does
not initself show a present case or controversy regarding
injunctive relief...if unacconpanied by continuing, present

adverse effects.” Cty of Los Angeles v. Lvyons,

461 U.S. 95, 102, 103 S.C. 1660, 1665, 75 L.Ed.2d 675, 684

(1983) (i nternal quotations omtted).

In order to have standing under Article IIl of the

United States Constitution, plaintiffs nmust show

(1) [they have] suffered an “injury in fact” that
is (a) concrete and particularized and (b) actual
or imm nent, not conjectural or hypothetical;

(2) the injury is fairly traceable to the
chal I enged action of the defendant; and

(3) it is likely, as opposed to nerely
specul ative, that the injury will be redressed by
a favorabl e deci sion.

192 Plaintiffs’ Response to Del aware County Defendants’ Mtion to
Di sm ss, page 8.
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PA Prison Society v. Cortes, 622 F.3d 215, 228 (3d Cr. 2010)

(quoting Friends of the Earth, Inc. v. Laidlaw,

528 U.S. 167, 180-181, 120 S.Ct. 693, 704, 145 L.Ed.2d 610, 627

(2000)).

When plaintiffs allege a future injury, that injury
must be “certainly inpending,” not an injury that will only occur
at “sonme indefinite future tinme.” PA Prison Society,

622 F.3d at 228 (quoting Lujan v. Defenders of Wldlife,

504 U. S. 555, 564 n.2, 112 S.C. 2130, 2138 n. 2,
119 L. Ed. 2d 351, 367 n.2 (1992)).

The United States Suprene Court held in Lyons that
plaintiff's allegations that the police routinely apply
chokeholds in situations where the police are not threatened by
the use of deadly force, and that police may stop plaintiff in
the future and apply the chokehold to him falls far short of the
al l egations that would be necessary to establish a case or
controversy for Article Il purposes. Lyons, 461 U S. at 105,
103 S.Ct. at 1667, 75 L.Ed.2d at 686.

Simlarly, plaintiffs’ allegations that they may be
subj ect to anot her dependency proceedi ng and suffer Del aware
County’s all eged unconstitutional policy does not establish a
case or controversy. Plaintiffs are not facing any pending state

proceedi ngs, and therefore the injunctive relief plaintiffs seek
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is for a prospective future injury. Because the injury
plaintiffs allege is not “actual or immnent”, or “certainly
i npendi ng”, | conclude that plaintiffs |ack standing to seek

injunctive relief against future CYS proceedi ngs.

Further, because plaintiffs seek injunctive relief for
a prospective future action, | conclude that allowing plaintiffs

to anend the Conpl ai nt where they | ack standing would be futile.

See Alston, 363 F.3d at 235-236. Therefore, | dismss the claim
for injunctive relief in Count | with prejudice.!®

Accordingly, | dismiss plaintiffs’ request for injunctive relief
in Count | with prejudice, and | dismss plaintiffs’ clains for
violation of the Fourteenth Amendnent in Count | w thout
prejudice, allowing plaintiffs to provide nore specificity in an

anmended conpl ai nt.
Count 11

Count 11 seeks relief for due process violations in
connection with the Decenber 9, 2008 ex parte nenorandum seeki ng
protective custody. Plaintiffs contend that defendants Wertz,
McGettigan and G ancristiforo sent the Decenber 9, 2008 ex parte
menor andumto the Del aware County Court of Common Pl eas seeking

protective custody of B.D

193 | further conclude, based upon the sane reasoning, that plaintiffs

| ack standing for the injunctive relief alleged in Counts II-1V, VI, VII, |X
X, XI'l and XIlIl. Moreover, | dismss these counts with prejudice.
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Plaintiffs allege that the ex parte nmenorandum was nmade
with deliberate indifference and reckl ess disregard for the
truth, and contained m sstatenents of |aw and fact. Further,
plaintiffs claimthat CYS decided to place B.D. in protective
custody with a foster famly, instead of Ms. Dennis’s parents or
a famly friend, inretaliation for the Dennis fam |y maintaining

their innocence and because M. Dennis retained a | awer.

As di scussed above, the Third Circuit has held that
child wel fare workers are entitled to absolute immunity fromsuit
for their actions on behalf of the state in preparing for,
initiating, and prosecuting dependency proceedi ngs. Ernst,

108 F. 3d at 495. This inmmnity includes the formul ation and
presentation of reconmendations to the court in the course of

such proceedings. I|d.

Def endants McGettigan, G ancristiforo and Wertz are
enpl oyees of CYS, and were acting under the color of state law in
the scope of their enploynment when the all eged events occurred.
As the Third Crcuit has held, making “presentations or
recommendations to the court” is a type of function nornmally
performed by a prosecutor for which a child wel fare worker
receives absolute imunity. Mller, 174 F.3d at 376 n.6; see

also Ernst, 108 F.3d at 497.

Accordingly, | conclude that these defendants are

protected by absolute immunity for their actions in making
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presentations and recommendations to the court in the context of

the ex parte nenorandum ** Therefore, | disnmiss with prejudice

194 The Third Circuit stated in a footnote that absolute inmmunity

“concerns only actions taken by child welfare workers in the context of
dependency proceedings.” Ernst, 108 F.3d at 497 n.7. This raises sone

anbi guity regardi ng what constitutes dependency proceedi ngs, specifically,
whet her seeking protective custody before a dependency petition is formally
filed falls within the “dependency proceedi ngs” unbrella for the purposes of
absol ute inmunity.

The footnote in Ernst additionally contained a citation to a
decision by the United States Court of Appeals for the Fifth Grcuit,
Austin v. Borel, 830 F.2d 1356 (5'" Cir. 1987), as an exanple of a case where
the child welfare worker was not entitled to absolute i munity because the
child welfare worker’s actions occurred outside the context of dependency
proceedings. Ernst, 108 F.3d at 497 n.7. The Third Circuit interpreted the
Fifth Circuit’'s decision in Austin in a parenthetical for the case as “hol ding
that filing of conplaint that allowed child services to obtain custody but did
not initiate adjudicative proceedi ng was anal ogous to police officer’s
conplaint filed to obtain arrest warrant and was therefore entitled only to
qualified imunity.” FErnst, 108 F.3d at 497 n.7.

At first glance, it appears that the ex parte menorandum seeki ng
protective custody is anal ogous to the type of procedure in Austin which gave
rise only to qualified immunity, and not absolute imunity. This concern was
addressed by the United States District Court for the Western District of
Pennsyl vania, in Bowser v. Blair County Children and Youth Services,

546 F. Supp.2d 788 (WD.Pa. 2004). | agree with District Judge Kim G bson’s
conclusion in Bowser that the Pennsylvania ex parte procedures for protective
custody by court order are not anal ogous to the procedures in Austin where the
child wel fare workers were entitled only to qualified immunity. Bowser,

546 F. Supp.2d at 792-793.

In Austin, plaintiff sought to recover fromchild wel fare workers
who filed an allegedly false “verified conplaint”, averring that reasonable
grounds exist to believe that a child should be taken into custody.

830 F.2d at 1361. Although the court nay issue an order renoving the child
fromhis parents’ custody upon the filing of a verified conplaint, only the
district attorney’s filing of a “petition” initiates the adjudication process.
Id. Accordingly, the Fifth Crcuit held that under Louisiana |law, the
dependency proceedi ngs do not begin until the district attorney decides to
file a petition. 1d.

However, under Pennsylvania |law, both the filing of a petition and
taking a child into protective custody pursuant to court order comence a
proceedi ng under the Juvenile Act. 42 Pa.C.S.A. 8§ 6321. The actions of
def endants Wertz, MGettigan, and G ancristiforo, seeking protective custody
by ex parte menorandum are entitled to absolute i mmunity because they
constitute “preparing for” and “initiating” dependency proceedi ngs under
Ernst, supra. “Such actions are clearly part of the judicial dependency
adj udi cati on proceeding in Pennsylvania, whereas in Austin, supra, the actions

(Footnote 194 conti nued):
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the Fourteenth Amendnent clains in Count Il agai nst defendants
Wertz, McGettigan, and G ancristiforo in their individua

capacities.

Plaintiffs additionally allege that Del aware County has
a retaliatory policy, which it applied to plaintiffs in this
case, of insisting that parents who naintain their innocence of
child abuse nust either (1) voluntarily agree to placenent of
their child in foster care with strangers or (2) will be subject
to an ex parte request for protective custody which:
(a) msrepresents to the court that Ms. Dennis believed
M. Dennis caused B.D.’s injuries; (b) msrepresents to the court
that famly nenbers are not available to care for the child when
CYSis fully aware that famly nenbers are capable, qualified,
and willing to care for the child; (c) msrepresents to the court
that a full resource honme study is required before CYS can pl ace
achild with a famly nmenber or friend of the parents;
(d) m srepresents to the court that reasonable efforts to avoid
pl acenent have been nade when they have not been nade; and
(e) that is recklessly delayed for the specific purpose of

denying the parents their due process right of an opportunity to

(Footnote 194 conti nued):

of the caseworkers were not part of the adjudication process under Louisiana
law.” Bowser, 346 F.Supp.2d at 794.

Accordingly, | conclude that child welfare workers are entitled to

absolute immunity for their actions seeking protective custody by an ex parte
menor andum
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be heard prior to any court order depriving them of the custody

of their child.

As descri bed above, pursuant to Monell, because
Del aware County’s liability cannot be predicated upon respondeat
superior liability, plaintiffs must plead that an action pursuant
to official county policy caused their injury. 436 U S. at 691,
98 S.Ct. at 2036, 56 L.Ed.2d at 636. “Oficial [county] policy
i ncludes [1] the decisions of a governnent’s |awrakers, [2] the
acts of its policymaking officials, and [3] practices so
persi stent and wi despread as to practically have the force of
law.” Connick, @ US at _, 131 S.C. at 1359,

179 L. Ed. 2d at 426.

Plaintiffs appear to allege that Del aware County is
| iabl e pursuant to both the second and the third theories of
l[iability described in Connick. First, the Conplaint alleges
t hat Del aware County has a practice, policy, or custom of
retaliating agai nst parents who maintain their innocence of child
abuse all egations by placing the child in foster care with

strangers.

I n support of this contention, the Conplaint alleges
t hat CYS enpl oyees refused to place B.D. with the Goffs or
St evensons, despite their availability as caregivers, because
Ms. Dennis remained supportive of M. Dennis follow ng his

arrest. Further, the Conplaint identifies portions of the
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ex parte nmenorandum immediately followi ng CYS s recomendati on
that B.D. be placed in foster care, stating that Ms. Dennis
remai ns supportive of her husband and does not acknow edge t hat

B.D.’s injuries are non-accidental .

The Conplaint offers only bald assertions that such
policy or customexisted without any facts to support that what
happened to plaintiffs were not the result of “idiosyncratic

actions of individual public actors.” Burke v. Twp. of

Chel t enham 742 F. Supp.2d 660, 676 (E.D.Pa. 2010). The Conpl ai nt
has not alleged any practices that are persistent and w despread.
However, Del aware County may nonet hel ess be |iable for

a single act by a policymaking official. lahoma Cty v.

Tuttle, 471 U S. 808, 823-824, 105 S.Ct. 2427, 2436,

85 L.Ed.2d 791, 804 (1985). Plaintiffs additionally allege that
Ms. Wertz, as the intake adm nistrator at CYS, is a policymker
for the intake departnent at CYS and that she approved the ex
parte menorandum which was prepared by Ms. G ancristiforo. 1%
Accordingly, plaintiffs appear to allege that Del aware County is
liable for the m srepresentations in the ex parte nmenorandum

because the nmenorandum was approved by a policynmaking official.

The United States Suprene Court has held that “where

action is directed by those who establish governnmental policy,

195 Conpl ai nt, paragraph 162.

196 Conpl ai nt, paragraph 10.
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the [county] is equally responsible whether that action is to be

taken only once or is to be taken repeatedly.” Penbaur v. Gty

of G ncinnati, 475 U. S. 469, 481, 106 S.C. 1292, 1299,

89 L. Ed.2d 452, 464 (1986). Alleging that the action taken or
directed by the county’s “authorized deci si onmaker itself
violates federal law will also determne that the [county] action
was the noving force behind the injury of which the plaintiff
conplains.” Brown, 520 U. S. at 405, 117 S.Ct. at 1389,

137 L. Ed. 2d at 640.
Further, the Suprene Court has held that

when a subordinate's decision is subject to review
by the nmunicipality's authorized policynakers,
they have retained the authority to measure the
official's conduct for conformance with their
policies. If the authorized policymakers approve
a subordinate's decision and the basis for it,
their ratification would be chargeable to the
muni ci pality because their decision is final

St. Louis v. Praprotnik, 485 U S. 112, 127, 108 S. C. 915, 926,

99 L.Ed.2d 107, 120 (1988).

Plaintiffs have alleged that Ms. Wertz is a
policymaking official in the relevant capacity as intake
supervisor. Defendants do not contest that Ms. Wertz had such
pol i cymaki ng authority. An official has policymaking authority
for Monell purposes (1) when, as a matter of state |law, the
official is responsible for making policy in the particul ar area

of county business in question; and (2) when the official’s
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authority to nmake policy in that area is final and unrevi ewabl e.

H |l v. Borough of Kutztown, 455 F.3d 225, 245-246 (3d Cr

2006) .

At this stage of the proceedings, plaintiffs have
sufficiently alleged that Ms. Wertz is responsible for setting
the policy for the intake departnent at CYS. Plaintiffs’
al | egations support the reasonable inference that because
Ms. Wertz sets the policy for the intake departnent at CYS, her
approval of the ex parte nenorandum was final and unrevi ewabl e.

Further, | conclude that the facts alleged in the
Conpl ai nt support the reasonable inference that Ms. Wertz’'s
approved the ex parte nenorandum given its alleged facial
deficiencies in msrepresenting the law, and is therefore
“chargeabl e to [Del aware County] because [Ms. Wertz’'s] decision

is final.” Praprotnik, 485 U. S. at 127, 108 S.Ct. at 926,

99 L. Ed.2d at 120.

Accordingly, | now anal yze whet her the underlying
action allegedly taken by Ms. Wertz constitutes a violation of
plaintiffs’ constitutional rights. | conclude that the all eged
retaliatory policy described above, including the alleged
m srepresentations in the ex parte nmenorandum give rise to a
prima facie claimfor substantive and procedural due process

vi ol ati ons.
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In MIler v. Gty of Philadelphia, 954 F. Supp. 1056,

1060 and 1065 (E.D.Pa. 1997), a social worker investigating
possi bl e child abuse allegedly m srepresented the nedical report
by the exam ning doctor of the children to a judge. The soci al
wor ker advocated renoval of the nother’s three children even

t hough the exam ni ng doctor found no evidence of abuse for two of
the children, and could not determ ne that the bruises on the
third child were the result of abuse. 1d. Further, the soci al
wor ker allegedly attenpted to suborn perjury fromthe exam ni ng
doctor, and induced the hospital wherein the exam nation was
performed to falsify records. [d. at 1065.

I n denyi ng defendants’ notion to dismss, ny coll eague,
then United States District Judge, now Senior District Judge,
WIlliamH Yohn, Jr. held that “[t] hese all egations when applied
to taking children fromtheir parents would by anyone’s
definition be patently unlawful and a clearly established
substantive due process violation.” Mller, 954 F. Supp. at 1065.
Further, Judge Yohn concl uded that the social worker would not be
entitled to qualified immunity. 1d.

Here, the Conplaint alleges serious m srepresentations
made to the court in the ex parte nenorandum simlar to the
m srepresentations in Mller, which, if nmade pursuant to Del aware
County policy, would be sufficient to violate substantive due

process. Specifically, the Conplaint alleges that the ex parte
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menor andum fal sely stated that Ms. Dennis had told CYS staff
that she was fearful of allowwing B.D. to be alone with
M. Dennis, that there were “no known famly resources to care
for the baby upon his discharge fromthe hospital”, and that
there were no tenporary procedures avail able under the law to
i medi ately place B.D. with the Stevensons pending a full-hone
st udy.

Plaintiffs allege that CYS knew the G offs,
Ms. Dennis’s parents, were ready and willing to care for B.D.
In addition, regarding the Stevensons, plaintiffs allege that
def endants m srepresent ed Pennsyl vani a | aw because they omtted
reference to 55 Pa. Code. 8§ 3700.70, which provides for tenporary
and provi sional approval of foster famlies. Plaintiffs allege
that the Stevensons coul d have been approved on a tenporary
basis, prior to conducting a lengthier full-honme study.

| conclude that “[t] hese allegations when applied to
taking children fromtheir parents would by anyone’ s definition
be patently unlawful and a clearly established substantive due
process violation.” Mller, 954 F. Supp. at 1065. Accordingly, |
hold that these alleged m srepresentati ons exceed both negligence
and deliberate indifference, reaching a |l evel of gross negligence
or arbitrariness that shocks the conscience, and that defendants
are not entitled to qualified imunity. Mller, 174 F.3d

at 375-376.
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Plaintiffs further allege a claimfor violation of
procedural due process agai nst Del aware County based upon the
same grounds. Plaintiffs allege that the m srepresentations in
the ex parte nmenorandum specifically that B.D. had no famly or
friends to care for him caused both the court to place B.D. in
foster care on Decenber 9, 2008, and caused Master MNulty to
continue B.D.’s placenent in foster care on Decenber 11, 2008.

Al though plaintiffs had a post-deprivation hearing on
Decenber 11, 2008, plaintiffs allege that the serious
m srepresentations in the ex parte menorandum deprived t hem of
the opportunity to explain to the court that B.D. could be placed
with famly or friends instead of wwth strangers. Plaintiffs
all ege that Master McNulty infornmed themthat because the court
had accepted the m srepresentation in the ex parte nmenorandum
that CYS had made reasonable efforts to avoid placing B.D. in
foster care on Decenber 9, 2008, Master McNulty’'s authority to
change B.D.’ s placenent on Decenber 11, 2008 was accordingly
[imted.

The Third Crcuit has held that initiating child
custody proceedings by ex parte order is generally constitutional
so long as a pronpt post-deprivation hearing is held. Mller,
174 F.3d at 372 n.4. Although plaintiffs’ received a pronpt
post -deprivation hearing, | conclude that the m srepresentations

in the ex parte nenorandum deni ed plaintiffs procedural due
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process because they deprived plaintiffs of “the opportunity to
be heard at a neaningful tine and in a nmeani ngful manner.”
MIller, 174 F.3d at 373 (internal quotations omtted).

Plaintiffs were deprived of a neaningful opportunity to
informthe court of the availability of the Goffs and the
Stevensons to care for B.D. CYS had already m srepresented to
the court in the ex parte nenorandum which Master McNulty stated
l[imted his authority at the Decenmber 11, 2008 hearing, that B.D
had no suitable caretakers and needed to be placed in foster
care.

Therefore, because | conclude that plaintiffs have
stated a prima facie claimfor substantive and procedural due
process viol ati ons agai nst Del aware County, pursuant to the
decisions of Ms. Wertz as a policynmaker in approving the ex parte
menor andum | deny defendant’s notion to dismss the claimin
Count 11 under the Fourteenth Anendnent agai nst Del aware

County. 7

107 It is unclear whether plaintiffs additionally are pursuing a claim

agai nst CYS enpl oyees individually for allegedly delaying filing the ex parte

menor andum unt il Decenber 9, 2008. Separate fromthe alleged

nm srepresentations contained in the ex parte menorandum for which defendants

are entitled to absolute immunity, the Conplaint also alleges that CYS del ayed
filing the ex parte menorandumin retaliation for M. and Ms. Dennis

mai nt ai ni ng their innocence of child abuse all egations.

The Conpl aint alleges that CYS had conclusively determned that it
woul d seek protective custody of B.D., and that it would place B.D. in foster
care, on Decenber 2, 2008. However, the Conplaint alleges that CYS
del i berately del ayed seeking protective custody until Decermber 9, 2008 in
order to retaliate against M. and Ms. Dennis for maintaining their
i nnocence, and to deny themthe opportunity to explain to the court that B.D.

(Footnote 197 conti nued):
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Counts 111l and IV

In Count 111, plaintiffs contend that defendant Mary
CGernond violated their right to procedural due process because
she did not file the dependency petition within 48 hours of the
Decenber 11, 2008 post-deprivation hearing, as required by
23 Pa.C.S.A. 8 6315. Moreover, plaintiffs aver that the petition
contained fal se allegations regarding B.D.’s injuries, and that
it did not allege why Ms. Dennis was unable to care for B.D. in
light of the fact that only M. Dennis was crimnally charged
wi th abusing B. D

In Count 1V, plaintiffs further allege that

Ms. McGettigan del ayed schedul i ng the dependency hearing until

(Continuation of footnote 197):

could be placed with the Groffs or the Stevensons instead of with strangers.
Conpl ai nt, paragraphs 155-156 and 185.

Def endants are not entitled to absolute i munity for
admi ni strative decisions that take place outside the context of judicia
proceedings. Ernst, 108 F.3d at 497 n.7. To the extent that decidi ng whether
and when to file an ex parte menorandumis an adm nistrative decision, which
occurred before defendants actually initiated judicial proceedings by ex parte
menor andum | concl ude that defendants would not be entitled to absolute
i munity.

However, the Conplaint does not allege with particularity which
CYS enmpl oyee all egedly decided to delay filing the ex parte menorandum unti
December 9, 2008, or which CYS enpl oyee decided to pursue an ex parte request
for protective custody instead of seeking an earlier pre-deprivation hearing
prior to Decenber 9, 2008. The Conplaint nmerely alleges that “CYS" was the
actor in taking such actions.

| cannot conclude at this stage of the proceedings that plaintiffs
are unable to state a prinma facie claimfor due process viol ations agai nst any
CYS enmpl oyees individually for these admi nistrative actions. Therefore,
permit plaintiffs to re-plead with nore specificity a Fourteenth Amendnent
claimin Count Il against defendants Wertz, MGettigan, and G ancristiforo in
their individual capacities for retaliating against M. and Ms. Dennis by
al l egedly delaying filing an ex parte request for protective custody of B.D
See Alston, 363 F.3d at 235.
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April 22, 2009. Plaintiffs aver that the hearing should have
been held no nore than ten days after the filing of the
dependency petition, pursuant to 42 Pa.C S. A § 6335.

As descri bed above, child welfare workers are entitled
to absolute immnity for the fornulation and presentation of
recommendations to the court in the course of dependency
proceedi ngs. Ernst, 108 F.3d at 495. Therefore, Ms. Gernond is
entitled to absolute imunity for the representations she nade to
the court in the dependency petition. Accordingly, to the extent
plaintiffs seek relief for Ms. Gernond s all eged m srepresent a-
tions in the dependency petition, | dismss such clainms in Count
IV with prejudice.

The Third Circuit has additionally explained that it
“would be unwilling to accord absolute imunity to ‘investigative
or admnistrative actions taken by child welfare workers outside
the context of a judicial proceeding.” Ernst, 108 F. 3d
at 497 n.7.

In Counts Il and 1V, plaintiffs allege that the date
on which the dependency petition was filed, and the first day
schedul ed for the dependency hearing, were within the control of
CYS. Accordingly, the scheduling of the dependency hearing and
the filing of the dependency petition appear to be “adm nis-

trative actions”, and defendants MGetti gan and Gernond woul d not
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be entitled to absolute immunity for those actions. Ernst,
108 F.3d at 497 n.7.

| now consi der whether these scheduling matters
violated plaintiffs’ rights.

Plaintiffs correctly contend that the dependency
petition should have been filed within 48 hours of the
Decenber 11, 2008 post-deprivation hearing. 23 Pa.C. S. A 8 6315.
However, Ms. CGernond filed it on Decenber 29, 2008, eighteen days
after the post-deprivation hearing. |In addition, M. MGCettigan
schedul ed the first day of the dependency hearing on April 22,
2009, al though, under Pennsylvania law, it should have been
schedul ed not |ater than ten days after the filing of the
dependency petition on Decenber 29, 2008. 42 Pa.C S. A 8 6335.

In Brown v. Daniels, 128 Fed. Appx. 910 (3d Cr. 2005),

the United States Court of Appeals for the Third Crcuit held
that a post-deprivation hearing held seven weeks after the child
was taken into custody, instead of 72 hours, nade out a prinma
facie claimfor a procedural due process violation. Further, the
Third Crcuit held that the child services caseworker was not
entitled to qualified imunity because “a reasonable [children
and youth services] enployee could not have believed that a post-
deprivation hearing conducted seven weeks after the renoval of a
child fromhis parents’ hone conplied with due process.” Brown,

128 Fed. Appx. at 916.
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Al t hough Brown concerned delay in a post-deprivation
hearing, which was tinely in this case, | conclude that the Third
Crcuit’s holding that excessive delay in a statutorily required
hearing can deprive plaintiffs of procedural due process al so
applies to filing dependency petitions and schedul i ng dependency
heari ngs.

The Third Crcuit held that “[a]lthough there is no
bright-line rule for deciding whether a post-deprivation hearing
is sufficiently “pronpt’, the delay should ordinarily be nmeasured
in hours and days, as opposed to weeks.” Brown, 128 Fed. AppxX.
at 915. | conclude that this reasoning also applies to the later
st ages of a dependency proceedi ng, and defendants have cited no
authority to the contrary.

Here, the dependency petition, which should have been
filed within 48 hours of the post-deprivation hearing under
23 Pa.C.S.A. 8 6315, was filed over two weeks |ate. Moreover,
the first day of the dependency hearing, which should have been
held within ten days of the filing of the petition under

42 Pa.C.S.A 8 6335, was ultimately nearly four nonths | ate. !

198 It is true that the Conplaint alleges CYS initially schedul ed the

first day of the dependency hearing for January 13, 2009. This date also
violates the ten-day rule set out in 42 Pa.C. S.A. 8 6335, although the
violation is by a matter of days instead of nonths.

Nonet hel ess, the Conplaint alleges that CYS schedul ed the
January 13, 2009 hearing before Master McNulty, who already informed CYS on
December 11, 2008 that he should not preside over the dependency hearing
because he had a conflict. Therefore, the January 13, 2009 hearing had to be

(Footnote 198 conti nued):
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Because plaintiffs prevailed at the conclusion of the
dependency proceedings, plaintiffs can establish that a tinely
heari ng woul d have prevented the extended infringenment on their

famlial rights. See Brown v. Daniels, 290 Fed. Appx. 467, 473

(3d Gir. 2008).

Therefore, | conclude that plaintiffs have sufficiently
all eged a violation of their procedural due process rights
agai nst defendants Wertz and McGettigan for those all eged del ays.
Furt her, because | conclude that a reasonable CYS enpl oyee could
not have believed that these delays conplied with due process,
reject defendants’ qualified imunity affirmative defense. See
Pearson, 555 U.S. at 232, 129 S.C. at 815, 172 L.Ed.2d at 573,

see also Brown, 128 Fed. Appx. at 916. Accordingly, | deny

defendants’ notion to dismss Counts |11l and IV in these
respects.
Plaintiffs additionally allege in Count IV that their

substantive due process rights were violated because the

(Continuation of footnote 198):

continued, and it was reschedul ed for February 20, 2009 before a judge of the
Del aware County Court of Common Pl eas.

The February 20, 2009 hearing date also violates the ten-day rule
set out in section 6335. Plaintiffs admit that their counsel requested a
continuance for the February 20, 2009 heari ng because he was schedul ed for
trial that day. However, CYS did not reschedule the hearing until April 22,
2009. This final date for the dependency hearing al so viol ates section 6335.

Accordingly, although CYS attenpted to schedul e the dependency
hearing on two dates prior to the April 22, 2009 date, both prior dates
vi ol ated section 6335, and the final date violates section 6335 by nearly four
nont hs.
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dependency petition was filed on April 22, 2009. Plaintiffs cite
both Mller and Croft for the proposition that the late
schedul i ng of the dependency hearing, which separated B.D. from
Ms. Dennis for nonths, violates substantive due process.

However, Croft concerned whether a child welfare worker
vi ol at ed substantive due process because the child wel fare worker
di d not possess an objectively reasonable basis for renpving a
child fromparental custody. 103 F.3d at 1127. Mller, as
descri bed above, concerned whether a prima facie claimfor a
subst antive due process violation existed where a soci al worker
attenpted to suborn perjury, m srepresented a doctor’s nedica
report, and induced a hospital to falsify records in connection
with the social worker’s attenpts to renpve children fromtheir
not her’s custody. Mller, 954 F. Supp. at 1065.

Count 1V, on the other hand, alleges due process
violations for the alleged delays in beginning the dependency
heari ng, which were schedul ed nonths after the tine specified
under Pennsylvania law. It does not appear that Count |V
chal l enges the initial decision by CYS to renpve B.D. from
M. and Ms. Dennis’s custody.

Plaintiffs have cited no authority, and | am aware of
none, for the proposition that the late scheduling of a
dependency hearing constitutes a violation of substantive due

process. As a result, because the facts in the Conplaint only
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support a cause of action for a procedural due process violation,
| dismss plaintiffs’ substantive due process claimon this

ground with prejudice. See Al ston, 363 F.3d at 235.

Plaintiffs also allege that Del aware County has Monel |
l[iability for the injuries alleged in Counts IIl and IV.
Plaintiffs allege that Ms. Gernond’'s late filing of the
dependency petition, in addition to the deficiencies in the
dependency petition, and Ms. McGettigan’s | ate scheduling of the
first day of the dependency hearing in their case, were all done
pursuant to Del aware County policy.

As described above, plaintiffs have stated a prinma
facie claimfor violation of their procedural due process rights
because of Ms. Gernond's late filing of the dependency petition
and Ms. McCettigan's | ate scheduling the first day of the
dependency hearing. Accordingly, | now anal yze whet her
plaintiffs have sufficiently alleged that these actions were
taken pursuant to a Del aware County policy, custom or practice.

In Count 111, the Conplaint alleges that Ms. Gernond is
the adm ni strator of CYS and that she was responsible for setting
the policy of CYS when she filed and signed the dependency
petition on Decenber 29, 2008. 1%

As described above, Delaware County can be liable for a

single unconstitutional act if the act was directed by an

199 Conpl ai nt, paragraph 9.
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aut hori zed policymaker. Penbaur, 475 U S. at 481,

106 S.Ct. at 1299, 89 L.Ed.2d at 464. At this stage of the
proceedi ngs, plaintiffs have sufficiently alleged that

Ms. Gernond is a policymaker of CYS and was responsible for
setting CYS policy when she approved the late filing of the
dependency petition. See Hill, 455 F.3d at 245-246. Plaintiffs’
al | egations support the reasonable inference that because

Ms. Gernond sets CYS policy and serves as the top adm ni strator,
her approval of the dependency petition was final and

unr evi ewabl e.

Accordingly, | deny defendant’s notion to dism ss the
procedural due process claimagainst Del aware County in Count
11, based upon the acts of Ms. Gernond as an aut horized
policymaker. See Brown, 520 U. S. at 405, 117 S.Ct. at 1389,

137 L. Ed. 2d at 640.

In Count 1V, the Conplaint alleges that Del aware County
has a custom policy, or practice of scheduling the first day of
dependency hearings weeks or nonths after the filing of the
dependency petition.?® Plaintiffs contend that Ms. McGettigan's
schedul i ng of the dependency hearing for April 22, 2009, nearly
four nonths after the filing of the dependency petition, is

evi dence of Del aware County’s policy.

200 Conpl ai nt, paragraph 241.
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The Conpl ai nt does not allege that Ms. McGettigan is a
policymaker for CYS. Instead, it appears plaintiffs contend that
Del aware County is liable for Ms. McCGettigan’ s conduct because
her all eged delays in scheduling represent a Del aware County
policy, practice, or custom

However, Mnell and its progeny make clear that a
county cannot be liable sinply because the county “hired one ‘bad
apple.”” Tuttle, 471 U. S. at 821, 105 S. Ct. at 2435,

85 L. Ed.2d at 803. Beyond conclusory allegations, plaintiffs
fail to present any facts regarding an official policy or custom
of Del aware County that caused violation of their civil rights.

Plaintiffs have not pled sufficient facts to suggest
that the late scheduling of dependency hearings was a persistent
and wi despread practice or custom of Delaware County, rather than

just the “idiosyncratic action[] of [an] individual public

actor[].” Burke, 742 F. Supp.2d at 676; see also Connick,
_US at __, 131 S.C. at 1359, 179 L.Ed.2d at 426.
Therefore, | conclude that plaintiffs’ allegations in

Count 1V do not satisfy the Twonbly pl eadi ng standard because the
factual avernents regardi ng Del aware County’s policy, custom or

practice are nothing nore than “bald assertions” which fail to

state a clai mupon which relief can be granted. |In re Burlington

Coat Factory Securities Litigation, 114 F.3d 1410, 1429-1430

(3d Gr. 1997).
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Because | cannot conclude at this tinme that permtting
| eave to anmend would be futile, | will permt plaintiffs to re-
plead their Mnell claimin Count IV with nore specificity, for
t he purpose of alleging facts supporting the assertion that the
nearly-four-nonth all eged delay in scheduling the dependency
hearing was pursuant to a policy or custom of Del aware County. 2%
See Al ston, 363 F.3d at 235.

I n addition, as described above, | conclude that
plaintiffs have not stated a prima facie claimfor violation of
plaintiffs substantive due process rights agai nst
Ms. McGettigan, individually, for her alleged delay in scheduling
t he dependency hearing. There can be no award for damages
agai nst a county based upon the actions of one of its enpl oyees
when the enployee has inflicted no constitutional harm Hill,

455 F.3d at 245. Therefore, | dism ss the substantive due

201 The Conpl aint additionally alleges that CYS del ayed conplying with

mandat ory di scovery rul es regardi ng defendants’ two proposed expert w tnesses
for the dependency hearing until after both the January 13, 2009 and the
February 20, 2009 dependency hearing dates had passed. Accordingly,
plaintiffs contend that CYS nade starting the hearing on either of these two
earlier dates inpossible because CYS had not produced infornmation regarding
their proposed expert wi tnesses. The Conplaint alleges that CYS did not fully
conply with plaintiffs’ discovery requests until April 8, 2009.

The Conpl ai nt does not allege that these delays in discovery were
the result of Delaware County policy, practice, or custom

Because | ampermtting plaintiffs to re-plead their
Monell claimin Count IV with nore specificity, I will also
permt plaintiffs to re-plead
with nore specificity that the alleged nearly-four-nonth delay in
begi nni ng the dependency hearing was al so because of a Del aware
County custom policy, or practice of delaying discovery requests
i n dependency proceedi ngs.
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process cl ai magai nst Del aware County in Count IV wth prejudice.

Accordingly, | deny defendants’ notion to dism ss the
Fourteenth Amendnment clainms in Counts |1l for violating
plaintiffs’ procedural due process rights against Ms. Gernond and
Del aware County, and the Fourteenth Anmendnent claimin Count |V
for violating plaintiffs procedural due process rights agai nst
Ms. McGettigan. Further, | dism ss without prejudice plaintiffs’
claimin Count IV for violation of their procedural due process
rights against Delaware County, with | eave to re-plead the clains
in an anended conplaint according to the standard set forth
above. Finally, | dismss with prejudice plaintiffs’ clains for
violation of their substantive due process rights in Count IV
agai nst Ms. MGettigan and Del aware County.

Count V

Count V contains a substantive due process claim
agai nst Del aware County for its alleged custom practice, or
policy of refusing to permit a child in its custody from having
nore time with, or returning the child to, his nother in
retaliation for the nother and father maintaining their
i nnocence.

Plaintiffs aver that, because CYS had been granted
protective custody of B.D. by court order, which was continued at
t he post-deprivation hearing, CYS had the discretion to decide

who to place B.D. with, and how long Ms. Dennis’s visitation
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with B.D. should be. Plaintiffs contend that CYS created a
“Fam |y Service Plan” which directed Ms. Dennis to attend parent
education classes and to have a psychol ogi cal eval uati on.

Plaintiffs aver that Ms. Dennis conpleted both
requi renents, and that in both cases the CYS professionals
adm ni stering the services praised her parenting skills and
decl ared that she was a fit nother. Despite these positive
evaluations, plaintiffs claimthat CYS refused to return B.D. to
Ms. Dennis while the dependency proceedi ngs were pendi ng, and
that it refused to allow Ms. Dennis nore than one hour of weekly
visitation with B.D.

The Third Crcuit has held that “a state has no
interest in protecting children fromtheir parents unless it has
sone reasonabl e and articul abl e evidence giving rise to a
reasonabl e suspicion that a child has been abused or is in
i mm nent danger of abuse.” Croft, 103 F.3d at 1126. Defendants
needed an “objectively reasonabl e suspicion of abuse” in order to
justify “the degree of interference” with Ms. Dennis’s rights as
a parent. |d.

Plaintiffs have alleged that foll owm ng her successful
reviews by the CYS psychol ogi st and the CYS parent educator, CYS
did not have an objectively reasonabl e suspicion that Ms. Dennis
was a perpetrator of abuse by omssion. |If Delaware County had a

retaliatory policy of continuing to interfere wwth a parent’s
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rights absent any articul able evidence giving rise to a
reasonabl e suspi ci on of abuse, such policy would violate the

parent’s substantive due process rights. See Croft,

174 F.3d at 1126. The policy woul d constitute deci sion-nmnmaking
that is “so clearly arbitrary” that it shocks the conscience.
MIller, 174 F.3d at 376. | now exam ne whether plaintiffs  have
sufficiently pled that such retaliatory policy existed.

As described above, Del aware County cannot be liable
for the constitutional torts of its enployees based upon a
respondeat superior theory of liability. Tuttle,
471 U. S. at 821, 105 S.Ct. at 2435, 85 L.Ed.2d at 803.
Plaintiffs allege that Del aware County had a policy, practice, or
custom of separating a parent fromher child w thout reasonable
suspi cion of abuse and in retaliation for her maintaining her
husband’ s i nnocence. However, plaintiffs have failed to pl ead
any facts that the alleged wongs of CYS enpl oyees (refusing to
return B.D. to Ms. Dennis and refusing her longer visitation
rights) resulted froma county “practice — and not an isol ated

act”. Anela v. Gty of Wldwod, 790 F.2d 1063, 1067 (3d Cr

1986) .

Al though plaintiffs have not sufficiently alleged that
w despread and persistent practices existed, plaintiffs have
stated a claimfor Delaware County’s liability based upon the

acts of an authorized policymaker. See Connick, _ U S at __,




131 S .. at 1359, 179 L.Ed.2d at 426. The Conpl ai nt al | eges

t hat defendant Beth Prodoehl, as the kinship adm nistrator, sets
the policy for the CYS kinship departnent. 2%

The Conpl aint all eges that the kinship departnent is
responsible for the decision to reunite a child with his
parents.?%® Drawi ng all reasonable inferences in favor of
plaintiffs, which | nust, at this stage of the proceedi ngs,
plaintiffs have sufficiently alleged that Ms. Prodoehl is
responsi ble for setting the policy of the CYS kinship departnent,
and that her authority to make policy in that area is final and
unreviewable. Hill, 455 F.3d at 245-246.

The Conplaint alleges that in her capacity as
pol i cymaker for the kinship departnent, M. Prodoehl refused to
allow Ms. Dennis nore than one hour of supervised visitation
with B.D. for over six nonths while B.D. was placed with the
St evensons. 2 The Conpl aint further alleges that Ms. Prodoeh
refused to allow Ms. Dennis |onger visitation because she was

retaliating against Ms. Dennis for maintaining her innocence and

202 Conpl ai nt, paragraph 11.

203 I d

204

d.

-Ci -



her husband’ s i nnocence. 2%

205 | d
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Accordingly, | conclude that Ms. Prodoehl’s alleged
decision to deny Ms. Dennis longer visitation with B.D. in
retaliation for Ms. Dennis maintaining her innocence and her
husband’ s i nnocence, w thout regard to the positive reports
Ms. Dennis received fromCYS professionals, is attributable to

Del aware County. See Penbaur, 475 U. S. at 481

106 S.Ct. at 1299, 89 L.Ed.2d at 464.

In addition, the Conplaint alleges that on April 22,
2009, followng the positive report regarding Ms. Dennis from
t he CYS parent educator, M. Dennis’ s counsel approached
Ms. Wertz and Ms. Prodoehl and requested that B.D. be placed
wth Ms. Dennis. Counsel’s request included the offer that
M. Dennis would nove out of the famly residence so that he
woul d not be near B.D. while the dependency proceedi ngs were
pendi ng.

The Conplaint alleges that Ms. Prodoehl “deferred to”
Ms. Wertz on whether to grant this request.?® The Conpl ai nt
alleges that Ms. Wertz retaliated against Ms. Dennis, who
continued to support M. Dennis, by denying the request because
M. and Ms. Dennis were still married and were |iving as husband
and wife.

| conclude that it is a reasonable inference that

Ms. Prodoehl, as admnistrator for the kinship departnent, was

206 Conpl ai nt, paragraph 251.
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ultimately responsi ble for the decision of whether to reunite
Ms. Dennis and B.D. while the dependency proceedi ngs were
pendi ng.

It is also a reasonable inference that, in deferring
to Ms. Wertz when plaintiffs’ counsel approached both M.
Prodoehl and Ms. Wertz on April 22, 2009, Ms. Prodoehl authorized
or ratified Ms. Wertz's allegedly retaliatory decision refusing
to return B.D. to Ms. Dennis during the pendency of the

dependency proceedings. See Praprotnik, 485 U S. at 127,

108 S.C. at 926, 99 L.Ed.2d at 120. Therefore, Ms. Prodoehl’s
decision is chargeable to Del aware County. 1d.

Accordingly, | conclude that plaintiffs have stated a
prima facie claimfor violation of their substantive due process
ri ghts agai nst Del aware County because of the interference with
Ms. Dennis’s parental rights absent objectively reasonable
suspi ci on of abuse. See Croft, 103 F.3d at 1126. Therefore, |
deny defendant’s notion to dism ss Count V.

Count VI

Count VI alleges a substantive due process claim
agai nst Del aware County for relying on the biased and unreliable
medi cal opinions of Dr. DeJdong in the dependency proceedi ngs.

Plaintiffs allege that Dr. DeJong has a history of bias
and unreliability in investigating suspected cases of child

abuse. Plaintiffs bring the same allegations against D strict
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Attorney Green for the exclusive reliance of the Del aware County
District Attorney’s office on Dr. DeJdong’ s opinion in bringing
the crimnal charges of Aggravated assault, Sinple assault, and
Endangering wel fare of children against M. Dennis. 2

Plaintiffs contend that neither CYS nor the District
Attorney’s office conducted an i ndependent investigation before
initiating dependency proceedi ngs and crim nal proceedi ngs,
respectively. Plaintiffs contend that Ms. G ancristiforo
initiated dependency proceedings by filing the ex parte
menor andum and that she initiated these proceedi ngs based
entirely on Dr. Deldong’s nedical opinions.?® Plaintiffs
additionally contend that Deputy District Attorney Gal antino
approved crim nal charges against M. Dennis based sol ely upon
Oficer Collins’ interviewwth Dr. DeJdong.

Plaintiffs allege nunerous instances in which they
contend that Dr. Dedong m srepresents the nedical evidence in
order to conclude that the evidence is consistent with child
abuse. They allege that he has m srepresented nedi cal evidence
in “tens, if not hundreds, of child abuse investigations”, 2 and
t hey contend specifically that Dr. Dedong testified in four cases

wherein he nmade a m s-diagnosis of child abuse.

207 The allegations in Count VI against the Delaware County District

Attorney’'s office are addressed in the followi ng section.

208 Conpl ai nt, paragraph 265.

209 Conpl ai nt, paragraph 273.
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Plaintiffs additionally aver that Dr. DeJdJong has a bias
that there are no non-abusive expl anations for subdural
hemat omas, rib fractures, and retinal henorrhages, although
plaintiffs contend there are non-traumati c causes for these
injuries (such as a difficult birthing process).

Plaintiffs aver that the American Acadeny of Pediatrics
has enunciated a policy explaining that there is a “need for a
presunption of child abuse when a child younger than 1 year has
suffered an intracranial injury.”?% Plaintiffs contend that
Dr. Dedong adopts this presunption in the context of subdura
hemat omas and in the presence of rib fractures as well.

Plaintiffs al so contend that Delaware County and the
Del aware County District Attorney’s office knew or shoul d have
known of Dr. Dedong’s history of unreliable and biased child
abuse investigations. 2!

Del aware County contends that plaintiffs have not
stated a clai mupon which relief can be granted because
plaintiffs acknow edge that Dr. DeJdong is a known expert in the
area of child abuse. Further, Del aware County argues that
plaintiffs’ allegations that defendants should have conducted a
nmor e conprehensive investigation do not rise to the |evel of a

constitutional claim

210 Conpl ai nt, paragraph 278.

211 Conpl ai nt, paragraph 298.
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Nei ther party has cited authority supporting their
positions, but the governing standard for a substantive due
process claimis identified by the Third Grcuit in Croft,

MIler, and Ziccardi, supra. Specifically, child welfare workers

abridge a parent’s substantive due process rights when they
renmove a child fromhis parents while consciously disregarding a
great risk that there had been no abuse. Ziccardi,

288 F.3d at 66.

The focus for due process purposes is “whether the
information avail able to the defendants at the tine would have
created an objectively reasonabl e suspicion of abuse justifying
the degree of interference” with M. and Ms. Dennis’s rights as
parents. Croft, 103 F.3d at 1126. “Absent such reasonabl e
grounds, governnental intrusions of this type are arbitrary
abuses of power.” Id.

In Croft, a social worker ordered a child s father to
i mredi ately | eave the honme, threatening to otherw se place the
child in foster care, pending an investigation into whether the
fat her had sexually abused his daughter. 103 F.3d at 1124. The
soci al worker had no evidence of abuse except for an anonynous
tip based on hearsay. 1d. at 1127.

Further, upon interview ng the parents, the social
wor ker had not personally fornmed an opinion as to whether abuse

was likely. 1d. The Third Grcuit held that the social worker
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violated the father’s substantive due process rights because the
soci al worker did not have an objectively reasonabl e suspicion of
abuse. |d.

Here, plaintiffs allege that Ms. G ancristiforo based
her conclusion that B.D. had been abused conpletely on
Dr. Dedong’ s nedical opinion. Accordingly, it is a reasonable
inference fromthe Conplaint that Ms. Gancristiforo, like the
social worker in Croft, had not fornmed a personal opinion
regardi ng whet her B.D. had been abused.

However, Ms. G ancristiforo relied on the opinion of a
chil d abuse nedi cal expert, rather than an anonynous tip that was
based upon hearsay. Nonetheless, if Ms. G ancristiforo had
reason to believe that Dr. DeJdong’s opinion was biased and
unreliable, then she consciously disregarded a great risk that
t here had been no abuse to B.D. in renoving himfromhis parents.

Zi ccardi, supra.

The Conpl ai nt does not contain specifically pled facts
supporting the conclusion that Ms. G ancristiforo (or any ot her
CYS enpl oyee responsi ble for renoving B.D.) consciously
di sregarded a great risk that B.D. had not been abused because
she knew of Dr. Dedong’s alleged history of false child abuse
accusations. Further, the Conplaint does not contain sufficient
facts, beyond conclusory assertions, supporting the concl usion

t hat Del aware County had a custom policy, or practice of relying
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upon Dr. DeJdong’s nedical opinions. See In re Burlington Coat

Factory Securities Litigation, 114 F.3d at 1429-1430.

Because | cannot conclude at this tinme that permtting
| eave to anmend would be futile, | will permt plaintiffs to re-
pl ead their Mnell claimin Count VI with nore specificity, for
t he purpose of alleging facts supporting the assertion that
renmoving a child fromhis parents based solely upon Dr. Dedong’ s
bi ased and unreli abl e nedi cal opinions was pursuant to a policy

or custom of Del aware County. See Alston, 363 F.3d at 235.

Count I X

Count | X raises a due process cl aimagainst Dr. Dedong,
Ms. Gernond, Ms. Wertz, Ms. McGettigan, Ms. G ancristiforo,
District Attorney Geen, Deputy District Attorney Gal antino, and
Del aware County for allegedly adopting a presunption identified
by the American Acadeny of Pediatrics that a child younger than
one year with an intracranial injury is a victimof child
abuse.?2  The Conplaint alleges that “the presunption
unconstitutionally tainted the chances of a voluntary safety
pl an, the presunption tainted the investigation itself and
tainted CYS decisions to allow [Ms. Dennis] time to be with B. D

to a degree that violated [plaintiffs’] due process rights.”?3

212 The clains against Dr. DeJong, District Attorney Green, and Deputy

District Attorney Galantino in Count |X are addressed bel ow.

213 Plaintiffs’ Response to Del aware County Defendants’ Mtion to
Di sm ss, page 37.
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Al t hough the Conpl ai nt does not specify whet her
Count |1 X alleges a substantive or a procedural due process claim
it appears fromplaintiffs’ menorandum of |aw that Count |X
al l eges a procedural due process violation for two reasons.
First, plaintiffs explain that they are not claimng in Count |X
that the all eged nedical presunption of abuse failed to raise a
reasonabl e suspi cion of abuse sufficient to conmence an
i nvestigation, which is the standard for a substantive due

process violation identified in Croft, supra.

In Plaintiffs’ Response to Del aware County Defendants’
Motion to Dismss, plaintiffs state:

The Dennis famly is not suggesting that the
presence of a subdural henorrhage and nultiple rib
fractures should not raise a suspicion of child
abuse nor are they taking the position that a
child abuse investigation should not have been
initiated or that a safety plan should not have
been i npl enented during the investigation.?*

Second, plaintiffs further contend that Count I|X
al l eges that the nedical presunption of abuse denied themthe
opportunity to be heard at a neaningful tinme and in a nmeani ngful
manner, which is the standard for a procedural due process

violation identified in MIller, supra.

In Plaintiffs’ Response to Del aware County Defendants’

Motion to Dismss, plaintiffs state:

214 Plaintiffs’ Response to Del aware County Defendants’ Mtion to
Di sm ss, page 37.
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If the Dennis famly had opportunity through
genui ne due process to challenge the presunption
made by Def endant DeJong and adopted by CYS, there
woul d be no due process violation. However, when
CYS del ayed seeki ng energency custody until the
day B.D. was to be discharged fromthe hospital
and then submtted an ex parte nmenorandumto the
court, without any notice for the Dennis famly to
be heard, or to cross exam ne any w tnesses, then
t he adoption of the presunption tainted even the
judicial forumdue to the |ack of candor by CYS
and constitutes a due process violation.?

Plaintiffs allege that the nedical presunption of abuse
which Dr. Dedong utilized unconstitutionally shifted the burden
to M. and Ms. Dennis to provide a non-accidental explanation
for BD.’s injuries. Plaintiffs contend that because CYS
enpl oyees and the Del aware County District Attorney’'s office
failed to do an i ndependent investigation into the cause of
B.D."s injuries, their reliance on Dr. Dedong' s opinion
constitutes a de facto adoption of the nedical presunption of
abuse.

Plaintiffs assert that the all eged nedical presunption
vi ol ated the presunption of innocence, which plaintiffs allege
applies to both crimnal proceedi ngs and dependency proceedi ngs.
Plaintiffs aver that the presunption of innocence “protects the
accused agai nst conviction except upon proof beyond a reasonabl e

doubt of every fact necessary to constitute the crine with which

215 Plaintiffs’ Response to Del aware County Defendants’ Mtion to
Di sm ss, pages 38 and 39.

-CXi -



he is charged.” 1n re Wnship, 397 U S. 358, 364,

90 S.Ct. 1068, 1073, 25 L.Ed.2d 368, 375 (1970).

Plaintiffs cite no authority regardi ng dependency
proceedi ngs and the presunption of innocence. As described
above, the standards for dependency proceedings differ fromthe
standards in crimnal proceedings. In a dependency proceeding,
prima facie evidence that the child s custodian caused the child
abuse, by either acts or omssions, is all that is required.

In the Interest of J.R W, 428 Pa. Super. 597, 607

631 A . 2d 1019, 1024 (Pa. Super. 1993). Proof that the child has
been abused nust be established by clear and convi nci ng evi dence.
42 Pa.C. S. A 8§ 6341(c).

Plaintiffs have not alleged that the court applied
t hese standards inproperly. In fact, the court ultimately
determ ned that CYS had not proven by clear and convinci ng
evidence that B.D. was abused. It appears, then, that plaintiffs
essentially contend that the all eged nedical presunption caused
CYS to |l ack clear and convincing evidence of abuse, or prinma
facie evidence that M. and Ms. Dennis caused the abuse, in
pursui ng the dependency proceedi ngs.

Plaintiffs allege that had they been afforded the
opportunity at a neaningful tinme and in a meani ngful manner to
contest CYS' s reliance on the nedical presunption of abuse in its

i nvestigation (although an investigation nonethel ess woul d have
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been comenced): (1) B.D. either would not have been renoved
pendi ng the investigation or would have been placed with the

G offs or Stevensons; and (2) CYS would have either returned B. D
to Ms. Dennis after her successful reviews by the CYS
psychol ogi st and parent educator, or Ms. Dennis would have been
provi ded | onger visitation with B.D.

The Conplaint fails to identify a factual predicate for
the conclusory assertion that Del aware County had a policy,
custom or practice of presum ng that children under one year of
age with subdural hematomas are victins of child abuse. The
Complaint fails to allege how such policy, even if it existed,
was the direct causal link for the violation of plaintiffs due
process rights in the two ways identified above. See Brown,

520 U. S. at 404, 117 S.C. at 1388, 137 L.Ed.2d at 639.

The Conpl aint alleges that the | anguage of the ex parte
menor andum and t he dependency petition are evidence that Del aware
County adopted the nedi cal presunption. However, the |anguage
quoted in the Conplaint fromthe respective docunents does not
support a reasonable inference that Del aware County adopted the
presunption that a subdural hematoma in an infant concl usively
determnes that a child was abused.

The ex parte nmenorandum states: “[dJue to the findings
and the | ack of adequate trauma history there was a concern for

non-accidental trauma....[Ms. Dennis] indicated that the baby’'s
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father could have caused the injuries....M. Dennis does not
appear to acknow edge...that the injuries are non accidental.”?
These statenents fromthe ex parte nenorandum even
accepting plaintiffs’ allegations as true, do not support the
reasonabl e inference that Del aware County adopted the nedica
presunption descri bed above. See Fow er, 578 F.3d at 210.
I nstead, the ex parte nenorandum attri butes the cause of the
injuries to the actions of M. Dennis.?
Plaintiffs also quote the follow ng | anguage fromthe
dependency petition, describing B.D.’s injuries:
a significant skull fracture with severe bl eedi ng
and pressure on the brain, bilateral acute on
chroni c subdural hematomas, thirteen healing rib
fractures, as well as corner fractures of the |ong
bone, right hunerous [sic] and right distal
radius. The medi cal professionals report that the
injuries are a result from non-acci dent al
trauma....Both parents have reported that they
have been the primary caregivers of the child
since birth and have offered no explanation for
the injuries.?®
The petition identifies nunerous injuries in addition

to the subdural henmatonmms.?® Even construing the Conplaint in

216 Conpl ai nt, paragraph 529.

217 Al t hough the Conplaint alleges that no reasonabl e basis existed
for the representation in the ex parte menmorandum that Ms. Dennis indicated
that M. Dennis caused B.D.’s injuries, this allegation is not relevant to
Count I X

218 Conpl ai nt, paragraph 530.

219 Plaintiffs allege that the injuries identified in the dependency

petition are not supported by the radiol ogi cal studies of duPont Hospital

(Footnote 219 conti nued):
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the light nost favorable to plaintiffs, as | nmust, | concl ude
that this | anguage does not support the assertion that Del aware
County adopted a nedical presunption that the presence of a
subdural hematoma in B.D. was caused by abuse. Fow er,
578 F.3d at 210.

The Conplaint further fails to identify a factual
predi cate for the conclusory assertion that defendants Gernond,
Wertz, McCettigan, and G ancristiforo acted to renove B.D. and
place himin foster care with strangers, or continued to separate
B.D. fromMs. Dennis during the dependency proceedi ngs, because
they were acting pursuant to this nmedical presunption. The
Conpl ai nt does not allege that CYS or its enpl oyees even knew of
the existence of the American Acadeny of Pediatrics presunption,
or that Dr. DeJdong allegedly enployed it in his investigation.
| nstead, the Conplaint alleges that CYS de facto adopted
Dr. Dedong’'s presunption by relying on his medical opinion
regardi ng B.D.

| f Del aware County had a policy of presum ng abuse in
every instance of a subdural hematoma in children under one year

of age, and plaintiffs were denied a nmeani ngful opportunity to

(Continuation of footnote 219):

This concern, addressed in Count |1, is not relevant for Count |X, which cites
t he | anguage of the petition for the purpose of show ng that Del aware County
had an unconstitutional policy of adopting Dr. DeJong’ s medi cal presunption

t hat subdural hematomas in children under one year of age are caused by child
abuse.
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chal | enge the concl usi ons CYS enpl oyees’ drew fromthe policy as
applied to them then plaintiffs would be able to state a prinma
facie claimfor violation of their procedural due process rights.
Accordingly, I will permt plaintiffs to re-plead their Monell
claimin Count 1 X to allege with nore specificity that Del aware
County has a policy adopting the nmedical presunption that a child
under one year of age with a subdural hematoma is a victim of
child abuse, and that such policy was applied to deprive

plaintiffs of their procedural due process rights. See Alston,

363 F.3d at 235.

Regardi ng the CYS enpl oyees in their individual
capacities, as noted above, they are entitled to absolute
immunity for their representations to the court in the ex parte
menor andum and t he dependency petition. Ernst, 108 F. 3d
at 497 n.7. Accordingly, to the extent that Count |X all eges
t hat defendants Gernond, Wertz, MGCettigan, and G ancristiforo,
m sinformed the court regardi ng the evidence sustaining
al l egations of abuse, plaintiffs have not stated a clai mupon
which relief can be granted.

Al t hough CYS enpl oyees are not entitled to absol ute
immunity for their investigative and adm nistrative deci sions,
plaintiffs have failed to allege facts supporting their
conclusory assertions that these defendants refused to place B.D

with Ms. Dennis, the G offs, or the Stevensons, or refused to
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give Ms. Dennis |longer visitation, because they enpl oyed the
medi cal presunption of abuse. Because |I cannot conclude at this
stage of the proceedings that plaintiffs are unable to state a
prima facie claimfor violation of their due process rights, |
wll permt plaintiffs to re-plead with nore specificity facts

regarding this claim See Al ston, 363 F.3d at 235.

Accordingly, | dismss Count | X w thout prejudice
agai nst defendants Gernond, Wertz, MCettigan, G ancristiforo,
and Del aware County.

d ai n5 Agai nst D strict Attorney G een and
Deputy D strict Attorney @&l antino

Regarding the claimagainst District Attorney Geen in
Count VI for relying on Dr. DeJdong’ s nedical opinion in bringing
crimnal charges against M. Dennis, and the simlar clains
agai nst Deputy District Attorney Galantino and District Attorney
Green in Counts I X and XIl, | conclude that M. Dennis’ 2%
section 1983 clains in those counts are barred because M. Dennis
entered the AR D. program

In Heck v. Hunphrey, 512 U S. 477, 484-487,

114 S. . 2364, 2371-2373, 129 L.Ed.2d 383, 393-395 (1994), the

220 Both Reginald Dennis and his wife Renee Dennis appear to assert a

claimin Counts VI, IX and XII. However, it is well-established that a
spouse has no standing to assert a section 1983 claimprem sed on the
violation of the other spouse’s constitutional rights. See Hogan v. City of
East on, 2004 W. 1836992, at *6 (E.D.Pa. Aug. 17, 2004) (Padova, J.); Pahle v.
Col ebr ookdal e Township Police Departnent, 227 F. Supp.2d 361, 381 (E.D.Pa.

2002) (Van Antwerpen, J.). Because any claimasserted by Ms. Dennis appears
to be solely predicated on the violation of M. Dennis’ rights, | conclude she
has no standing to assert this claim
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United States Suprene Court held that a plaintiff nmust prove a
favorabl e term nation of the underlying crimnal proceeding
against himin order to recover danages in a section 1983 suit.
Accordingly, a plaintiff can recover danmages for an
unconstitutional conviction or inprisonnment only by proving that
the conviction or sentence has been reversed on direct appeal,
expunged by executive order, declared invalid by a state
tribunal, or called into question by a federal court’s issuance
of a wit of habeas corpus. [1d.

In Glles v. Davis, 427 F.3d 197, 201 (3d Gr. 2005),

the Third Circuit considered “whether resolution of a crim nal
charge under Pennsylvania's ‘Accel erated Rehabilitative

Di sposition’ programbars a subsequent 8 1983 claim” The Third
Crcuit concluded that, under the reasoning in Heck, enroll nent
in the A RD. programdoes not constitute a “favorable
termnation” of the prior crimnal proceeding. Glles,

427 F.3d at 211-212.

The Third Crcuit held that Heck requires this result
because the purpose of the decision was to “avoid parall el
litigation of probable cause and guilt”, and because success in a
section 1983 claimwould result in parallel litigation over the
subst ance of the charges for which a defendant enters the A R D
program Glles, 427 F.3d at 209. The Third Crcuit held that

Heck applies despite the fact that successful conpletion of an
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AR D. programresults in dismssal of the crimnal charges and
t he expungenent of the arrest record. Glles, 427 F. 3d at 212
n. 13.

The Third Circuit additionally held that enrollnment in
an AR D. programeffectively rel eases a county and gover nnent
officials fromany subsequent civil rights clains brought
pursuant to section 1983. Glles, 427 F.3d at 210 n. 10.

Accordi ngly, because M. Dennis agreed to resolve the crimnal
charges agai nst himthrough the AR D. program his section 1983
clains are barred pursuant to Glles.

M. Dennis argues that G lles should not apply when the
subject matter conprising the crimnal charges against a
def endant have al so been adjudicated in a dependency proceedi ng,
and where the result of the dependency proceedi ng have been
termnated in favor of the crimnal defendant. M. Dennis
contends that the United States Suprene Court conclusion in Heck
that a plaintiff can bring a section 1983 suit by proving that
the conviction or sentence was subsequently “declared invalid by
a state tribunal authorized to make such determ nation” is
applicable in this case. Heck, 512 U S. at 487, 114 S.C
at 2372, 129 L.Ed.2d at 394.

Specifically, M. Dennis avers that the Del aware County
Court of Common Pleas is the relevant “state tribunal”, and that

its dism ssal of the dependency petition declares M. Dennis’s
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crimnal charges and subsequent entrance into the A R D. program
“invalid’. Hence, M. Dennis contends that because the
dependency proceedings termnated in his favor, District Attorney
Green and Deputy District Attorney Galantino are collaterally
estopped fromarguing that AR D. is not a favorable term nation
of the underlying accusations agai nst M. Dennis.

M. Dennis clains that the AR D. programwas nerely
the wong procedure for Deputy District Attorney Galantino to
use, but that, because the charges would ultinmately be di sm ssed,
it came to the correct result.

M. Dennis’ argunment appears to be novel, and does not
remove himfromthe | egal precedent clearly governing his clains.
As descri bed above, dependency proceedi ngs have different burdens
of proof, and they are not crimnal proceedings. C. S.,

972 A .2d at 1262. M. Dennis has not cited any authority, and I
am aware of none, that the state court in a dependency proceeding
is “authori zed” to decl are subsequent crim nal proceedi ngs
brought agai nst a defendant “invalid’. Heck, 512 U S. at 487,
114 S. . at 2372, 129 L.Ed.2d at 394.

Furthernore, the Third G rcuit has explicitly held in
Glles that entrance into an A R D. program does not constitute a
favorabl e term nation of the proceedi ngs, thereby barring
subsequent section 1983 clainms. Glles did not make an exception

for those defendants who have al so been invol ved i n dependency
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proceedi ngs, and M. Dennis has failed to cite any authority to
support his contention that such an exception exists. Therefore,
| conclude that, as a matter of law, M. Dennis’s section 1983
clainms against District Attorney Green and Deputy District
Attorney Gal antino are barred.

Accordingly, | dismss with prejudice Counts Xl of the
Complaint, and I dismss Counts VI and I X with respect to
District Attorney Green and Deputy District Attorney Gl antino. ?*

d ai n5 _Agai nst Nenours Def endants

Count VIl alleges a substantive due process claim
against Dr. DeJdong individually for his numerous m srepresen-
tations in his nedical findings and his bias in favor of finding
child abuse. Count |X alleges a due process cl ai magai nst
Dr. Dedong for his adoption and application of the nedica
presunption that intracranial injuries in children under one year
of age is the result of child abuse in this case.

To state a clai munder section 1983, plaintiffs nust
all ege that a defendant acting under color of state |aw deprived
plaintiffs of a federal constitutional or statutory right.

G uenke, 225 F.3d at 298. Plaintiffs allege that Dr. Dedong’s

actions are fairly attributable to Del aware County and the

221 Because | conclude that plaintiffs’ section 1983 claimis barred

by Glles, | do not consider defendants’ additional arguments that they are
entitled to absolute or qualified immnity for their actions.
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District Attorney, and therefore he is a state actor for purposes
of a section 1983 suit.

According to the Conplaint, Dr. DeJong worked as a
private doctor at duPont Hospital, and he rendered nedi cal
opinions regarding B.D.’s injuries upon B.D.’s admttance to the
hospital. Although Dr. Dedong is otherw se a private actor,
private action can be converted into action under color of state
| aw where a defendant “exercised power possessed by virtue of
state | aw and nade possible only because the wongdoer is clothed

with the authority of state law.” Goman v. Township of

Manal apan, 47 F.3d 628, 638 (3d Cr. 1995)(internal quotations
omtted).

The Third Crcuit has noted three approaches for
detecting the presence of action under color of state | aw
(1) the exclusive governnment function approach; (2) the joint
participation or synbiotic relationship approach; and (3) the
nexus approach. Goman, 47 F.3d at 639. Plaintiffs appear to
argue all three approaches regarding Dr. Dedong.

First, plaintiffs argue that both the Comonweal t h of
Pennsyl vani a and the State of Del aware have del egated the
authority to tenporarily take children into protective custody
w thout a court order to doctors and hospitals, which plaintiffs

contend has traditionally been an exclusive governnment function.
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The United States Suprene Court has expl ained that the
scope of the exclusive governnent function approach is |imted,
and the relevant “question is whether the function performed has
been traditionally the exclusive prerogative of the State.”

Rendel | - Baker v. Kohn, 457 U.S. 830, 842, 102 S. Ct. 2764, 2772,

73 L.Ed.2d 418, 428 (1982)(internal quotations omtted)(enphasis
in original). Further, in determning the contours of what
constitutes an exclusive governnent function, the Third Grcuit
has held that performng a function serving the public, and even
recei pt of public funds, are not enough to nake a private entity
a state actor. Goman, 47 F.3d at 640.

Plaintiffs have cited no authority for the proposition
that a doctor tenporarily taking a child into protective custody
W thout a court order, pursuant to state-law, constitutes an
excl usi ve governnent function for the purposes of bringing a
section 1983 suit. Further, even if taking B.D. into protective
custody constitutes an exclusive governnment function, plaintiffs
have not alleged that in this case, Dr. DeJdong actually took B.D.
into protective custody.

Therefore, w thout addressing the nerits of whether
such activity constitutes an excl usive governnent function,
conclude that plaintiffs have not pled facts alleging that
Dr. Dedong performed an excl usive government function which

transforned his private action into state action.
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In addition, plaintiffs’ other theories that Dr. DeJdong
was acting under the color of state | aw appear to involve both
the joint participation/synbiotic relationship approach and the
nexus approach. Plaintiffs allege that Dr. DeJong and
M. Speedling jointly participated with state officials in the
seizure of B.D. and in the seizure of M. Dennis.

Plaintiffs contend that Dr. DeJong and M. Speedling
assunmed the role of child abuse investigators by their
i nvol venent with the CARE team at duPont Hospital, and
Dr. DeJdong’s involvenent with the CACD at duPont Hospit al
Plaintiffs aver that Dr. DeJdong col |l aborates with child
protection services and | aw enforcenment for CACD, such as by
interview ng potential perpetrators, so that they can be arrested
and prosecuted for child abuse w thout del ay.

Plaintiffs also contend that Dr. Dedong is on the
Attorney General’s Medical/Legal Advisory Board on Child Abuse,
whi ch assi sts prosecutors and child protection personnel in the
i nvestigation and prosecution of child abuse cases.
Specifically, the Conplaint alleges that Dr. DeJong wites
medi cal opinions for this Board, and that he presented his
medi cal findings of abuse to the Board regarding B. D

Addi tionally, not specific to this case, plaintiffs
allege that Dr. Dedong in the past has participated in setting

Del aware policy regarding how the police and child protective
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agenci es conduct child abuse investigations. Further, plaintiffs
aver that Dr. Dedong has served on various state-created
commttees related to child abuse in Delaware. Finally,
plaintiffs allege that Pennsylvania and Del aware fund the

provi sion of child abuse nedi cal experts through grants to the
CACD and to duPont Hospital.

The Third Crcuit has addressed the joint partici-
pation/synbiotic relationship and the nexus theories in G onan,
47 F. 3d at 641. Gonan involved a volunteer first-aid squad that
responded to police calls to aid a man whom police were taking
into custody. The first-aid squad arrived and attenpted to treat
the man at his hone, and the squad responded to the police a
second time to treat the man when he was at the police station.

The Third Crcuit held that the first-aid squad was not
a state actor for section 1983 purposes even though it received
public funds, it functioned to support the police, and it
responded twice to the request of the police to aid a man in
police custody. Goman, 47 F.3d at 642.

The Third Crcuit held that “the interdependence
between the state and private actor mnmust be pronounced before the
law wi Il transformthe private actor into a state actor.”

Id. at 641. Because there was no evidence that the first-aid
squad’ s professional decisions were dictated or guided by the

state, or that the state controlled the first-aid squad’s
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pr of essi onal conduct in helping the man, the first-aid squad was
not a state actor. 1d. at 642.

Here, there is no evidence that Dr. DeJdong’s
pr of essi onal opinions, or his professional conduct, regarding
determ ning the cause of B.D.’s injuries were dictated or
controlled by the state. Although the Conplaint alleges that
Dr. DeJdong provided his nedical opinion that B.D. had been abused
to the Chester County Police Departnent and the Del aware County
District Attorney’s office, the Conplaint does not allege that
these entities dictated his opinion.

Further, the fact that Dr. Dedong assisted the police
and the Del aware District Attorney’s office by providing his
medi cal opinion, like the first-aid squad s responses to the
police requests for assistance in Gonman, is not sufficient to

transformhis private action into state action. See G onman,

47 F.3d at 641-642. In addition, even if CACD and duPont
Hospital received public funds, this fact does not convert
Dr. Dedong’'s actions in rendering nmedical opinions into state

action. See Goman, 47 F.3d at 642.

Accordingly, | dismss wthout prejudice Count VIl in
its entirety, and I dismss wthout prejudice Count I X with
regard to Dr. Dedong. | will permt plaintiffs to re-plead

Counts VII and I X with additional facts regardi ng whet her

- CXXVi -



Dr. Dedong is a state actor for section 1983 purposes, consistent

with the above-descri bed standard. See Alston, 363 F.3d at 235.

d ai n5 _Agai nst PSUHMGE Def endant s

Count XIlIl of the Conplaint contends that the PSUHMS
def endants deni ed M. Denni s??? due process, effective assistance
of counsel, and the prospect of a fair trial in violation of the
Fourth, Fifth, Sixth, and Fourteenth Anmendnents because defendant
Kat hl een D. Eggli, MD. inplenented PSUHVE' s expert w tness
policy in a discrimnatory manner.

M. Dennis avers that Dr. Eggli, the radiol ogy
departnment chair at PSUHMS, is responsible for inplenenting the
expert witness policy. According to the Conplaint, PSUHVS has an
expert witness policy which del egates discretion to departnent
chairs to either approve or disapprove reports and testinony in
| egal proceedi ngs, and whi ch does not explicitly include crimnal
cases. The policy requires that any staff physician who is
considering being retained as an expert witness informthe
departnent chair.

The policy states that when the departnent chair
approves the expert witness activity, at the discretion of the

chair, such activities may be considered within the scope and

222 Because Count Xl || appears to only pertain to the alleged
violation of M. Dennis’s civil rights in the context of his crimnal
prosecution and has not alleged that Ms. Dennis suffered any injury, |
di smiss Count Xl to the extent that plaintiffs' seek relief for Ms. Dennis
as well because Ms. Dennis |acks standing. See PA Prison Society,

622 F.3d at 228.
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duty of the physician’s enploynent, and the physician then enjoys
the benefit of coverage of the PSUHVS liability insurance and the
use of the PSUHMS stationery and | ogo in such expert w tness
activity.

Def endant Danielle K Boal, MD. and Dr. Julie Mick
(not a party) are enployees of PSUHMS. Dr. Boal provided an
expert report for the prosecution in M. Dennis’s crimnal case,
and Dr. Mack provided an expert report for plaintiffs. Dr. Eggl
allowed Dr. Boal to provide the report on PSUHMS stationery, and
provided Dr. Boal with liability insurance, even though Dr. Boa
did not follow the policy and obtain Dr. Eggli’s approval prior
to her retention by the prosecution.

However, Dr. Eggli did not approve Dr. Mack’s expert
report. Accordingly, Dr. Mack’s expert report was not
acconpani ed by the benefits of being on PSUHVS stationery, and
Dr. Mack was not covered by PSUHMS liability insurance.

M. Dennis alleges that Dr. Eggli did not apply the
PSUHVS expert w tness policy properly, and that she used the
policy to discrimnate against crimnal defendants seeking an
expert opinion. M. Dennis nonethel ess retained Dr. Mack and
obt ai ned her expert opinion wthout the benefits of the PSUHVS
stationery and liability insurance.

Accordingly, M. Dennis contends that he was denied

effecti ve assi stance of counsel because the PSUHMS def endants
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prevented M. Dennis’ counsel from obtaining an expert report
with the official backing of PSUHV. M. Dennis further contends
that this denied himdue process, and denied himthe prospect of
a fair trial, notwithstanding the fact that M. Dennis ultimtely
entered the A R D. program

A claimof ineffective assistance of counsel involves
two elenments: (1) counsel’s performance nust have been deficient,
meani ng that counsel made errors so serious that he was not
functioning as “the counsel” guaranteed by the Sixth Anendnent;
and (2) the deficient performance prejudiced the defense.

Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052,

2064, 80 L.Ed.2d 674, 693 (1984).

M. Dennis has cited no authority, and | am aware of
none, that a claimfor ineffective assistance of counsel can be
brought, not against the crimnal defendant’s counsel, but
against a third party (the PSUHVS defendants) for their actions
ininterfering wwth the effectiveness of defendant’s counsel.

Accordi ngly, because an ineffective assistance of
counsel claimagainst a third party is not cognizable as a matter
of law, | dismss with prejudice M. Dennis’s claimfor
i neffective assistance of counsel. In addition, even if such
claimwere cogni zable, M. Dennis cannot establish prejudice
because he was actually able to retain Dr. Mack and obtai ned her

expert medical report.
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In addition, | dismss with prejudice M. Dennis’s
claimto the extent that he alleges that the policy deprived him
of a fair trial, because M. Dennis’s crimnal trial did not
actually occur. M. Dennis |acks standing because there is no
case or controversy before the court, and the threat of injury is

merely conjectural or hypothetical. See PA Prison Society,

622 F.3d at 228.

Finally, M. Dennis has cited no case | aw supporting or
further explaining his due process clains pursuant to the
Fifth and Fourteenth Anendnents. It is also unclear whether
M. Dennis asserts a procedural or substantive due process claim

The PSUHVS def endants argue that M. Dennis was not
deni ed procedural due process because he was not denied the
opportunity to be heard nerely because his nedical expert did not
wite her report on PSUHVS stationery. Further, the PSUHVS
def endants contend that M. Dennis was not denied substantive due
process because M. Dennis has not alleged any facts regarding
Dr. Eggli’s inplementation of the expert w tness policy that
shocks the conscience. M. Dennis does not respond to these
argunents.

Pursuant to Rule 7.1(c) of the Rules of G vil Procedure
of the United States District Court for the Eastern District of
Pennsyl vania, failing to address substantive matters raised in a

nmotion may result in the unaddressed i ssue being granted as
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uncontested. Because M. Dennis does not provide any |egal
authority or analysis to contest dism ssal based on the grounds
argued by the PSUHMS defendants, | regard defendants’ notion to
di sm ss the due process clainms as uncontested and | grant the
nmotion to dism ss the due process claimas unopposed. See Toth,
215 F. Supp. 2d at 598.

Accordingly, | dismss with prejudice Count Xl I of
plaintiffs’ Conplaint inits entirety.

G vil Conspiracy

In Counts VIII and XlI, plaintiffs bring conspiracy
clains for violation of equal protection and due process pursuant
to 42 U.S.C. 88 1981, 1983 and 1985.

Legal Standards for 42 U.S. C. 8§§ 1981, 1983, and 1985

Section 1981 protects the rights to “nake and enforce
contracts, to sue, to be parties, give evidence, and to the ful
and equal benefit of all |aws and proceedings for the security of
persons and property.” 42 U S.C. 8§ 1981(a). A section 1981
claimnust allege that defendants intentionally discrimnated

against plaintiffs because of their race. Pryor v. National

Collegiate Athletic Association, 288 F.3d 548, 562 (3d Cr

2002) .
To state a prina facie case under section 1981,
plaintiffs nust prove: (1) that plaintiff is a nenber of a racial

mnority; (2) intent to discrimnate on the basis of race by the
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def endant; and (3) discrimnation concerning one or nore of the

activities enunerated in the statute. Brown v. Phillip Mrris,

250 F.3d 789, 797 (3d Cr. 2001).
A section 1983 conspiracy claimrequires proof that two
or nore conspirators reached an agreenent to deprive plaintiff of

a constitutional right under color of law. WIllianms v. Fedor,

69 F. Supp.2d 649, 666 (MD.Pa. 1999), aff’'d, 211 F.3d 1263
(3d Gr. 2000). Plaintiffs nmust allege proof of (1) an actual
violation of a right protected under section 1983 and (2) actions
taken in concert by defendants with the specific intent to
violate the right protected under section 1983. 1d. at 665.
Section 1985(3) permts an action to be brought where
defendants forned a conspiracy “for the purpose of depriving,
either directly or indirectly, any person or class of persons of
the equal protection of the laws, or of equal privileges and
immunities under the laws.” 42 U S.C. § 1985(3).
To state a clai munder section 1985(3), plaintiffs nust
show
(1) a conspiracy; (2) for the purpose of
depriving, either directly or indirectly, any
person or class of persons of the equal protection
of the laws, or of equal privileges and immunities
under the laws; and (3) an act in furtherance of
t he conspiracy; (4) whereby a person is injured in
his person or property or deprived of any right or

privilege of a citizen of the United States.

Uni ted Brotherhood of Carpenters & Joiners of Anerica, Local 610

v. Scott, 463 U. S. 825, 828-829, 103 S. C. 3352, 3356,
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77 L.Ed.2d 1049, 1054 (1983) (citing Giffin v. Breckenridge,

403 U. S. 88, 102-103, 91 S. . 1790, 1798-1799, 29 L.Ed.2d 338,
348 (1971)). Section 1985(3) does not create any substantive
rights, but it allows individuals to enforce substantive rights

agai nst conspiring parties. Farber v. Gty of Paterson, 440 F.3d

131, 134 (3d G r. 2006).

The United States Suprene Court has made clear that
section 1985(3) does not provide a cause of action for *al
tortious, conspiratorial interferences with the rights of
others,” or create “general federal tort law ” Farber,

440 F.3d at 135 (quoting Giffin, 403 U S. at 101-102,

91 SSCt. at 1798, 29 L.Ed.2d at 348). Instead, plaintiffs nust
al l ege “sone racial, or perhaps otherw se cl ass-based,

i nvidiously discrimnatory aninus behind the conspirators’
action” in order to state a claim Giffin, 403 U S at 102,
91 S.Ct. at 1798, 29 L.Ed.2d at 348.

The United States Court of Appeals for the Third
Crcuit identified two requirenents to establish “cl ass-based
invidiously discrimnatory aninus”: plaintiffs nust allege
(1) that the conspiracy was notivated by discrimnatory ani nus
against an identifiable class and (2) that the discrimnation
against the identifiable class was invidious. Farber,

440 F.3d at 135.
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In order to nmake out the first prong, the class needs
to have an “independent identifiable existence” to a reasonable
person that is readily distinguishable by an objective criterion
or set of criteria clearly indicating who is a nenber of the
group and who is not. |d. The second prong requires invidious
di scrimnation against the identifiable class. Discrimnation
based on race unquestionably qualifies as “invidious” for the
pur poses of section 1985(3). 1d. at 138.

Count VI'II

Count VII1I alleges that Dr. DeJdong, Ms. \Wertz,

Ms. McGettigan, and M. Speedling conspired to deprive plaintiffs
of equal protection of |aws and due process based upon their
raci al and gender biases in order to get M. Dennis arrested.

Plaintiffs allege that although Dr. DeJdong believed
Ms. Dennis when she informed him during her Novenber 24, 2008
interview, that she did not abuse B.D., he did not believe her
when she infornmed himthat M. Dennis also did not abuse B.D
Plaintiffs contend that there was no reasonabl e basis for
Dr. Dedong to draw this conclusion, and plaintiffs contend that
there is a “nedical institutional bias” against nmen in child

abuse investigations. 2?3

223 Plaintiffs’ Response to Del aware County Defendants’ Mtion to
Di sm ss, page 26.

(Foot note 223 conti nued):
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Plaintiffs further allege that defendants did not seek
to have Ms. Dennis arrested because defendants held a racial and
gender bias that she, as a white fermale, would not be the
perpetrator of abuse by comm ssion. In support of establishing a
raci al bias, the Conplaint alleges that Dr. Dedong described B.D
as “biracial” in a nedical report dated Novenber 24, 2008, which
plaintiffs contend is not a nedically rel evant descriptive
term 22

Plaintiffs allege that Ms. Wertz and Ms. McGettigan
del egated their investigatory judgnent regardi ng whether B.D.’s
injuries were caused by abuse and the identity of the alleged
perpetrator to Dr. DeJdJong and M. Speedling, and thereby adopted
t heir bi ases.

Thus, plaintiffs contend that M. Dennis was deni ed
equal protection of |aws because he was treated differently than

Ms. Dennis, who is simlarly situated in that both naintained

(Continuation of footnote 223):

As further evidence of the alleged nmedical institutional bias
against men in child abuse investigations, the Conplaint alleges that
Dr. Christian made a joke during a conference in July of 2009, which Dr.
DeJong attended, that the word “paranour” is defined as “boyfriend who abuses
children.” Conplaint, paragraph 486.

There are no allegations that M. Dennis was nentioned at this
conference or that the crimnal charges against himwere the subject of the
conference. | conclude that this fact does not support the reasonable
i nference that any of defendants held a gender bias against M. Dennis, who,
as B.D.’s father and a married man, is not a “boyfriend”, or that defendants
acted to deprive M. Dennis of his constitutional rights pursuant to this
bias. See Fowl er, 578 F.3d at 210.

224 Conpl ai nt, paragraph 490.
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their innocence of harmng B.D., but only M. Dennis was

inplicated crimnally. See Miurray v. Pittsburgh Board of Public

Education, 919 F. Supp. 838, 847 (WD. Pa. 1996).

The Conpl aint alleges that M. Dennis, a black mal e,
was the target of defendants’ investigation in order to break up
the Dennis’s marriage. The Conplaint also alleges that
Ms. Dennis was discrimnated agai nst because CYS refused to
return B.D. to her during the dependency proceedi hgs because she
was in a “biracial” marriage. ??®

For the reasons discussed above, | concl ude that
Dr. DeJong and M. Speedling?*® are not state actors for the
purpose of plaintiffs section 1983 suit. Therefore, | dismss
Count VI1I against themin this respect.

| further conclude that the facts alleged in

plaintiffs’ Conplaint fail to denonstrate a conspiracy or

225 Conpl ai nt, paragraph 516.

226 My above analysis that Dr. Dedong did not act under color of state
| aw applies to M. Speedling as well. However, the Conplaint alleges even
fewer reasons supporting the conclusion that M. Speedling is a state actor
than it did for Dr. DeJong.

Specifically, the Conplaint alleges that M. Speedling has been a
menber of the CARE team at duPont Hospital as a social worker for the past
four years. Plaintiffs allege that M. Speedling’ s role in investigating
al l egations of child abuse, primarily by interview ng parents at duPont
Hospital, transforns his private action as a social worker at a private
hospital into state action.

As described above, plaintiffs have not alleged that
M. Speedling’ s professional decisions in his capacity as a duPont Hospita
soci al worker were dictated or guided by the state, or that the state
control | ed his professional conduct when he reported his concerns of child
abuse to CYS and the Chester County Police Departnent. G onan,
47 F.3d at 642. Accordingly, | conclude that M. Speedling is not a state
actor for section 1983 purposes.
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agreenent to violate plaintiffs’ due process or equal protection
rights. The Conplaint alleges one phone call by M. Speedling to
the police, one phone call by Dr. DeJdong to Deputy District
Attorney Gal antino, and a handful of calls by Ms. McGettigan to
the police inquiring why there was a delay in beginning a police
i nvestigation of B.D.’s possible abuse.

The Conpl aint also states that while B.D. was at duPont
Hospital, Ms. McCettigan and M. Speedling were in conmmunication
wi th one another regarding the seriousness of B.D."s injuries,
M. Speedling’ s concern that the injuries were the result of
abuse, and the lax police response. The Conplaint further
all eges that Ms. McGettigan and M. Speedling agreed to enli st
Dr. Dedong and Ms. Wertz to hel p contact the Chester County
Pol i ce Departnent regarding a “pressing urgency” that there had
been no police response as of Novenber 26, 2008. %7

Even assunming that the facts all eged denonstrate a

conspiracy to get M. Dennis arrested,?® the facts do not support

221 Conpl ai nt, paragraph 72.

228 M. Dennis contends that further evidence of the conspiracy to get
M. Dennis arrested is that Ms. Gancristiforo allegedly attenpted to cover-up
t heir conspiracy.

M. Dennis contends that Deputy District Attorney Gal antino
coached O ficer Collins to add an untrue statenent, |ater denied by
Dr. Dedong, in the affidavit of probable cause: “Dr. DeJong stated to this
of ficer, that the head injuries to the child, occurred while the child was in
the care of the father, Reginald Dennis.” Conplaint, paragraphs 509 and 512.
The Conpl ai nt appears to allege that Dr. DeJdong did not nmake this statenent,
but rather that Deputy District Attorney Galantino coached Officer Collins to

(Foot note 228 conti nued):
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that such action was notivated by a discrimnatory ani nus.

Di sregarding all |egal conclusions as required by Fow er, supra,

| conclude that no facts are all eged which denonstrate any
agreenent to harm M. Dennis, or that defendants were acting
i nproperly in their comuni cations regarding B.D.’s wel fare.
There is no evidence, beyond conclusory allegations,
that any of the defendants had racial or gender biases which
notivated their investigation in the allegations of child abuse.
The only fact pled in this regard is that Dr. DeJong descri bed
B.D. as “biracial” in a nedical report dated Novenber 24, 2008.

Plaintiffs have alleged no facts supporting that defendants

(Continuation of footnote 228):

add this statement to ensure that Officer Collins could obtain an arrest
war r ant .

M. Dennis additionally contends that Ms. G ancristiforo onmtted
this statenent in the affidavit of probable cause fromher presentation to the
court at the Decenber 11, 2008 hearing. It is a reasonable inference that
Ms. G ancristiforo knew the statenent was untrue, thereby spurring her to omt
it in her presentation to the court on Decenber 11, 2008. However, the
Conpl ai nt does not allege any facts supporting the reasonabl e inference that
Dr. DeJdong, Ms. Wertz, Ms. McGettigan, or M. Speedling were involved in, or
were aware of, the addition of the untrue statement to the affidavit of
pr obabl e cause.

| agree with the contention of M. Dennis that Deputy District
Attorney Gal antino woul d not receive prosecutorial immunity for the allegation
that he coached O ficer Collins and instructed himto add an untrue sentence
in the affidavit of probable cause. Buckley v. Fitzsimons, 509 U S. 259,
275-276, 113 S.Ct. 2606, 2617, 125 L.Ed.2d 209, 227-228 (1993). However,
because | conclude that plaintiffs have not alleged sufficient facts to
denonstrate a conspiracy anong Dr. DeJdong, Ms. Wertz, Ms. McGettigan, and
M. Speedling pursuant to sections 1981, 1983, or 1985, this allegation is not
actionabl e under these clainms. Accordingly, the Conplaint fails to all ege
that these defendants conspired to harm M. Dennis or were acting inproperly
or with any discrimnatory aninus in their comunications.
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Wertz, McGettigan, and Speedling held an intentional racial
ani nus agai nst M. Dennis.

Even drawi ng all reasonable inferences in favor of
plaintiffs, as | nmust, the fact that Dr. DeJong used the term
“biracial” in a nmedical report does not support the inference
that Dr. Dedong, or any of defendants, acted in concert for the
pur pose of getting M. Dennis arrested because he is a bl ack
mal e.

Li kew se, plaintiffs nmake the conclusory assertion that
Dr. Dedong had a gender bias agai nst mal es because he believed
that M. Dennis was the perpetrator of abuse who inflicted B.D.’s
injuries while Ms. Dennis was nerely the perpetrator of abuse by
omssion. Plaintiffs contend that it is a reasonable inference
that, absent any other explanation for Dr. Dedong’s decision to
di sbelieve Ms. Dennis when she stated that M. Dennis did not
abuse B.D., Dr. DeJdong’'s decision was notivated by gender bias.

However, | conclude that plaintiffs’ proposed inference
i s not reasonabl e when the Conplaint alleges that during
Ms. Dennis’s interviewwth Dr. DeJong and M. Speedling,

Ms. Dennis explained that she initially attributed the red marks
that she had seen on B.D. to M. Dennis. Although Ms. Dennis
ultimately concluded that these marks did not inplicate any

wr ongdoi ng by her husband, defendants were entitled to view her

conclusion “skeptically.” See Croft, 103 F.3d at 1126-1127. The
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inference that Dr. Dedong disbelieved her because he had a gender
bias is not reasonable in light of the circunstances, and does
not give rise to a “plausible clainf. See Igbal, @ US at |,
129 S.Ct. at 1950-1951, 178 L.Ed.2d at 884-885.

Accordingly, | conclude that plaintiffs have failed to
state a clai mupon which relief can be granted, and | dism ss
Count VII1I of the Conplaint.

Because | cannot conclude at this stage of the
proceedi ngs that allowing plaintiffs to anmend the Conplaint would
be futile, | permt plaintiffs to re-plead Count VIII for the
purpose of alleging with nore specificity that defendants acted
with an intentional discrimnatory aninus against M. and Ms.
Dennis. | additionally permt plaintiffs to re-plead the section
1983 claimin Count VIII against Dr. DeJong and M. Speedling for
t he purpose of alleging facts showi ng that they acted under col or
of state law, pursuant to the standard identified above.

Count Xl

Count XI alleges a conspiracy claimagainst Dr. Dedong,
Dr. Christian, Dr. Boal, and Deputy District Attorney Gal antino
for violation of M. Dennis’s??® equal protection and due process

rights pursuant to sections 1981, 1983, and 1985. M. Dennis

229 Because Count XI appears to only pertain to the alleged violation

of M. Dennis’s civil rights in the context of his crimnal prosecution and
has not alleged that Ms. Dennis suffered any injury, | dismss Count Xl to
the extent plaintiffs’ seek relief for Ms. Dennis as well because Ms. Dennis
| acks standing. See PA Prison Society, 622 F.3d at 228.
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contends that defendants conspired to m srepresent the nedical
evi dence concerning the age of B.D.’s subdural hematonma in order
to date the cause of the injury to Novenber 20, 2008, when

M. Dennis was alone with B.D. changing B.D.’s diaper.

Foll ow ng the dism ssal of the dependency petition by
t he Del aware County Court of Common Pl eas, M. Dennis noved to
dism ss the crimnal charges pendi ng agai nst himpursuant to the
doctrine of collateral estoppel.

Deputy District Attorney Galantino represented to the
court that he could retain additional nedical experts who would
substantiate the crimnal charges against M. Dennis. M. Dennis
all eges that Deputy District Attorney Galantino conspired with
Dr. Dedong, and two additional doctors he retained, Dr. Christian
and Dr. Boal, to proceed with the crimnal prosecution of
M. Dennis and to force M. Dennis to plead guilty. M. Dennis
contends that the notive for the conspiracy was to use a guilty
plea fromM. Dennis to validate the hypothesis of shaken baby
syndr one.

As an initial matter, Glles bars section 1983 cl ai ns
to “avoid parallel litigation of probable cause and guilt” in
cases where a defendant has entered into an A R D. program
Glles, 427 F. 3d at 209. M. Dennis entered an A R D. program

which is not a “favorable termnation” of his crimnal
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proceedi ngs for section 1983 purposes pursuant to Heck and
Glles.

Because M. Dennis’s section 1983 claimentails issues
related to his guilt in the crimnal proceedings (that is,
whet her M. Dennis abused B.D. on Novenber 20, 2008), and because
he entered an AR D. program | conclude that M. Dennis’s
section 1983 clains for danmages are barred as a matter of | aw.
Accordingly, | dismss Count XI in this respect with prejudice. 2%

| further conclude that the facts alleged do not state
a prima facie claimfor a section 1981 or section 1985 cl aim
Plaintiffs have alleged no facts denonstrating that Dr. Christian
and Dr. Boal provided their nedical opinions in preparation for
M. Dennis’s trial for discrimnatory or inproper purposes.

The Conpl ai nt provides no facts supporting a reasonabl e
inference that Dr. Dedong, Dr. Christian, or Dr. Boal were
involved in, or were aware of, Deputy District Attorney
Galantino’'s alleged insertion of a false statenent in Oficer
Collins’ affidavit of probable cause, to the effect that B.D.’s
injuries occurred while he was in the care of M. Dennis.

Further, the Conplaint alleges no facts supporting that a

conspiracy existed, or that defendants were notivated by racial

230 Because | dismiss plaintiff's section 1983 claim | do not need to

address defendants’ arguments that they are entitled to absolute i munity
regarding this claim
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or gender biases or any discrimnatory aninus, as required by

sections 1981 and 1985(3).

Accordingly, | dismss Count XI of the Conplaint for

failure to state a clai mupon which relief can be granted.

Because | cannot conclude at this stage of the proceedi ngs that

M. Dennis’'s cl

ai ms should be dismssed with prejudice, | permt

M. Dennis to re-plead his section 1981 and 1985(3) clains to

nmore specifica

di scrimnatory

Iy allege that a conspiracy notivated by a

ani nus anong Dr. DeJdong, Dr. Christian, Dr. Boal,

and Deputy District Attorney Gal antino against M. Dennis

exi st ed.

Failure to Train

Count X alleges that Ms. Gernond, Ms. Wertz,

Ms. McGettigan,

plaintiffs due

Ms. G ancristiforo, and Del aware County deni ed

process by failing to properly train and supervise

CYS enpl oyees about how

a. Pennsylvania | aw and due process requires that
a dependency petition be filed within 48 hours of
an informal hearing, not 18 days;

b. Pennsylvania | aw and due process requires that
a dependency hearing be held within 10 days after
t he dependency petition, not nore than four

nont hs;

c. the normal |egal due process requires the
filing of a petition for protective custody with
the court and affords the parents the opportunity
to be heard before a child is taken into
protective custody, as should have been done

in the case with B.D. where CYS had nore than two
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weeks to file a petition and schedul e a hearing
that [M. and Ms. Dennis] could attend;

d. due process requires that ex parte comruni -
cations and requests should not be the routine
procedure but should only be nade in an energency;

e. CYS has a duty of candor to the court
regarding its know edge of the facts in ex-parte
comuni cations and that CYS m srepresentations
that [Ms. Dennis’s] parents were not available to
care for B.D. violated that duty of candor and due
process;

f. CYS has a duty of candor to the court
regarding its know edge of the |law, and that CYS
ex-parte msrepresentations to the court that a
full resource honme study was required before CYS
coul d recommend pl acenent with Bob and Linda

St evenson when Pennsyl vani a | aw provi des a
tenporary approval procedure violated that duty of
candor and due process;

g. a bias in a particular investigation that
fathers or boyfriends are nore likely to
perpetrate abuse is a violation of equal
protection under the |aw,

h. in the absence of any external signs of
trauma, nmaking a | egal presunption that shifts
the burden of proof to the parents to provide a
nonacci dental “explanation” for a SDHis a

viol ati on of due process; and

i. refusing to increase visitation between a
parent and a child because the parent is
mai nt ai ni ng her innocence and telling the truth
violates the parent’s constitutional rights. 2
The Del aware County defendants in their notion to
di smi ss construed Count X as a Monell claim against Del aware

County. Upon review of plaintiffs’ nmenorandum of law in

231 Conpl ai nt, paragraph 541.
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response, it is clear that although the Conplaint nanes CYS
enpl oyees individually, Count X is against Del aware County. 232

A prima facie claimfor failure to train requires
plaintiffs to plead a “pattern of simlar constitutiona
viol ations by untrai ned enpl oyees” which “denonstrat e[ s]
deliberate indifference” to the rights of persons with whomthe
untrai ned enpl oyees cone into contact. Connick,  US. at _ |,
131 S.C. at 1360, 179 L.Ed.2d at 427. Plaintiffs “nust identify
a failure to provide specific training that has a causal nexus

with their injuries....” Reitz v. County of Bucks, 125 F.3d 139,

145 (3d Cir. 1997).
The United States Suprenme Court defines deliberate
indi fference as foll ows:

[Dleliberate indifference is a stringent
standard of fault, requiring proof that a
muni ci pal actor disregarded a known or obvious
consequence of his action. Thus, when city
pol i cymakers are on actual or constructive notice
that a particular omssion in their training
program causes city enployees to violate citizens’
constitutional rights, the city my be deened
deliberately indifferent if the policymakers
choose to retain that program The city’s policy
of inaction in light of notice that its program
wi |l cause constitutional violations is the
functional equivalent of a decision by the city
itself to violate the Constitution

232 To the extent that the Fourteenth Amendment claimin Count X is
al so all eged agai nst Ms. Gernond, Ms. Wertz, Ms. MGettigan, Ms. G ancris-
tiforo, | dismiss this aspect of Count X with prejudice because plaintiffs’

have cited no authority, and | am aware of none, that a failure-to-train
cl ai m can be brought against defendants in their individual capacities.
See Connick, __ US at _, 131 S.Ct. at 1360, 179 L.Ed.2d at 427.
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Connick, = US at _, 131 S .C. at 1360, 179 L.Ed.2d at 427
(internal quotations and citations omtted).

Regarding all nine of the above allegations of failure
train, plaintiffs have not pled a pattern of constitutional
viol ations by untrained enpl oyees or that Del aware County or its
enpl oyees acted with the requisite deliberate indifference.

In limted situations, the United States Suprene Court
has recognized that a single incident can give rise to nunicipa
l[itability for failure to train. Connick, _ US at _ ,

131 S.Ct. at 1360-1361, 179 L.Ed.2d at 428.

In order to avoid “coll apse into respondeat superior”,
merely alleging that a single injury “could have been avoided if
an enpl oyee had had better or nore training” is insufficient to
state a cause of action. Connick, = US at _, 131 S.C
at 1363-1365, 179 L.Ed.2d at 431-432 (internal brackets omtted).
I nstead, plaintiffs nmust show that the need for the county to
provi de specific training in order to avoid constitutional injury
was “highly predictable” or “patently obvious”. Conni ck,

U S at _, 131 SSC. at 1360, 179 L.Ed.2d at 427; Board of

the County Conmmi ssioners of Bryan County, Cklahoma v. Brown,

520 U. S. 397, 409, 117 S.C. 1382, 1391, 137 L.Ed.2d 626, 643
(1997).
The United States Suprene Court provided a hypothetical

exanpl e regardi ng when single-incident liability could attach.
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City of Canton v. Harris, 498 U S. 378, 390 n.10, 109 S.C. 1197,

1205 n. 10, 103 L.Ed.2d 412, 428 n.10 (1989); see also Connick,

US at _, 131 S.Ct. at 1361, 179 L.Ed.2d at 428. The
Suprene Court explained that if a city arned its police officers
with firearns, and depl oyed those police officers into the public
to capture fleeing felons, the need to instruct the officers on
the constitutional limtation on using deadly force in
apprehending fleeing felons would be patently obvious. Gty of
Canton, 498 U.S. at 390 n.10, 109 S.C. at 1205 n. 10,

103 L.Ed.2d at 428 n.10. If an untrained police officer violated
a citizen's constitutional rights in using deadly force, this
woul d be a “highly predictable consequence” of the city’ s failure
to train. |d.

Plaintiffs’ have not pled any facts supporting the
i nference that any of the nine allegations above were
constitutional injuries which were highly predictable or patently
obvious. Accordingly, | dismss Count X w thout prejudice, and |
permt plaintiffs to re-plead their failure to train clains
consistent with the above-identified standard.

State-law C vil Conspiracy

Count XVII alleges a claimagainst Dr. DeJong,
Ms. Wertz, Ms. McGettigan, and M. Speedling for state-law civil
conspiracy. In Pennsylvania, to state a cause of action for

civil conspiracy, the followng elenents are required: (1) a
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conbi nation of two or nore persons acting with a common pur pose
to do an unlawful act or to do a |lawful act by unlawful neans or
for an unlawful purpose; (2) an overt act done in pursuance of

t he conmmon purpose; and (3) actual |egal damage.?*® General

Refractories Conpany v. Fireman's Fund | nsurance Conmpany,

337 F.3d 297, 313 (3d Cr. 2003); see Strickland v. University of

Scranton, 700 A 2d 979, 987-988 (Pa. Super. 1997).
Proof of malice or an intent to injure is essential to

the proof of a conspiracy. Strickland, 700 A 2d at 988.

233
applies.

The parties agree that Pennsylvania |law, instead of Del aware | aw,

A federal court nust apply the choice of law rules for the forum
state. Shuder v. McDonald’ s Corporation, 859 F.2d 266 (3d Cir. 1988).
Accordingly, applying Pennsylvania choice of |aw rules, Pennsylvania “has
created a rule that takes into account the nature of the conflict between the
laws, the interests of the states in having their Iaws applied, and the
significance of the contacts between the state and the controversy.” Raney v.
Wal -Mart, Inc., 967 F.Supp. 843, 844 (E.D.Pa. 1997); see also G polla v.
Shaposka, 439 Pa. 563, 267 A.2d 854, 856 (Pa. 1970).

“woe

Pennsyl vani a courts apply the law of the forumw th the nost
interest in the problem’ rather than the I aw of the place of injury.”
Hammersmith v. TIG | nsurance Conpany, 480 F.3d 220, 227 (3d Cr. 2007)(quoting

Giffith v. United Air Lines Inc., 416 Pa. 1, 203 A 2d 796 (Pa. 1964)).

“First, the court nust | ook to see whether a false conflict
exi sts. Then, if there is no false conflict, the court determi nes which state
has the greater interest in the application of its law.” LeJeune v.
Bliss-Salem Inc., 85 F.3d 1069 (3d G r. 1996). A false conflict exists when
(1) there is no relevant differences between the laws of the two states or
(2) only one jurisdictions governnental interests would be inpaired by the
application of the other jurisdiction's laws. Hanmersnith, 480 F.3d at 229-
230; see also Lacey v. Cessna Aircraft Conpany, 932 F.2d 170, 187 & n. 15
(3d Cir. 1991). A true conflict exists where the “governnental interests of
both jurisdictions would be inpaired if their |law were not applied....”
Hamersmith, 480 F.3d at 230 (internal quotations omtted).

The Nenours defendants contend that civil conspiracy and
intentional infliction of enptional distress do not present a conflict because
the laws are not different. Hamrersnmith, 480 F.3d at 229-230; see also

Lacey, 932 F.2d at 187 & n.15. | agree with defendants’ conclusion that any
di stinctions between the laws of the two states create a “false conflict”,
and, accordingly, | apply Pennsylvania |aw.
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Moreover, a claimfor civil conspiracy cannot be pled w thout
al so alleging an underlying tort. MGeevy, 413 F.3d at 371

Plaintiffs allege that Dr. Dedong, Ms. \Wertz,

Ms. McGettigan, and M. Speedling conspired to get M. Dennis
arrested, and that two overt acts were commtted in furtherance
of the conspiracy: (1) their personal communications with each
other; and (2) their agreenent to nake nmultiple phone calls to
the Chester County Police Departnent and Deputy District Attorney
Gal anti no.

Plaintiffs contend that the notive for the conspiracy
was that M. Dennis had exercised his Fifth Arendnent right to an
attorney by retaining counsel. Although it is not particularly
all eged, it appears that the underlying tort is intentional
infliction of enotional distress.?*

The Conpl aint further alleges that the naned defendants
conspired to msrepresent to | aw enforcenent officials both the
medi cal evidence and the statenents made by Ms. Dennis to CYS
and nedi cal staff at duPont Hospital

Consistent with the discussion of the facts all eged
above, the few phone calls alleged in the Conplaint do not
evi dence either a common purpose to do an unlawful act, or that
defendants acted with an unl awful purpose. At nost, the

Conpl ai nt all eges a conmon purpose to ensure that a police

234 Plaintiffs’ Response to Del aware County Defendants’ Mtion to
Di sm ss, pages 45 and 46.
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I nvestigation was comrenced regardi ng def endants’ suspi ci ons of
child abuse. Further, the Conplaint has not alleged facts that
any defendant acted with malice or an intent to injure in the
maki ng of these phone calls.

Wth respect to Ms. Wertz, the Conplaint alleges no
facts regarding her involvenent in this alleged conspiracy. The
Compl ai nt does not allege that Ms. Wertz made any phone calls or
had any comruni cation with the other named defendants regarding
the arrest of M. Dennis.

Further, the Conplaint alleges that Dr. DeJdong, al one,
affirmatively stated to Deputy District Attorney Gal antino that
he believed M. Dennis should be arrested because of his
suspi cions of child abuse — which is not a conmon purpose
attributed to the other defendants by the facts alleged in the
Complaint. While the Conplaint alleges that Dr. DeJdong
m srepresented the nedical evidence and Ms. Dennis’s statenments
to the police in order to get M. Dennis arrested, the Conpl ai nt
does not allege that any of the other naned defendants knew about
these m srepresentations or participated in themregarding
instigating M. Dennis’s arrest. Accordingly, | dismss Count
XVIl for failure to state a clai mupon which relief can be
gr ant ed.

| dismss Count XVII with prejudice against defendants

Wertz and McGettigan because | conclude that they are entitled to
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immunity pursuant to 23 Pa.C. S. A 8§ 6318. Section 6318 provides
immunity fromcivil liability for “any official or enployee of a
county agency who refers a report of suspected abuse to | aw
enforcenment authorities or provides services under [the Child
Protective Services Law]”. 23 Pa.C.S. A § 6318(a).

Further, persons in conpliance with section 6318 are
additionally immune fromtheir activities relating to
“cooperating wth an investigation” and from*“testifying in a
proceedi ng arising out of an instance of suspected child abuse”.
23 Pa.C.S. A § 6318(a).

CYS enpl oyees are entitled to a presunption of good
faith in their activities, which nust be judged pursuant to an
obj ective standard rather than by alleged notives or allegations

of maliciousness. 23 Pa.C.S.A 8 6318(b); Jones v. Snyder,

714 A.2d 453 (Pa. Super. 1998).
The Conpl ai nt does not allege any facts to rebut the
statutory presunption that Ms. Wertz and Ms. McGettigan

participated in “good faith in the making of a report...[or]

cooperating with an investigation...in a proceeding arising out
of an instance of suspected child abuse”. 23 Pa.C. S A
8§ 6318(a). Instead, anple nedical evidence suggested that abuse

was present, and the Conplaint alleges no facts indicating that

Ms. Wertz or Ms. McGettigan knew that Dr. Dedong all egedly
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m srepresented the nedi cal evidence and Ms. Dennis’s statenents
to the police at the time of M. Dennis’s arrest.?®

| further dismss Count XVIII against M. Speedling
Wi th prejudi ce because he is entitled to immunity pursuant to
16 Del.C. 88 903, 904 and 908.%*¢ Delaware | aw provides inmunity
fromcivil liability to anyone participating in good faith in
maki ng a report of child abuse to the appropriate child

protection agency. 16. Del.C § 908; see also Hedrick v. Quest

Di agnostics Cinical Laboratories, Inc., 807 A 2d 584, 585

(Del . Super. 2002). Good faith is presunmed absent evidence of
malice or willful msconduct. 16. Del.C § 902.

The Conplaint fails to identify any facts that
M. Speedling acted with malice or willful m sconduct in

contacting CYS or the police regarding his suspicions of child

235 Because | have concluded that the Del aware County defendants are

entitled to state-law immunity for their conpliance with 23 Pa.C. S. A § 6318,
I do not consider these defendants’ additional argunments that they are
entitled to state statutory imunity pursuant to the Pennsylvania Politica
Subdi vi sion Tort Claims Act, 42 Pa.C. S. A 88 8541-8564.

236 Def endants contend that because duPont Hospital is |ocated in
Del aware, B.D.’s care took place in Del aware, and Del aware | aw requires
nedi cal care providers to report suspicions of child abuse, Delaware |aw
regardi ng mandatory reporting should apply. Plaintiffs appear to concede that
Del aware | aw applies to this issue. Accordingly, | apply Delaware | aw
regarding immunity for reporting child abuse.

| note that Pennsylvania law differs fromDelaware lawin its
reporting procedure because it requires mandated reporters, including doctors
and social workers, to make a report to the child services agency by tel ephone
and then to nake a subsequent report in witing within forty-eight hours to
the child services agency. 23 Pa.C.S.A 8 6313. There is no evidence that
M. Speedling made such oral and witten reports. Accordingly, if
Pennsyl vania | aw were applied, M. Speedling would not have been in conpliance
with the reporting procedures.
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abuse. " Accordingly, | conclude that M. Speedling is immune
fromsuit for his actions relating to discussing his concerns
that M. Dennis abused B.D. with Ms. MGettigan and the police.
Finally, | dismss Count XVIII against Dr. DedJong with
prej udi ce because civil conspiracy requires the “conbination of
two or nore persons”, and the facts alleged only support the
inference that Dr. DeJong al one m srepresented the nedica
evi dence and Ms. Dennis’s statenents for the purpose of getting

M. Dennis arrested. General Refractories Conpany,

337 F.3d at 313. Because the other nanmed defendants cannot be
co-conspirators for the reasons discussed above, | concl ude that
permtting plaintiffs leave to re-plead would be futile. See
Al ston, 363 F.3d at 235-236.

Intentional Infliction of Enptional Distress

Count XI X all eges a pendant Pennsyl vani a state-| aw
claimfor intentional infliction of enptional distress against
Dr. Dedong, Ms. Wertz, Ms. McCettigan, and M. Speedling.
Plaintiffs contend that defendants accelerated their efforts to
get M. Dennis arrested in retaliation for his retention of a

| awyer on Novenber 26, 2008. Further, plaintiffs contend that

237 16 Del .C. § 904 requires the report of child abuse to be made to
t he Department of Services for Children, Youth and Their Families. Although,
in addition to contacting CYS, M. Speedling contacted the police, courts have
applied the statutory inmunity even where the reporters have failed to report
to the precise organization identified in the statute. See Myers v. Medical
Center of Delaware, Inc., 86 F.Supp.2d 389, 411-412 (D.Del. 2000); Hedrick,
807 A.2d at 585.
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Dr. Dedong intentionally m srepresented the nedical evidence to
Oficer Collins, including that B.D. could not breathe on his
own, and m srepresented his interviewwith Ms. Dennis for the
pur pose of getting M. Dennis arrested.

Under Pennsylvania | aw, which follows the standard set
forth in the Restatenent (Second) of Torts, 8 46, a tort of
intentional infliction of enptional distress |ies where a person,
whose acts constitute extreme or outrageous conduct,
intentionally inflicts severe enotional distress on another

person. Hunger v. Grand Central Sanitation, 447 Pa. Super. 575,

583-584, 670 A.2d 173, 177 (Pa. Super. 1996).

Conduct is considered “extrenme or outrageous” where the
conduct goes “beyond all possible bounds of decency, and [is]
regarded as atrocious, and utterly intolerable in a civilized
community.” Hunger, 447 Pa. Super. at 584, 670 A 2d at 177
(quoting Restatenent (Second) of Torts, 8 46 comment (d));

see al so Kazatsky v. King David Menorial Park, Inc.,

515 Pa. 183, 191, 527 A.2d 988, 991 (Pa. 1987). Plaintiffs who
claimthat they suffered enotional distress nust substantiate
these clains with conpetent nedical evidence. Hunger,
447 Pa. Super. at 584-585, 670 A 2d at 177-178.

The Conpl aint alleges that Ms. MCGettigan infornmed
M. Speedling on Novenber 26, 2008 that M. Dennis retained a

| awyer, and that M. Speedling noted that this was an
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“investigative glitch”.?® However, even viewing this allegation
in the light nost favorable to plaintiffs, the Conpl aint does not
all ege sufficient facts to sustain the conclusion that any of
def endants contacted the Chester County Police Departnent or
Deputy District Attorney Galantino in retaliation for
M. Dennis’s retention of an attorney. Such a conclusion is
specul ative and does not give rise to a plausible claimfor
relief. Fower, 578 F.3d at 211

Further, the allegations in the Conplaint that
def endants contacted these officials based upon their suspicions
of child abuse, does not allege any extrene or outrageous
behavior. 1In addition, | conclude that Ms. \Wertz,
Ms. McGettigan, and M. Speedling, are entitled to the state-
statutory imunities di scussed above. Therefore, | dismss
Count XIX with prejudice regarding these defendants.

Regarding Dr. DeJdong, plaintiffs have cited no
authority supporting their contention that m srepresenting to a
police officer medical evidence and an interview for the purpose
of ensuring an individual’'s arrest, constitutes extrenme or
out rageous behavior. However, | cannot conclude at this stage of
t he proceedi ngs that the allegations against Dr. DeJong do not

rise to this | evel

238 Conpl ai nt, paragraphs 72 and 668.
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It is clear that liability does not extend “‘to nere
insults, indignities, threats, annoyances, petty oppressions, or
other trivialities.”” Kazatsky, 515 Pa. at 191, 527 A 2d at 991.
(quoting Restatenent (Second) of Torts, 8 46 comment (d)).

Dr. Dedong’'s alleged m srepresentations to Oficer Collins go
beyond these trivialities because they falsely assert that B.D
had a skull fracture and could not breathe on his own when he was
admtted to duPont Hospital, allegedly for the purpose of
securing M. Dennis’s arrest.

However, | dismss Count XIX with respect to Dr. Dedong
because plaintiffs have not alleged facts regardi ng “expert
medi cal confirmation that [plaintiffs] actually suffered the
clainmed distress.” Kazatsky, 515 Pa. at 197, 527 A 2d at 995.
Plaintiffs nmerely contend that they suffered depression and
anxiety, wthout alleging expert medical confirmation for these
facts.?® Therefore, | dismss Count Xl X wi thout prejudice, and
permtting plaintiffs to re-plead with nore specificity conpetent
medi cal evidence that Dr. Dedong s conduct caused them enotional
di stress.

Negl i gence

Count XIV all eges a pendant Pennsylvani a state-|aw
negl i gence cl ai m agai nst The Nenours Foundation for negligently

retaining Dr. DeJong as the nedical director in charge of child

239 Conpl ai nt, paragraph 675.

-clvi -



abuse investigations at duPont Hospital. The Conplaint alleges
t hat The Nenours Foundation knew or shoul d have known of

Dr. Dedong’ s alleged pattern and practice of deliberately

m srepresenting nedi cal evidence and statenents made in
interviews as supporting allegations of child abuse.

The Nenours Defendants nove to di sm ss because they
all ege that Delaware | aw applies to this claim and that,
contrary to Pennsylvania | aw, Del aware | aw has not recognized
corporate liability against a hospital for negligently retaining
a nmedical director or an attending physician. The Nenours
Def endants argue that Del aware | aw applies because Del aware has
nmore of an interest with respect to the liability of a Del anare

hospital for retaining a Del aware physician. See Troxel v. A .

DuPont Institute, 19 Pa. D. & C. 4th 423 (C. P. Del aware 1993)

(Hazel, J.).

Plaintiffs fail to address any of defendants’ argunents
on this issue in their nmenorandum of |law. Pursuant to Rule
7.1(c) of the Rules of Gvil Procedure of the United States
District Court for the Eastern District of Pennsylvania, failing
to address substantive matters raised in a notion may result in
t he unaddressed i ssue being granted as uncontest ed.

Because plaintiffs do not provide any |egal authority

or analysis to contest dism ssal based on the grounds argued by
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defendants, | grant the notion to dism ss Count XIV as unopposed,
with prejudice. See Toth, 215 F. Supp.2d at 598.

Count XV al l eges a negligence claimagainst Dr. Doe, an
uni dentified doctor who, on Novenber 24, 2008, allegedly
performed a negligent operation on B.D. while he was at duPont
Hospital. ©Dr. Doe remains unidentified, and has not appeared in
this action. None of defendants have noved to dism ss Count XV,
nor do they have standing to make such noti on.

However, because | amallowing plaintiffs to file an
anmended conplaint, | will allow plaintiffs to re-plead in order
to identify Dr. Doe. Courts have held that the interests of
justice require that plaintiffs be provided with the opportunity
to determine the true identity of an unnaned defendant where
di scovery is likely to reveal the identity of the correct

def endant . Penal bert-Rosa v. Fortuno-Burset, 631 F.3d 592,

596-597 (1%t Cir. 2011); Glarza v. Szalczyk, 2011 U.S. D st.

LEXI S 29942, at *5-6 (E. D.Pa. Mar. 21, 2011)(Perkin, MJ.);

Warner Bros. Records Inc. v. Does 1-6, 527 F.Supp.2d 1, 2-3

(D.D.C. 2007). Upon request, plaintiffs may be permtted to
conduct limted expedited discovery in order to determ ne Dr.

Doe’s identity. See Galarza, 2011 U . S.Dist. LEXIS 29942,

at *9-10.
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Mal i ci ous Prosecution

Count XVI all eges a pendant Pennsylvani a state-|aw
claimfor malicious prosecution against Ms. Gernond, Ms. Wertz,
Ms. McGettigan, and Ms. G ancristiforo alleging that they had no
reasonabl e basis to file or proceed with the dependency
proceedi ngs, especially after Ms. Dennis received positive
reports fromboth a CYS parent educator and a CYS psychol ogi st.

In order to sustain a claimfor nmalicious prosecution
under Pennsylvania |aw, M. Dennis nust denonstrate that
(1) defendants instituted crimnal proceedings; (2) wthout
probabl e cause; (3) with nmalice; and (4) that the proceedi ngs
were termnated in favor of plaintiff. Strickland,

700 A .2d at 984. Probable cause is defined as “a reasonabl e
ground of suspicion supported by circunstances sufficient to
warrant an ordinary prudent man in the sanme situation in
believing that a party is guilty of the offense.” 1d. (internal
guotations omtted).

Dependency proceedi ngs are not considered to be

crim nal proceedi ngs under Pennsylvania law. C. S. v. Depart nent

of Public Welfare, 972 A 2d 1254, 1262 (Pa. Conmw. 2009).

Further, plaintiffs have cited no authority that a malicious
prosecution claimcan be maintained in the context of a

dependency proceeding, and | amaware of none. See Mller v.

City of Phil adel phia, 1997 W. 476352, at *5 (E.D.Pa. Aug. 19,
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1997) (Yohn, J.). Accordingly, I dismss Count XVI with
prejudice for failure to state a clai mupon which relief can be
gr ant ed.

Count XVII| alleges a pendant Pennsylvani a state-I|aw
mal i ci ous prosecution claimagainst Deputy District Attorney
Galantino. It alleges that follow ng the dism ssal of the
dependency petition by the Del aware County Court of Common Pl eas
on August 21, 2009, there was no reasonable basis to continue the
crimnal prosecution against M. Dennis. 2%

Under Pennsylvania |l aw, entrance into the A R D
programis not considered a termnation in favor of plaintiff for

the purposes of a malicious prosecution claim Junod v. Bader,

312 Pa. Super. 92, 97, 458 A 2d 251, 254 (Pa. Super. 1983); see

al so Haefner v. Burkey, 534 Pa. 62, 626 A 2d 519 (Pa. 1993).
Thus, because M. Dennis cannot establish that the

proceedi ngs were termnated in his favor, he cannot satisfy the

fourth el ement of a nmalicious prosecution claimagainst Deputy

District Attorney Gal antino. Accordingly, | conclude that

M. Dennis has failed to state a clai mupon which relief can be

granted, and | dismss with prejudice Count XVII of the

Conpl ai nt .

240 Because Count XVI| appears to only pertain to the alleged
violation of M. Dennis’s rights in the context of his crimnal prosecution
and has not alleged that Ms. Dennis suffered any injury, | dismss Count XVII

to the extent plaintiffs’ seek relief for Ms. Dennis as well because |
conclude that Ms. Dennis |acks standing. See PA Prison Society,
622 F.3d at 228.
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CONCLUSI ON

For all the forgoing reasons, | grant in part and deny
in part the notion to dismss filed by defendants Gernond, Wertz,
Prodoehl, McCGettigan, G ancristiforo, and Del aware County.
grant the four additional nmotions to dismss filed by the
remai ni ng def endant s.

| dismss certain clains fromplaintiffs Conplaint
with prejudice, and | dismss certain other clains wthout
prejudice to file a nore specific anmended Conpl ai nt, as
enunerated in the within Oder and Opinion.

Finally, | deny defendants’ notions to strike the
Conpl ai nt . 24

As a result of the forgoing rulings, the follow ng
claims remain in plaintiffs’ Conplaint and may be included in the
amended conpl ai nt authorized by the within Order and Opi ni on
W t hout change:

Count 11: plaintiffs’ Fourteenth Anendnent
substantive and procedural due process clains
agai nst def endant Del aware County;

Count 111: plaintiffs’ Fourteenth Amendnent

procedural due process clai magainst defendants
CGernond and Del aware County;

241 Def endants Dr. DeJong, Nermpurs Foundation, M. Speedling, District
Attorney Green, and Deputy District Attorney Galantino, in addition to their
notions to dismiss, bring notions to strike the Conplaint pursuant to Federal
Rule of Civil Procedure 8(a)(2). | deny these defendants’ motions to strike
t he Conplaint, together with the motion to strike the Conplaint filed on
behal f of defendants Gernmond, Wertz, Prodoehl, MGettigan, G ancristiforo, and
Del awar e County.
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Count 1V: plaintiffs’ Fourteenth Anendnent
procedural due process clai magainst defendant
McCGetti gan;

Count V: plaintiffs’ Fourteenth Amendnent

substantive due process cl ai magai nst def endant
Del awar e County.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

REG NALD DENNI S,
RENEE DENNI S and

B.D., a m nor,

Plaintiffs
Cvil Action

VS. No. 10-cv-06789

ALLAN R DEJONG MD.;

NEMOURS FOUNDATI ON;

MARY GERMOND,

MVETA VERTZ,

BETH PRODOEHL;

PATRI CI A MCGETTI GAN,

G NA G ANCRI STI FORO,

EDWARD SPEEDLI NG

CINDY W CHRI STI AN, MD.;

PENNSYLVANI A STATE UNI VERSI TY
HERSHEY MEDI CAL SCHOOL;

DANI ELL B. BQOAL, M D.;

N N N N N N N N N N N N N N N N N N N N N N

KATHLEEN D. EGGLI, M D.;



G M CHAEL GREEN,

M CHAEL R. GALANTI NG

DR. DOCE and

COUNTY OF DELAWARE

Def endant s

ORDER

NOW this 30'" day of Septenber, 2011, upon

consi deration of the foll ow ng docunents:

(1)

Motion of Defendants, County of Del aware on
Behal f of its Council, Mary Gernond, Meta
Wertz, Beth Prodochl, Patricia MGettigan and
G na Gancristiforo to Dismss Plaintiffs’
Conpl ai nt Pursuant to Federal Rule of G vil
Procedure 12(b)(6) or, Alternatively, to
Strike the Pleading under Fed. R C. P. 12(f),
whi ch notion was filed by defendants on
January 7, 2011 (Docunent 24); together with
a nmenorandum of law in support filed on

January 7, 2011 (Docunent 24);

Answer to Defendants, County of Del aware
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(2)

on Behalf of its Council, Mary Gernond,
Meta Wertz, Beth Prodoehl, Patricia
McCGettigan and G na G ancristiforo
Motion to Dismss Plaintiffs’ Conplaint
Pursuant to Federal Rule of G vil
Procedure 12(b)(6) or, Alternatively, to
Strike the Pl eading Under Fed.R C P.
12(f), which answer was filed by
plaintiffs on January 20, 2011
(Docunent 30); together with a

menor andum of | aw in opposition filed

January 20, 2011 (Docunent 30);

Def endants’, G M chael Geen and Mchael R
Gal antino Motion to Dismss, which notion was
filed on January 13, 2011 (Docunent 26);
together with a nmenorandum of |aw i n support

filed January 13, 2011 (Docunent 26);

Menor andum of Law in Opposition to
Motion of Defendants G M chael G een
and M chael R Galantino Under Rule
12(b)(6) to Dismss and Rule 8 to

Stri ke, which nmenorandumwas filed by
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(3)

plaintiffs on January 27, 2011

(Docunent 32);

Moti on of Defendants Penn State Hershey

Medi cal School, Danielle K Boal, MD., and
Kat hleen D. Eggli, MD., to Dism ss, which
notion was filed on January 18, 2011
(Docunent 28); together with a nenorandum of
law in support filed January 18, 2011

(Docunent 28);

Answer to Defendants, Penn State Hershey
Medi cal School, Danielle K Boal, MD.
and Kathleen Eggli, MD.’s Mdtion to

Di sm ss, which answer was filed by
plaintiffs on February 7, 2011

(Docunent 37); together with a

menor andum of |l aw in opposition filed

February 7, 2011 (Docunent 37);
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(4) Motion of Defendants, Allan R DeJong, MD.,
The Nenours Foundati on and Edward Speedli ng,
to DDsmss Plaintiffs’ Conplaint Pursuant to
Federal Rules of Cvil Procedure 8(a)(2) and
12(b)(6), or Alternatively, to Strike the
Conpl ai nt Pursuant to Rule 8(a)(2) wth
Supporting Menorandum which notion and
menor andum was filed on January 19, 2011

(Docunent 29);

Menor andum of Law in Opposition to
Motion of Defendants, Allan R DelJong,
Edwar d Speedl i ng and Nenours Foundati on
to DDsmss Plaintiffs’ Conpl ai nt
Pursuant to Federal Rules of G vil
Procedure 8(a)(2) and 12(b)(6), or

Al ternatively, to Strike the Conpl aint
Pursuant to Rule 8(a)(2), which

menor andum was filed by plaintiffs on

February 1, 2011 (Docunent 34);

(5) Defendant Cndy W Christian MD.’s Mdtion to
Di sm ss the Conplaint, which notion was filed

on January 28, 2011 (Docunent 33); together

-cl xvii-



with a nmenorandum of |aw in support filed

January 28, 2011 (Docunent 33);

Plaintiffs’ Menorandum of Law in
Qpposition to Mdtion of Defendant,

Cndy W Christian to Dism ss
Plaintiffs’ Conplaint, which nenorandum
was filed on February 16, 2011

(Docunent 39);

upon consi deration of the pleadings, exhibits, and record papers;
after oral argunent held June 17, 2011; and for the reasons
articulated in the acconpanying Opi nion,

| T IS ORDERED that the Mtion of Defendants, County of

Del aware on Behal f of its Council, Mary Gernond, Meta Wertz, Beth
Prodochl, Patricia McGettigan and G na G ancristiforo to Dismss
Plaintiffs’ Conplaint Pursuant to Federal Rule of Cvil Procedure
12(b)(6) or, Alternatively, to Strike the Pl eadi ng under

Fed. R C.P. 12(f) is granted in part and denied in part.

|T 1S FURTHER ORDERED t hat the remai ni ng defendants’

notions to disnmiss are granted. 24

242 Def endants Del aware County District Attorney G M chael G een,
Deputy District Attorney Mchael R Galantino, Allan R DeJong, MD., the
Nenours Foundation, and Edward Speedling, in addition to their motions to
di smiss, bring notions to strike the Conplaint pursuant to Federal Rule of
Civil Procedure 8(a)(2). | deny these defendants’ notions to strike the
Conpl aint, together with the notion to strike the Conplaint filed on behalf of
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T 1S FURTHER ORDERED that plaintiffs’ clains in the

follow ng counts are dism ssed wth prejudice:

Count 1: plaintiffs’ Fourth and Fifth Amendnents
cl ai s agai nst defendant County of Del aware
(“Del aware County”) in their entirety;

Count 11: plaintiffs’ Fourteenth Amendnent cl ains
regarding the representations in the ex parte
menor andum made by defendants Patricia MGettigan,
Meta Wertz, and G na G ancristiforo, and
plaintiffs’ Fourth and Fifth Amendnents clains
agai nst those defendants in their entirety;

Count 1V: plaintiffs’ Fourteenth Anendnent
substantive due process cl ai magai nst defendants
McGettigan and Del aware County, and Fourth and
Fifth Anmendnents cl ai ns agai nst those defendants
in their entirety;

Count V: plaintiffs’ Fourth and Fifth Amendnents
cl ai s agai nst Del aware County in their entirety;

Count VI: plaintiffs’ Fourteenth Anendnent
substantive due process cl ai magai nst def endant
Del aware County District Attorney G M chael G een
(“District Attorney Geen”) for District Attorney
Green’s reliance on defendant Allen R DeJong,
MD."s (“Dr. Dedong”) investigations, reports and
t esti nony;

Count I X: plaintiffs’ Fourteenth Anendnent
procedural due process claimagainst District
Attorney Green and Del aware County Deputy District
Attorney Mchael R Galantino (“Deputy District
Attorney Gal antino”) for adopting the nedical
presunption that a subdural hematoma (“SDH') is
caused by abuse as a legal presunption in crimnal
cases;

Count X: plaintiffs’ Fourteenth Amendment
substantive and procedural due process clains
agai nst defendants Mary Gernond, Wertz,
McGettigan, and G ancristiforo for failing to

def endants Meta Wertz, Patricia MGettigan, Beth Prodoehl, G na
G ancristiforo, Mary Gernond, and the County of Del aware.
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properly train Delaware County Children and Youth
Services (“CYS’) workers, supervisors and

adm ni strat ors about dependency proceedi ngs, and
plaintiffs’ Fourth and Fifth Amendnents clains
agai nst defendants Gernond, Wertz, MGCettigan,

G ancristiforo, and Del aware County in their
entirety;

Count XI: plaintiffs’ clainms pursuant to

42 U.S.C. 8§ 1983 agai nst defendants Dr. DeJdong,
CGndy W Christian, MD. (“Dr. Christian),
Danielle K Boal, MD. (“Dr. Boal”), and Deputy
District Attorney Galantino for conspiring to

m srepresent medi cal evidence concerning the age
of B.D.’s subdural hematoma to deprive M. Dennis
of his equal protection and due process rights in
their entirety;

Count XIl: plaintiffs’ Fourth, Fifth, and
Fourteenth Amendnents clai ns agai nst defendants
District Attorney Green and Deputy District
Attorney Galantino in their entirety;

Count XIll: plaintiffs’ Fourth, Fifth, Sixth, and
Fourteenth Anmendnent cl ai ns agai nst defendants
Kat hl een D. Eggli, MD. (“Dr. Eggli”) and Nenours
Foundation in their entirety;

Count XIV: plaintiffs’ Pennsylvania state-I|aw

negl i gence cl ai m agai nst def endant Nenours
Foundation in its entirety;
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Count XVI: plaintiffs’ Pennsylvania state-I|aw
cl ai m agai nst defendants Gernond, Wertz,
McGettigan, and G ancristiforo for malicious
prosecution in its entirety;

Count XVII: plaintiffs’ Pennsylvania state-|aw
cl ai m agai nst defendant Deputy District Attorney
Gal antino for malicious prosecution in its
entirety;

Count XVII1: plaintiffs’ Pennsylvania state-|aw
cl ai m agai nst defendants Dr. Dedong, Wertz,
McGettigan, and Edward Speedling for civil
conspiracy inits entirety; and

Count XIX: plaintiffs’ Pennsylvania state-|aw

cl ai m agai nst defendants Wertz, MGettigan, and
Speedling for intentional infliction of enotional
di stress.

T 1S FURTHER ORDERED that plaintiffs’ clains contained

in the follow ng counts of plaintiffs’ Conplaint are di sm ssed

w thout prejudice for plaintiffs to file a nore specific anmended

consi stent wth the acconpanyi ng Opi ni on, on or

conpl ai nt,

bef ore Novenber

1, 2011:

Count |: plaintiffs’ Fourteenth Amendnent
substantive and procedural due process clains

agai nst defendant Del aware County for deputi zing
an enpl oyee of Delaware County Children and Youth
Services to act as a deputy clerk of court for all
dependency matters in place of the county’'s Ofice
of Judicial Support;

Count 11: plaintiffs’ Fourteenth Anendnent
substantive and procedural due process clains

agai nst CYS enpl oyees, defendants Wert z,
McGettigan, and G ancristiforo, for an all eged
delay in filing an ex parte nenorandumw th the
court concerning termnation of plaintiff parents’
parental rights;
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Count 1V: plaintiffs’ Fourteenth Anendnent
procedural due process clai magainst defendant

Del aware County for the alleged policy of del aying
t he schedul i ng of dependency heari ngs;

Count VI: plaintiffs’ Fourteenth Anendnent
substantive due process cl ai magai nst def endant
Del aware County for CYS s reliance on defendant
Dr. Dedong’ s investigations, reports and

t esti nony;

Count VIl: plaintiffs’ Fourteenth Amendnent
substantive due process cl ai magai nst def endant
Dr. Dedong for multiple m srepresentations of
medi cal findings to support false accusations of
child abuse and rel ated acti ons;

Count VIlI: plaintiffs’ clainms pursuant to

42 U.S.C. 88 1981, 1983, 1985 agai nst defendants
Dr. Dedong, Wertz, MGettigan and Speedling for
conspiring to deprive plaintiffs of their equal
protection and due process rights based on gender
bias and racial aninmus in their entirety;

Count I X: plaintiffs’ Fourteenth Anendnent
procedural due process claimagainst defendants
Dr. Dedong, Cernond, Wertz, MGCettigan

G ancristiforo, and Del aware County for adopting
t he nedi cal presunption that a subdural hematom
(“SDH') is caused by abuse as a |l egal presunption
i n dependency and crim nal cases;

Count X: plaintiffs’ Fourteenth Anendnent
substantive and procedural due process clains
agai nst defendant Del aware County for failing to
properly train CYS workers, supervisors and

adm ni strators about dependency proceedi ngs;

Count XI: plaintiffs’ clainms pursuant to 42 U.S. C
88 1981 and 1985 agai nst defendants Dr. DelJong,
Dr. Christian, Dr. Boal and Deputy District
Attorney Galantino for conspiring to m srepresent
nmedi cal evi dence concerning the age of B.D.’s
subdural hematoma to deprive M. Dennis of his
equal protection and due process rights;
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Count XV: plaintiffs’ Pennsylvania state-|aw
negl i gence cl ai m agai nst defendant Dr. Doe in its
entirety; and

Count XIX: plaintiffs’ Pennsylvania state-I|aw
cl ai m agai nst defendant Dr. DeJdong for intentional
infliction of enotional distress.

I T 1S FURTHER ORDERED t hat defendants’ notions to

dismss plaintiffs’ clainms for injunctive relief in Counts
-1V, VI, VII, IX X Xl and XIlIl are granted.

T 1S FURTHER ORDERED that plaintiffs’ clains for

injunctive relief in Counts II1-1V, VI, VII, IX X X1 and X1l
are dismssed fromplaintiffs’ Conplaint with prejudice.

I T 1S FURTHER ORDERED t hat defendants’ notions to

strike plaintiffs’ Conplaint are deni ed.

| T 1S FURTHER ORDERED t hat defendants’ notion to

di sm ss on the ground of abstention for |ack of subject matter
jurisdiction is denied.

I T 1S FURTHER ORDERED t hat defendants’ nobtions to

dismss plaintiffs’ Fourteenth Anendnent cl ai ns agai nst Del aware
County in Counts II, IIl and V of plaintiffs’ Conplaint, against
def endant Gernond in Count |11, and agai nst defendant MGCettigan
in Count IV, are each deni ed.

T 1S FURTHER ORDERED that in the event that plaintiffs

do not file an anended conpl aint on or before Novenber 1, 2011
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this matter may be dismssed for |ack of prosecution.??

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knol |l Gardner
United States District Judge

243 As a result of the forgoing rulings, the follow ng clains remain

in plaintiffs’ Conplaint and may be included in the amended conpl ai nt
aut horized by the within Order and Opini on wi thout change:

Count I1: plaintiffs’ Fourteenth Amendnent substantive and
procedural due process clainms agai nst defendant Del aware
Count y;

Count I11: plaintiffs’ Fourteenth Amendment procedural due
process cl ai m agai nst defendants Gernond and Del aware
Count y;

Count IV: plaintiffs’ Fourteenth Amendnent procedural due
process cl ai magai nst defendant MGettigan; and

Count V: plaintiffs’ Fourteenth Anendment substantive due
process cl ai magai nst defendant Del aware County.
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