IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KAREEM HASSAN M LHOUSE : ClVIL ACTION
. :
M5. DAVIS, et al. : NO. 07-2222
MEMORANDUM
Bartle, J. August 25, 2011

Plaintiff Kareem Hassan M | house, now proceedi ng pro
se, is a federal prisoner who brings this Bivens action agai nst
several officials and nenbers of the nedical staff at the
Phi | adel phi a Federal Detention Center ("FDC'), nanely: (1) Dr.
Gary Reynol ds ("Reynolds"); (2) Physician Assistant T. Fausto
("Fausto"); (3) Physician Assistant Ms. Davis ("Davis"); (4) Dr.
Spal ding ("Spalding"); (5) Dr. Qdeida Dal masi ("Dalmasi"); (6)
Warden Troy Levi ("Levi"); (7) Captain David Knox ("Knox"); (8)
SIS Li eutenant Janes G bbs; and (9) John Does 1-10.! M house
al l eges that defendants violated his constitutional right to
adequate medi cal care. Before the court is the notion of al
named defendants for sumrmary judgnment under Rule 56 of the

Federal Rules of Civil Procedure on the ground that M| house has

1. A Bivens action is the "federal analog to suits brought

agai nst state officials under [8 1983]." Ashcroft v. Igbal, 129
S. C. 1937, 1948 (2009) (internal quotation marks omtted); see
also Bivens v. Six Unknown Nanmed Agents of Fed. Bureau of
Narcotics, 403 U. S. 388 (1971).




not exhausted his adm nistrative renmedi es under the Prison
Litigation Reform Act. See 42 U S.C. § 1997e.?
l.
Summary judgnent is appropriate only "where the
pl eadi ngs, depositions, answers to interrogatories, adm ssions,
and affidavits show there is no genuine issue of nmaterial fact
and that the noving party is entitled to judgnent as a matter of

law. " Azur v. Chase Bank, USA, Nat'l Ass'n, 601 F.3d 212, 216

(3d Cr. 2010) (internal quotation marks omtted); see also Fed.
R Cv. P. 56. The court nust view the facts and draw all

inferences in favor of the non-noving party. Burns v. Pa. Dep't

of Corr., 642 F.3d 163, 170 (3d Cr. 2011).
1.

The followi ng facts are undi sputed or taken in the
Iight nost favorable to the non-noving party. On April 4, 2006,
M | house, using the alias Haki m Hasan, went to the emergency room
at Frankford Hospital where he was exam ned and treated for acute
ki dney failure. The consulting doctor's report stated that
M | house's acute kidney failure had been "resolved with IV
fluids,” though nonitoring would continue. The consulting doctor

al so indicated that although there were sonme abnor mal

2. In some cases, it appears that the issue has been rai sed and
decided on a notion to dismss and in others on a notion for
summary judgnent. Qur Court of Appeals has not commented on
which nmotion is appropriate. See, e.q., Drippe v. Tobelinski,
604 F.3d 778, 780-81 (3d Cr. 2010); Brown v. Croak, 312 F.3d
109, 111 (3d Cir. 2002); Ray v. Kertes, 285 F.3d 287, 291 (3d
Cir. 2002); Nyhuis v. Reno, 204 F.3d 65, 67-68 (3d G r. 2000).
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el ectrocardi ogram ("EKG') findings, MIhouse was "asynptomatic"
at the tine.

On May 12, 2006, M| house was arrested and incarcerated
at the FDC. Shortly after his arrival, M house inforned
def endant Fausto that he had recently been hospitalized for
kidney failure. Although the FDC eventually received
docunentation confirmng M I house's treatnent at Frankford
Hospital and tests revealing an excess of protein in M| house's
uri ne, defendant Reynolds told M| house on Septenber 22, 2006
that he was no | onger suffering fromkidney failure. According
to M I house, Reynolds made this statenent w thout first
conducting a physical exami nation. During consultations that
t ook place in Decenber 2006, January 2007, and March 2007,
Reynol ds continued to assure M| house that he was no | onger
suffering fromkidney failure. Nonetheless, M| house repeatedly
voi ced his concern that he was still suffering fromthis mal ady.

At the consultation that took place in Decenber 2006
Reynol ds determ ned that M| house had a heart nurrmur and ordered
an EKG M| house purportedly never received the EKG and
Reynol ds never re-ordered the EKG at either the January 2007
nmeeting or the March 2007 neeting. Instead, during the January
2007 neeting, Reynol ds di agnosed M | house with high bl ood
pressure and prescribed pain nedication for injuries M| house had
suffered after falling unconscious. Defendants Fausto and
Spal di ng continued to prescribe pain nedication for M| house's

injuries over the next several nonths w thout conducting any
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t hor ough nedi cal assessnents of his injuries despite M| house's
conpl ai nt s.

M | house filed his conplaint in this court on June 4,
2007.° He asserts that nmedical staff at the FDC provided
i nadequat e nedi cal care and that defendants Levi and Dal masi
violated their duty as supervisory officials at the FDC to ensure
that M| house received adequate nedi cal care.*

L1l

Def endants argue, as noted above, that M| house's suit
i s barred because he has failed to exhaust his adm nistrative
remedi es as required by the Prison Litigation Reform Act ("PLRA")
of 1995 § 803(d), 42 U S.C. § 1997e. Under the PLRA, "[n]o
action shall be brought with respect to prison conditions under
section 1983 of this title, or any other Federal |aw, by a

pri soner confined in any jail, prison, or other correctional

3. The initial conplaint named Davis, Fausto, Reynolds, and
"Head Doctor John Doe" as defendants. M house subsequently
anended his conplaint several tines to nane the additiona
def endant s.

4. The bases for M I house's clainms of inadequate nedical care
agai nst defendants Davis, Knox, and G bbs are sonewhat uncl ear
The only allegations nade regarding Davis are that: (1) she
"adm ni stered a finger stick" and took M| house's bl ood pressure
when M | house fell unconscious; and (2) she was inforned by

M | house that he was experiencing head and back pain after the
fall. The only allegation against Knox is that despite not

havi ng i nvestigated M I house's nedical history, he nonethel ess
concl uded that M| house was planning to escape by faking a

medi cal condition. Finally, M| house's allegations agai nst G bbs
are that he: (1) placed M| house in special housing pursuant to
Captain Knox's orders; and (2) acknow edged havi ng received
docunent ati on regarding M| house's kidney failure treatnment from
Frankford Hospital
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facility until such adm nistrative renedies as are available are
exhausted."” 42 U S.C. § 1992e(a). "Proper exhaustion demands
conpliance with an agency's deadlines and other critical

procedural rules ...." Wodford v. Ngo, 548 U. S. 81, 90 (2006).

Adm ni strative renedi es nust be conpletely exhausted prior to

filing suit. Jones v. Bock, 549 U S. 199, 211 (2007); Mtchel

v. Horn, 318 F.3d 523, 529 (3d Gr. 2003); see also Ahned v.

Dragovi ch, 297 F.3d 201, 209 n.9 (3d Gr. 2002).

The internal grievance systemof a prison or jail is an

adm ni strative remedy. See Booth v. Churner, 532 U S. 731, 738-

39 (2001). The Federal Bureau of Prisons ("BOP") has established
a four-step inmate grievance procedure. First, the federal

pri soner nust attenpt to resolve informally the dispute with
institution staff. 28 C.F.R § 542.13(a). If the attenpt at
informal resolution fails, the inmate nust then submt a witten
adm ni strative renmedy request to the Warden of the institution
wi thin 20 days of the date on which the event giving rise to the
gri evance occurred. |d. 8 542.14(a). |If the Warden denies the
request, the inmate has 20 days fromthe date of the Warden's
response to file an appeal with the appropriate Regi onal
Director. Finally, if the appeal is denied, the inmate has 30
days fromthe date of the Regional Director's response to file a
final adm nistrative appeal with the General Counsel of the BOP
Id. 8 542.15(a). The inmate nmay obtain an extension of the
filing deadline at any step of the process upon denonstrating a

valid reason for delay. 1d. 8 542.14(b). Furthernore, if the
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i nmat e does not receive a response for a given request or appeal
within the tine period set forth in the regulations (including
the tine allowed for extensions), the inmate nmay construe the
| ack of response as a denial at that level. 1d. 8§ 542.18.°

Def endants have attached an affidavit sworn by Darrin
Howard, a BOP Attorney Advisor assigned to the FDC, who has
access to the BOP's conputerized i ndexes of all admnistrative
requests and appeals filed by federal prisoners. M. Howard
attests that out of the hundreds of grievances filed by MI house
during his stay at the FDC, only Adm nistrative Renmedy Request
No. 429437-F1, filed on Cctober 4, 2006 and dealing with
M | house's conplaints regarding treatnent for his kidney failure,
is relevant to this case.®

Warden Levi deni ed Request No. 429437-F1 on Cctober 12,
2006. Ml house then filed an appeal with the Regional Director
on Cctober 13, 2006 (Appeal No. 429437-R2). This appeal was
rejected as inproperly filed on Cctober 15, 2006. See 28 C.F.R

§ 542.17(a). It is unclear fromthe record why it was deened

5. The Warden has 20 cal endar days to respond to an inmate's
adm ni strative request, while the Regional D rector and General
Counsel have 30 and 40 cal endar days, respectively, to respond to
an inmate's appeals. 28 CF.R 8§ 542.18. The tine period for a
response nay be extended once at each |evel by the sane nunber of
days initially allotted for a response at that level. Id.

6. The only other adm nistrative renedy request dealing with
deni al of nedical care that was filed before M| house filed his
conplaint in this court on June 4, 2007 is 429297-F1, and that
request was rejected at the first level of review. M house
eventual |y appeal ed the rejection, but not until Decenber 2007
(regional appeal) and February 2008 (appeal to CGeneral Counsel).
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improperly filed. However, the reasoning of the Regional
Director is irrelevant because M| house did not file within 20
days a final administrative appeal with the General Counsel of
the BOP as required under the regulations. See id. 8§ 542.15(a).

| nstead, M| house submtted a second appeal to the
Regi onal Director over a year |ater on Decenber 12, 2007 (Appeal
No. 429437-R1l), well after he filed suit in this court on June 4,
2007.7 On Decenber 13, 2007, this second regional appeal was
also rejected as inproperly filed. Finally, on Decenber 31,
2007, plaintiff filed an appeal with the General Counsel (Appeal
No. 429437-Al), which was rejected on January 7, 2008. Because
he failed to conplete tinmely the fourth step of the
adm ni strative process, that is, his appeal to the General
Counsel of the BOP, M| house's claimis not exhausted under the
PLRA. See id.

M | house asserts that he has satisfied the exhaustion
requi renent of the PLRA because he has exhausted all of the
adm ni strative renmedies "available" to him M house clains that
he was unable to file a tinmely appeal to the BOP's General
Counsel because he did not receive the October 15, 2006 rejection
fromthe Regional Director until Novenber 2009. |In support of

his argunent, M| house has attached a letter that was purportedly

witten by an FDC enpl oyee listing a nunber of responses that

7. 1t is unclear fromthe record why the regional appeal filed
by plaintiff on Cctober 13, 2006 is designated as an "R2" while
t he second regi onal appeal filed on Decenber 12, 2007 is
designated as an "RL."
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M | house allegedly did not receive on tine.® However, this

letter is insufficient to create a genuine issue of material fact
regardi ng M| house's exhaustion of adm nistrative renmedies. Even
assumng the truth of M| house's assertion, the bel ated receipt
of a response does not render the admi nistrative grievance system
"unavail able,” as the regulations clearly provide a nethod for
requesting extensions for filing appeals, and also set forth a
date after which M| house could have assuned that the regional
appeal was denied and filed an appeal to CGeneral Counsel. See
id. 88 542.14(b); 542.18. There is also no evidence on the
record that officials prevented M| house from maki ng use of the
adm ni strative grievance procedure to appeal the rel evant

request .

The court concludes that M| house has failed to
denonstrate proper exhaustion of his adm nistrative renedies with
regard to his claimof inadequate nedical care for his kidney
failure. Furthernore, as the record does not show that M| house
filed any grievances regarding his failure to receive an EKG or
his concerns about the treatnment of his January 2007 injuries,
any clainms of inadequate nedical care based on those all egations

must also fail for |ack of exhausti on.

8. The court notes that the letter does not actually support

M | house's argunent, as it states that M I house did not receive
the response fromthe WArden to Request No. 429437-F1 until
Novenber 2009, not the response fromthe Regional D rector.
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Accordingly, the notion of defendants for summary

judgnent will be granted.?®

9. To the extent that any John Doe defendants renmain, we wll
al so grant summary judgnent against plaintiff for failure to
exhaust .
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KAREEM HASSAN M LHOUSE ) C VIL ACTI ON
V.

M5. DAVIS, et al. NO. 07-2222
ORDER

AND NOW this 25th day of August 2011, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of defendants for summary judgnment (Docket No.

103) i s GRANTED.

BY THE COURT:

[s/ Harvey Bartle III




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
KAREEM HASSAN M LHOUSE ) C VIL ACTI ON
V.

M5. DAVIS, et al. NO. 07-2222
JUDGVENT

AND NOW this 25th day of August, 2011, for the reasons
stated in the acconpanyi ng Menorandum sumrary judgnent is
entered in favor of defendants Dr. Gary Reynol ds, Physician
Assi stant T. Fausto, Physician Assistant Ms. Davis, Dr. Spal ding,
Dr. Odeida Dal masi, Warden Troy Levi, Captain David Knox, SIS
Li eut enant Janes G bbs, and John Does 1-10 and agai nst plaintiff
Kar eem Hassan M | house.

BY THE COURT:

[s/ Harvey Bartle II|




