IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
KATHLEEN T. MURPHY © CIVIL ACTI ON

Pl aintiff :
VS.
NO. 07- CV-4104

CI TY OF PHI LADELPHI A
DEPARTMVENT OF RECREATI ON

Def endant

VEMORANDUM AND ORDER

JOYNER, C.J. August 24, 2011

Thi s enpl oynment discrimnation case is once again before the
Court for resolution of the Mdtion of Plaintiff Kathleen Mirphy
to Mold the Judgnment Pursuant to Title VII's Fee Shifting
Provi sion and Enter Judgnent Agai nst Defendant in the Anount of
$293, 134 (Doc. No. 54). For the reasons set forth bel ow, the
notion shall be partially granted.

H story of the Case

As noted, this is an enploynent discrimnation action that
was initiated in October, 2007 pursuant to Title VIl of the G vil
Ri ghts Act of 1964, as anended, following Plaintiff’s exhaustion
of admnistrative renedies with the Equal Enpl oynment Qpportunity
Commi ssion (“EECC’). The case was tried to a jury in Novenber
2010 and resulted in a verdict in Plaintiff’s favor solely on her
retaliation claimand an award of $100, 000 i n conpensatory

damages. By the notion which is now before us, Plaintiff noves



to nold the verdict to include attorneys’ fees and costs in the
amount of $193,134. Defendant contends that, inasnuch as
Plaintiff was only successful on one out of three clains, she
shoul d only be awarded the sum of $69, 755. 60.

Di scussi on

Al t hough our | egal systemgenerally adheres to the so-called
“American Rul e” under which each party typically bears its own
litigation expenses regardl ess of whether it wins or |oses,
Congress has authorized courts to deviate fromthis background
rule in certain types of cases by shifting fees fromone party to

anot her. Fox v. Vice, U S , 131 S. . 2205, 2213, 180

L. Ed. 2d 45, 53 (2011)(citing Burlington v. Dague, 505 U S. 557,

562, 112 S. Ct. 2638, 120 L. Ed.2d 449 (1992) and Al yeska
Pi peline Service Co. v. Wlderness Society, 421 U S. 240, 247, 95

S. C. 1612, 44 L. Ed.2d 141 (1975)). Such a fee shifting
provision exists in Title VII and is set forth in Section 706(k),
codified at 42 U S.C. 82000e-5(k). That section reads as
foll ows:
In any action or proceedi ng under this subchapter the court,
inits discretion, may allow the prevailing party, other
than the Conm ssion or the United States, a reasonable
attorney’s fee (including expert fees) as part of the costs,
and the Comm ssion and the United States shall be liable for
costs the sane as a private person.
Thus under Title VII, as under nost other fee shifting
statutes, a plaintiff nust be a “prevailing party” to recover an

attorney’s fee. See, Hensley v. Eckerhart, 461 U S. 424, 433,

103 S. Ct. 1933, 1939, 76 L. Ed.2d 40 (1983). “Plaintiffs may be



considered ‘prevailing parties’ for attorney’'s fees purposes if
t hey succeed on any significant issue in litigation which
achi eves sone of the benefit the parties sought in bringing

suit.” 1d., cited with approval in Texas State Teachers Ass’n.

v. Garl and | ndependent School District, 489 U S. 782, 792, 109 S.

Ct. 1486, 103 L. Ed.2d 866 (1989). See also, Sole v. Wner, 551

UsS 74, 76, 127 S. C. 2188, 2194, 167 L. Ed.2d 1069 (2007).
It then remains for the district court to determ ne what fee is
“reasonable.” |1d.

Since the Suprene Court decided Hensley, Blumyv. Stenson,

465 U.S. 886, 104 S. C. 1541, 79 L. Ed.2d 891 (1984) and

Pennsylvania v. Delaware Valley Ctizens Council for Clean Ar ,

478 U.S. 546, 106 S. C. 3088, 92 L. Ed.2d 439 (1986), “the
‘lodestar’ figure has, as its nane suggests, becone the guiding

light of ... fee-shifting jurisprudence.” G sbrecht v. Barnhart,

535 U. S. 789, 801, 122 S. C. 1817, 1825, 152 L. Ed.2d 996,

(2002) (quoting Burlington v. Dague, supra.) Under this nethod,

“the nost useful starting point for court determ nation of the
anount of a reasonable fee payable by the | oser is the nunber of
hours reasonably expended on the litigation nultiplied by a
reasonabl e hourly rate.” 1d. (quoting Hensley, 461 U S. at 433,
103 S. C. at 1939).

Al t hough the lodestar® is presumed to be the reasonable fee,

! Al t hough | ess than perfect, the | odestar nethod has severa

i mportant virtues, the first of which is that “it [ ooks to the prevailing

market rates in the relevant community.” Perdue v. Kenny A, u. S ,
130 S. . 1662, 1672, 174 L. Ed. 2d 494, 504 (2010)(quoting Blum 465 U S. at
895). It further “produces an award that roughly approxi nates the fee that
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the district court has the discretion to make certain adjustnents

toit. Rode v. Dellarciprete, 892 F.2d 1177, 1183 (3d Gr.

1990) . In a statutory fee case, the party opposing the fee
award has the burden to challenge, by affidavit or brief with
sufficient specificity to give fee applicants notice, the

reasonabl eness of the requested fee. 1d., citing Bell v. United

Princeton Properties, Inc., 884 F.2d 713 (3d Cr. 1989).

Hence, the court may not reduce an award sua sponte; rather, it
can only do so in response to specific objections nade by the

opposing party. Interfaith Community Organization v. Honeywell ,

426 F.3d 694, 711 (3d Cr. 2005)(citing Bell, at 719); Wade v.

Col aner, Gv. A No. 06-3715, 2010 U. S. Dist. LEXIS 138518 at *12
(D. N.J. Dec. 28, 2010). However, once the opposing party has
made a specific objection, the party seeking an award of fees
bears the burden of showi ng that the clained rates and nunber of

hours are reasonable. 1d.; Loughner v. University of Pittsburgh,

260 F. 3d 173, 178 (3d G r. 2001); Rode, supra.

“Generally, a reasonable hourly rate is to be cal cul ated
according to the prevailing market rates in the rel evant

community.” MQ@ffey v. Brinks, Inc., 598 F. Supp. 2d 659, 669

the prevailing attorney woul d have received if he or she had been representing
a paying client who was billed by the hour in a comparable case.” 1d
(enphasis in original). Finally, the |lodestar nethod is “readily

adm ni strabl e” and “objective” and “thus cabins the discretion of trial

judges, pernits neaningful review, and produces reasonably predictable
results.” 1d. (citing, inter alia, Dague, 505 U. S. at 566, Hensley, supra.,
at 533 and Buckhannon Board & Care Hone, Inc. v. West Virginia Dept. O Health
and Hurman Resources, 532 U S. 598, 609, 121 S. . 1835, 149 L. Ed.2d 855
(2001).
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(E.D. Pa. 2009) (quoting Rode, 892 F.2d at 1183). In conducting
its analysis, the district court should “assess the experience
and skill of the prevailing party’ s attorneys and conpare their
rates to the rates prevailing in the conmmunity for simlar
services by |l awers of reasonably conparable skill, experience,
and reputation.” 1d, (quoting id).

What's nore, because the District Court nust articulate the
basis for a fee award and the record nust at |east reflect that
the trial court “fully conprehended the factual and | egal issues
and adequately perfornmed the decision-reaching process,” [a]
“District Court is obligated to ‘review the tinme charged, decide
whet her the hours set out were reasonably expended for each of
the particul ar purposes described and then exclude those that are

excessi ve, redundant or otherw se unnecessary.’” Evans v. Port

Authority of New York and New Jersey, 273 F.3d 346, 362 (3d Cr

2001) (quoti ng Mal donado v. Houston, 256 F.3d 181, 184 (3d Cr.

2001) and Pub. Int. Research G oup of N.J., Inc. v. Wndall , 51

F.3d 1179, 1188 (3d Cir. 1995)). Thus, “it is necessary that the
Court go line by line by line through the billing records

supporting the fee request.” 1d.; Bucceroni v. Gty of

Phi | adel phia, Cv. A No. 03-6371, 2006 U.S. Dist. LEXIS 85559 at

*9 (E.D. Pa. Nov. 27, 2006).

Finally, Courts may not make any findings of reasonabl eness
based on a generalized sense of appropriateness, but “nust rely
on the record.” Evans, 273 F.3d at 361 (quoting Smith v.

Phi | adel phi a Housi ng Authority, 107 F.3d 223, 225 (3d CGrr.

5



1997)). In requesting, challenging and granting attorneys’ fees,
specificity is critical; a request for fees nust be acconpani ed
by “fairly definite information as to hours devoted to various
general activities, e.g., partial discovery, settlenent

negoti ations, and the hours spent by various cl asses of

attorneys.” U A W Local 259 Social Security Departnment v. Metro

Auto Center, 501 F.3d 283, 291 (3d G r. 2007)(quoting Evans, at

361). “Wiere the docunentation of hours is inadequate, the
district court may reduce the award accordingly.” 1d., (quoting
Hensl ey, 461 U.S. at 433). “In addition, an attorney’s work on

unsuccessful clains not related to the clains on which the
attorney succeeded i s not conpensabl e, because such work ‘cannot
be deened to have been expended in pursuit of the ultimate result

achieved.’” MKenna v. City of Phil adel phia, 582 F.3d 447, 455

(3d Gr. 2009)(quoting Hensley, 461 U S. at 434-435, 103 S. C.
at 1940)). Consequently, “[w here a plaintiff has achieved only
partial or limted success, a district court may adjust the fee
downward.” Spence v. Wal-Mart Stores, Inc., 469 F.3d 311, 318
(3d Gr. 2006).

In this case, Plaintiff’s counsel seeks a total of $183, 905
for 623.30 hours of attorney and paralegal time, plus costs in
t he amount of $9,229. The hourly rates charged by Plaintiff’s
| awyers range from $175 to $425 and for the firm s paral egal s
and/or law clerks the rates charged were between $70 and $150 per
hour. The reasonabl eness of these charges is attested to by the

affidavit of John M Elliot, Esquire, Chairman and Seni or
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Shar ehol der of Elliot, Geenleaf & Seidzi kowski, P.C. of Blue
Bel |, Montgonmery County, Pennsylvania and who is hinself an
experienced litigator. Although Defendant takes no issue with
the hourly billing rates charged for the services of Walter H.
Flamm Jr., Esquire, Robert J. Krandel, Esquire or Lisa M
Callow, it does challenge the rates quoted for the services of
Christie M Flamm Esquire and Irene Montero by submtting the
Affidavit of its own counsel, Al an B. Epstein, Esquire.
Specifically, M. Epstein, who has several decades of experience
in the practice of enploynent litigation in the federal and
Pennsyl vania state courts and who has | ong nai ntained his
practice in the Cty of Philadel phia, opines that the hourly

rates charged for the services of Ms. Flamm and Ms. Montero are

“far beyond the paraneters of hourly fees charged ... in the
Phi | adel phia | egal community ...,” and “[a]ccordingly, the hourly
rate[s] [are] way beyond the reasonable rate charged ... in the

Mont gonmery County | egal community,” particularly “in light of the
contingent nature of the fee charged and the results obtained.”
(Verification of Alan B. Epstein, Esquire in Support of

Def endant’ s Response in Opposition to Plaintiff’s Mtion for
Attorney’ s Fees and Costs, attached as Exhibit “C’ to Defendant’s
Amended Response and Menorandumin Qpposition, at s 10 - 13).

W agree with M. Epstein’s assertions, particularly in view of
the fact that Ms. Flamm who began practicing law in 2006, had at
nost 2 years’ experience at the tine she perforned the work for

which Plaintiff now seeks conpensation. W also find that M.
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Epstein’s suggested rates of $165 per hour for M. Flanmms work
and $90 per hour for the services of Ms. Montero, who was a
second year |aw student at the relevant tinme she perforned the
services at issue, are fair and appropriate. ?

We now exam ne the reasonabl eness of the tine spent and
charged by the law firmwhich represented the plaintiff. 1In this
regard, Defendant objects to a nunber of the billing entries as
excessive and on the grounds that the entries related to a nunber
of clainms on which the plaintiff was unsuccessful.

A Billing Relative to dains Wich Proved Unsuccessful.

Initially, Defendant asserts that it should not be charged
for any of the entries involving the engagenent, consultation or
any other of Plaintiff’s counsel’s activities involving expert
wi tness Andrew Verzilli because Dr. Verzilli was retained to
testify on the matters of back pay and front pay damages -
damages which Plaintiff was not awarded. Plaintiff does not
di spute this assertion and under the authority of Hensley and
Spence, both supra, we al so cannot disagree. As a result, we
decline to order Defendant to pay the $3,600 expert w tness fees
charged by Dr. Verzilli or the sumof $4,185 attributable to 16
hours of attorney tine.

B. Duplicative Tine Entries

Def endant next takes exception to Plaintiff’s counsel’s

charges for duplicative work and conferences between counsel

2 In contrast, Plaintiff’s counsel’s bills charge $210 per hour for

Ms. Flammi s services and $150 per hour for Ms. Montero’s.
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Wil e we recogni ze that sone review, oversight and di scussion
anong attorneys in a firmis both necessary and one of the
benefits to practicing law with others, we do agree with

Def endant that the extent to which it is being charged for such
activities in this case is indeed sonewhat excessive.
Accordingly, we shall disallow a total of 19.7 hours of Robert J.
Krandel's tinme, 22.9 hours of Walter H Flammis tinme and 4 hours
of Christie Flamris tine over the life of the case as being both

duplicative and unnecessary.

C. Excessive Tine Charged

Finally, Defendant chall enges a vast nunber of M. Krandel’s
billing entries as being excessive, primarily on the grounds
that, as an experienced enploynent |aw attorney and litigator,
M. Krandel did not need to spend the anount of tinme for which he
charged on several research and drafting tasks. Again, we are
constrained to agree with Defendant’ s assertion, particularly
with regard to M. Krandel’s charging for 18 hours of tine to
prepare what was a fairly sinple and straightforward conpl ai nt,
for 2 hours of tinme for purportedly researching how to obtain a
party’s nedi cal records under the Federal Rules of G vil
Procedure and 2.1 hours to neet with a potential vocational
expert who was not retained. Accordingly, we shall strike a
total of 14.3 hours from M. Krandel’s tinme on the grounds that
it was in excess of what would typically have been required by an

attorney with his experience to acconplish the stated objectives.

9



Concl usi on

Accordingly, follow ng the deductions and di sal | owances
di scussed above, we find that Plaintiff’'s counsel are entitled to
conpensation for $160,449.50 in attorneys’ fees for 542.5 hours
of attorney, law clerk and paral egal tinme, together with
$5, 629. 27 in costs and expenses. W shall therefore grant
Plaintiff’s notion to add $166,078.77 to her existing judgnent.

An order follows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN T. MURPHY © CIVIL ACTI ON
Pl aintiff :
VS.
NO. 07- CV-4104

CI TY OF PHI LADELPHI A
DEPARTMVENT OF RECREATI ON

Def endant

ORDER
AND NOW this 24t h day of August, 2011, upon

consideration of Plaintiff’'s Mdtion to Mold the Judgnent Pursuant
to Title VII's Fee Shifting Provision and Enter Judgnent Agai nst
Def endant in the Amount of $293, 134 (Doc. No. 54) and Defendant’s
Response in Qpposition thereto, it is hereby ORDERED that the
Motion is GRANTED I N PART and the Judgnent previously entered in
this matter in the amount of $100,000 is AMENDED to add the sum
of $166,078.77 for a total Judgnment of $266,078.77 in favor of
the Plaintiff Kathleen T. Murphy and agai nst the Defendant Gty

of Phi | adel phi a Departnment of Recreation.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, C.J.
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