IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT ZI MVERNMAN,

Plaintiff

VS.

NORFOLK SOUTHERN CORPORATI ON,

Def endant

Cvil Action
No. 10-cv-02267

N N N N N N N N N

ORDER

NOW this 16th day of August, 2011, upon consideration

of the foll ow ng docunents:

(1)

(2)

(3)

(4)

Def endant’ s Motion for Summary Judgnent filed
March 31, 2011 (Docunent 27), together with a
Brief in Support of Defendant’s Motion for
Summary Judgnent (Document 27-1);

Def endant’ s Stat enent of Uncont ested
Facts filed May 19, 2011
(Docunent 37);

Plaintiff’s Brief in Qpposition to

Def endant’ s Mdtion for Summary Judgnent,
which brief was filed April 21, 2011
(Docurent 33), together with Plaintiff’s
Statenent of Facts in Response to Defendant’s
Motion for Summary Judgnent (Docunent 32);

Plaintiff’s Response to Defendant’s
St at enent of Uncontested Facts, which
response was filed June 1, 2011
(Docunent 42);

Def endant, Norfol k Sout hern Corporation’s
Brief in Reply to Plaintiff’s Brief in
Opposition to Defendant’s Mtion for Summary
Judgnent, which reply was filed May 25, 2011
(Docunent 40); and

Plaintiff’s Sur-Reply Brief in Opposition to
Def endant’ s Motion for Summary Judgnent,



which sur-reply brief was filed June 21, 2011
(Docunent 46) ;

and for the reasons expressed in the acconpanyi ng Opi ni on,

| T 1S ORDERED that Defendant’s Motion for Summary
Judgnent is granted.

| T 1S FURTHER ORDERED t hat judgnment is entered in favor

of defendant Norfol k Sout hern Corporation and agai nst plaintiff
Robert Zi mrerman on Counts I, |1, and I11I.

| T 1S FURTHER ORDERED that plaintiff’s claimfor

punitive damages set forth in Count IV is dismssed as noot.

I T IS FURTHER ORDERED that the Clerk of Court shal

mark this case closed for statistical purposes.

BY THE COURT:

[/ s/ Janmes Knoll Gardner
Janes Knoll Gardner
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT ZI MVERMAN, )
) Gvil Action
Plaintiff ) No. 10-cv-02267
)
VS. )
)
NORFOLK SOUTHERN CORPORATI ON, )
)
Def endant )
* * *

APPEARANCES:

DENNI S E. BOYLE, ESQUI RE

EMLY M BELL, ESQU RE

JOSHUA M AUTRY, ESQUI RE

LEONARD G BROMWN, |11, ESQUI RE
On behal f of Plaintiff

Rl CHARD K. HOHN, ESQUI RE
On behal f of Def endant

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendant’s Mdtion
for Summary Judgnent filed March 31, 2011, together with the
Brief in Support of Defendant’s Mtion for Summary Judgnent.
Plaintiff’s Brief in OQpposition to Defendant’s Mtion for Summary

Judgnent was filed April 21, 2011, together with Plaintiff’s



Statenent of Facts in Response to Defendant’s Mtion for Summary
Judgnent. As permtted by ny Order dated May 11, 2011
Def endant’ s Statenent of Uncontested Facts was filed on May 19,
2011, and Plaintiff’s Response to Defendant’s Statenent of
Uncontested Facts was filed June 1, 2011

Def endant, Norfol k Southern Corporation’s! Brief in
Reply to Plaintiff’s Brief in Qpposition to Defendant’s Mbtion
for Summary Judgnent was filed May 25, 2011. Plaintiff’s Sur-
Reply Brief in Qpposition to Defendant’s Mtion for Summary
Judgnent was filed, with perm ssion, on June 21, 2011

For the follow ng reasons, | grant Defendant’s Mbdtion
for Summary Judgnment and enter judgnent in favor of defendant and
against plaintiff. Specifically, |I conclude that all of
plaintiff's state-law negligence clains in Counts Il and 111 of
plaintiff’s Conplaint, and nost of the excessive speed portion of

plaintiff’'s state-law negligence claimin Count 1,2 are preenpted

! Def endant avers that “Norfol k Southern Corporation” is not the

proper party defendant because the owner and operator of the tracks and
equi prent, and the enployer of the train crew, is “Norfol k Sout hern Rail way

Conpany”. Because neither party has noved to anmend the caption, the Opinion
and Order will refer to “Norfol k Sout hern Corporation” as the party defendant.
2 Count | alleges that defendant was negligent for failing to warn

of an approaching train by operating the train at an excessive speed, w thout
lights, and without adequately sounding the train’s horn

As di scussed nore fully below, |I hold that nost of the excessive
speed portion of Count | is preenpted by the FRSA. | also hold that a dispute
exi sts regarding track classification, which my not be preenpted by the FRSA
Nonet hel ess, because | hold that the dispute is not naterial, defendant is
entitled to sumary judgnment because no genuine issues of material fact exist.
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by the Federal Railroad Safety Act of 1970 (“FRSA’), 49 U S.C
88 20101-28505. 3

Regardi ng the remaining portions of plaintiff’'s state-

| aw negligence claimin Count |, that defendant breached a duty
by failing to adequately sound the train’s horn and illum nate
the train’s lights, | further conclude that there are no genuine

i ssues of material fact which would preclude summary judgnent in
defendant’s favor. Finally, | dismss the claimfor punitive
damages in Count |V as noot.

JURI SDI CT1 ON

Jurisdiction in this case is based upon diversity of
citizenship pursuant to 28 U S.C. §8 1332. Plaintiff is an
i ndividual who is a citizen of Pennsylvania. Defendant is a
Virginia corporation with its principal place of business in
Virginia. The anmount in controversy exceeds $75, 000. 00 excl usive
of interests and costs.

VENUE

Venue is proper pursuant to 28 U.S.C. 8§ 1391(a)(2)

because the events giving rise to plaintiff’s clains allegedly

occurred in Lancaster County, Pennsylvania, which is |ocated

3 The Federal Railroad Safety Act of 1970 was originally codified in
45 U.S.C. 88 421-447, but was repealed by Pub. L. No. 103-272, § 7(hb),
108 Stat. 1379 (Jul. 5, 1994), and now has provisions contained in 49 U S.C.
88 20101-28505. However, because it appears that these provisions are stil
generally referred to as the FRSA, despite that fact that the original FRSA
has been repealed, | will also follow this designation for ease of reference.
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within this judicial district.

PROCEDURAL HI STORY

Plaintiff Robert Zinmrerman initiated this action on
May 14, 2010 by filing a four-count civil Conplaint against
def endant Norfol k Sout hern Corporation (“Norfolk Southern”). The
Conpl aint all eges clains for negligence arising out of a
collision at a railroad crossing between plaintiff’s notorcycle
and a train operated by Norfol k Southern.

Count | alleges a negligence claimfor failure to warn
of an approaching train. Count Il is a claimfor negligent
failure to nmaintain a safe grade crossing, which is the place
where the railroad tracks intersect the public road. Count 11
al | eges negligence per se for failure to properly mark and secure
the crossing in accordance with 23 CF. R 8 646.214. Count IV is
a claimfor punitive damages.

On June 22, 2010 defendant filed its Answer to
Plaintiff’s Conplaint with Affirmati ve Defenses. On
Septenber 16, 2010, | conducted a Rule 16 Status Conference by
t el ephone and set a deadline for defendant to file the within
nmotion. As noted above, defendant filed its notion for sunmmary
j udgnent on March 31, 2011. Hence this Opinion.

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court

must determ ne whet her “the pleadings, depositions, answers to
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interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment

as a matter of law” Fed.R Cv.P. 56(c). See also Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 247, 106 S.C. 2505,

2509- 2510, 91 L. Ed.2d 202, 211 (1986); Federal Honme Loan Mortgage

Corporation v. Scottsdale | nsurance Conpany, 316 F.3d 431, 443

(3d CGr. 2003). Only facts that may affect the outconme of a case
are “material”. Mreover, all reasonable inferences fromthe
record are drawn in favor of the non-novant. Anderson
477 U. S. at 255, 106 S.Ct. at 2513, 91 L.Ed.2d at 216.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Gr. 2000). Plaintiff cannot
avert summary judgnent with speculation or by resting on the

all egations in his pleadings, but rather he nust present
conpetent evidence fromwhich a jury could reasonably find in his

favor. Ri dgewood Board of Education v. N.E. for ME.

172 F.3d 238, 252 (3d Cr. 1999); Wods v. Bentsen,
889 F.Supp. 179, 184 (E.D.Pa. 1995).
FACTS

The Acci dent
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Based upon the pleadings, record papers, exhibits, and
the parties’ respective concise statenents of fact, the pertinent
facts for purposes of the notion for summary judgnent are as
fol | ows.

The accident in this case occurred shortly after
10: 00 o’ clock p.m on June 12, 2008 in the Borough of New
Hol | and, Lancaster County, Pennsylvania. Plaintiff Robert
Zimerman, a thirty-eight year old man, was operating a
not or cycl e sout hbound on Diller Avenue. Plaintiff was wearing a
full-face helnet with visor.

Two of defendant’s | oconotives, designated 5657 and
5656, were approaching Diller Avenue fromthe west. The
conductor, Steven Ronmberger, and the |oconotive engi neer, Dougl as
Eppl ey, were enpl oyees of Norfolk Southern who were stationed in
t he head end of the |lead | oconotive, 5657.

The Norfolk Southern train entered the Diller Avenue
crossing and plaintiff, who had been traveling approxi mately
thirty to thirty-five mles per hour, at or below the posted

speed Iimt on Diller Avenue,* was unable to stop in tinme to

4 Def endant appears to concede that plaintiff was traveling at or

bel ow the applicable speed limt. Defendant’s Mtion for Sunmary Judgnent
(“Motion for Summary Judgrment”), filed March 31, 2011, pages 3 and 7;

Def endant’ s Statement of Uncontested Facts, filed May 19, 2011, page 1.

Al t hough the fact that plaintiff was traveling within the speed linit does not
appear to be in dispute, the applicable speed Iimt for the stretch of road
has alternatively been stated as either thirty or thirty-five mles per hour.

The pl eadings and briefs of both parties consistently refer to the

applicable speed limt as thirty mles per hour, and state that M. Zi nmerman
was traveling at or below the speed limt.
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avoid an accident. Plaintiff |ocked his brakes and flew over the
front handl ebars of his notorcycle, and his body inpacted the
fuel tank of |oconotive 5657. Plaintiff was airlifted to
Lancaster General Hospital, and he suffered extensive injuries.
In his deposition, plaintiff contended that he had no
recollection of the accident. Plaintiff stated that he was
famliar with the Diller Avenue crossing and had travel ed over
the crossing hundreds of tines, beginning when he was a teenager.
Plaintiff also stated that he was famliar with the signs
indicating a railroad crossing at Diller Avenue, and that he knew
they signaled a railroad crossing was present. However,
plaintiff averred that he had never seen a train cross the
tracks, and that he believed the tracks were no |onger in use.

Accordingly, plaintiff explained that he could not state that he

However, plaintiff’'s expert, WlliamJ. Vigilante Jr., and
def endant’ s expert, Steven M Schorr, both state in their expert reports that

(Footnote 4 continued):

(Continuation of footnote 4):

the applicable speed limt was reported as thirty-five mles per hour. Mdtion
for Sunmary Judgnent, Exhibit Vol. 11, Q page 2, and S, page 1. Later in

M. Schorr’s report, he additionally states that there is a thirty mles per
hour speed linit posted approximately four hundred feet north of the grade
crossi ng, and he does not address which speed Iimt is accurate. Mdtion for
Sunmary Judgnent, Exhibit Vol. 11, S, pages 3-5. Plaintiff’s second expert,
Davi d Nel son, states in his expert report that M. Zi mernman was traveling
thirty-five mles per hour, and that M. Zi nmerman was not in violation of the
speed limt. Mtion for Sunmary Judgnent, Exhibit Vol. Il, R

Accordingly, whether the speed limt was thirty or thirty-five
mles per hour, the parties appear to agree that M. Zi nmerman was traveling
at or below the applicable speed limt. Additionally, neither party contends
that, to the extent there is any dispute about plaintiff’'s rate of speed, any
such dispute is material.
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had a habit of |ooking both ways and sl owi ng down while

approaching the Diller Avenue crossing because he did not expect
to see a train on the tracks.

At the tinme of the collision, each | oconotive was
equi pped with a digital recording device, known as Event Data
Recorders, which recorded information such as speed and horn
activation. According to the Event Data Recorders, which
information was confirmed by M. Eppley and M. Ronberger in
their depositions, the train was traveling approxi mately twenty-
four mles per hour at the time of the accident. The track upon
which the train was traveling is classified pursuant to federa
regul ations as a G ass 3 Track, which has a maxi mum al | owabl e
speed of forty mles per hour.

The Event Data Recorders al so provided information
confirmed by M. Eppley and M. Ronberger, that the train horn
was activated continually froma point of approximtely one
quarter mle prior to the crossing and through the crossing, and
that the horn was sounded for approximately forty-five seconds
total .

Plaintiff contends in his deposition that he has no
recol l ection of whether or not the train sounded its horn.
However, in his affidavit, plaintiff states that if he had heard

a train horn, he would have stopped prior to reaching the Dller



Avenue crossi ng.

Both the driver and a passenger in a car traveling
sixty feet behind plaintiff as he approached the DIl er Avenue
crossing stated in affidavits that they heard the train sound its
horn. Neither witness reported seeing train lights, but
plaintiff averred in his Conplaint that because of the angle of
the track and the | ocation of Shooter’s Crossing, a tavern on the
north side of the track, he would not have been able to see train
i ghts upon approaching Diller Avenue crossing even if they had
been operati ng.

The Diller Avenue Crossing

The Diller Avenue crossing was marked with yell ow
war ni ng signs placed close to the crossing, and with crossbucks,
whi ch are x-shaped signs placed on posts that read “railroad
crossing”, placed at the site of the crossing itself. The
crossing did not have pavenent markings, nor was it equipped with
flashing lights or automated gates. Shooter’s Crossing obscures
vision of the track to the west until one is wthin | ess than
forty feet of the crossing.

On April 29, 1985, the Pennsylvani a Departnent of
Transportation entered into an agreenment with Consoli dated Rai

Corporation® for the installation of reflectorized crossbucks at

5 Consolidated Rail Corporation is the former possessor of the
Diller Avenue crossing.
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public highways that cross railroad tracks owned and nai nt ai ned
by Consolidated Rail Corporation. Under the terns of that
agreenent, federal funds were to be used in the installation of
t he crossbucks pursuant to the H ghway Safety Act of 1973,
23 U.S.C. § 130.

On August 11, 1986, the crossing at Diller Avenue was
i nspected by a Pennsylvania Public UWility Comm ssion (“PUC")
official, and the proposed crossbuck installation was approved.
The crossbucks were installed in 1987, with the use of federal
funds, in accordance wth the Manual on Uniform Traffic Control
Devi ces (“MJTCD’) standards, which is the national standard for
all traffic control devices set by the Federal Hi ghway
Adm ni stration. 23 CF.R § 655.603.

CONTENTI ONS OF THE PARTI ES

Def ense Cont enti ons

Def endant contends that it is entitled to summary
judgnent on all four counts for four reasons. First, it argues
plaintiff violated Pennsylvania |law by failing to stop his
notorcycle after the train sounded its horn, as he is required to
do pursuant to 75 Pa.C. S. A 8 3341. Furthernore, defendant
contends that plaintiff was under a common-|aw duty to “stop,
| ook, and listen” for a train upon entering the crossing.

Krentz v. Consolidated Rail Corporation, 589 Pa. 576, 910 A 2d 20

(Pa. 2006).
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Def endant avers that it discharged its sole duty to

sound the train’s horn upon entering the crossing, and that
plaintiff bore the onus to stop before the crossing. I1d.
Because plaintiff has neither alleged nor produced evi dence that
he stopped before the crossing, defendant argues that plaintiff
is responsible for the accident, and therefore defendant is not
l'i abl e.

Second, defendant avers that plaintiff’s clains, to the
extent they allege negligent design or unsafe mai ntenance of the
Diller Avenue crossing, are preenpted by state | aw. Defendant
contends that the PUC has exclusive jurisdiction to appropriate
property for railroad crossings, to prescribe the manner in which
such crossing shall be maintained, operated, and protected, and
to order the alteration of crossings should they becone dangerous

after their creation. 66 Pa.C. S. A § 2702; National Freight,

| nc. v. Sout heastern Pennsylvania Transportation Authority,

698 F. Supp. 74, 78 (E.D.Pa. 1988).

Third, defendant alleges plaintiff’s clains regarding
the train’s speed and the warnings installed at a railroad
crossing are preenpted by federal |aw. Defendant contends that
because federal funds were utilized in the installation of the
crossing warning devices at Diller Avenue crossing, plaintiff is
precluded fromclaimng that the railroad was negligent because

such devices were inadequate. Norfolk Southern Railway
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Conpany Vv. Shanklin, 529 U S. 344, 352-353, 120 S.Ct. 1467, 1474,

146 L. Ed.2d 374, 382-383 (2000).

Further, defendant alleges that plaintiff’s claimthat
the train was traveling at an excessive speed is preenpted
because the Federal Railroad Adm nistration (“FRA’) has
promul gated regul ations on train speed, pursuant to the FRSA,
whi ch regul ati ons preclude states fromi nposi ng an i ndependent
duty on the railroad. 49 U S.C. 8§ 20106; 49 CF. R § 213.9;

CSX Transportation, Inc. v. Easterwod, 507 U S. 658, 676,

113 S. &. 1732, 1743-1744, 123 L. Ed.2d 387, 404 (1993).
Accordi ngly, because the train was operating within the speed
[imt established by the FRA for a Cass 3 track, defendant
contends plaintiff is preenpted fromarguing that the train
shoul d have been traveling at a |ower rate of speed.

Finally, defendant contends that plaintiff has not
ot herwi se provi ded any evidence that defendant breached a duty.
Def endant avers that plaintiff has not adduced any evidence to
support his claimthat the train was running w thout |ights.
Def endant all eges that both M. Ronberger and M. Eppley have
stated that the headlights of the train were on, and that the
train also had two oscillating auxiliary |ights that were
flashing while the horn was soundi ng.

Furt hernore, defendant contends that whether the

train"s lights were illumnated is not a material fact because
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plaintiff has produced no evidence that the failure to operate
the train’s lights was a cause of the accident. |In addition,

def endant avers that plaintiff admtted that even if the train's
lights had been on, he would not have been able to see them
because of the angle of the track and the placenent of Shooter’s
Cr ossi ng.

Regardi ng the sounding of the train’s horn, defendant
argues that there is no dispute that the horn was sounded before
and through the crossing because, nmany w tnesses testified they
heard the horn, and plaintiff has produced no evidence to the
contrary. Finally, defendant contends that it did not breach a
duty with regard to the alleged sight obstruction, Shooter’s
Crossi ng, because defendant has no legal duty to eradicate a
si ght obstruction off of its right of way.

Contentions of Plaintiff

In response to defendant’s contention that plaintiff’s
clains are preenpted by state law, plaintiff avers that
Pennsyl vani a case-| aw nakes clear that the PUC s authority over
rail-crossing safety does not obviate a railroad s comon-| aw
duty to provide adequate warning devices at crossings, Shaup v.

Frederi ckson, 1998 W. 726650, at *6 (E.D.Pa. Cct. 16,

1998) (Buckwal ter, J.), and to exercise ordinary care at a
crossing by properly maintaining warni ng devices and war ni ng

nmotori sts of the approach of a train. Dobranksy v. CSK
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Transportation, Inc., 31 Pa. D. & C 4th 58, 61-62 (Pa. Com PI

1996) .
Plaintiff contends that defendant’s reliance on

National Freight is msplaced because it overl ooked the

controlling Pennsylvania case of Marinelli v. Mntour Railroad

Conpany, 278 Pa. Super. 403, 409, 420 A 2d 603, 606 (Pa. Super.
1980), which held that the railroad’s common-| aw duties survive
despite the authority given to the PUC under 66 Pa.C. S. A § 2702.

In response to defendant’s contention that plaintiff’s
clains are preenpted by federal law, plaintiff contends that in
2007 Congress anended the express preenption provision in the
FRSA, 49 U . S.C. 8§ 20106, which renders the plaintiff’s negligence
clains no | onger preenpted by federal law. Plaintiff argues that
49 U. S.C. 8§ 20106(b) allows state-law causes of action based upon
viol ations of federal statutes or regulations, state statutes,
regul ations or orders, and a railroad’s internal standards or
rul es.

Accordingly, plaintiff contends that the anendnents
supercede the United States Suprenme Court’s determnation in

East erwood, supra, that state-|law excessive speed clains are

preenpted by the FRSA. Plaintiff avers that Norfolk Southern’s
internal speed Ilimt for the Diller Avenue crossing stretch of

track is ten mles per hour, which is information the railroad
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has reported to the FRA and the United States Departnent of
Transportation.
In addition, plaintiff argues that the 2007 anmendnents

to the FRSA supercede Shanklin, supra, wherein the United States

Suprene Court held that state-law clains alleging i nadequat e
war ni ng devices at a railroad crossing, when the devices were
installed with federal funds, are preenpted. Plaintiff alleges
t hat because of the sight lines and mnimumvisibility cl earances
at the Diller Avenue crossing, federal regulations require
flashing lights and crossing gates at the crossing.
49 C.F.R §8 234.203, 234.225; 23 C.F.R § 646.214(b)(3)(i)(E).
Further, plaintiff argues that the placenent and condition of the
crossbucks do not conply with the standards set out in the MJTCD
Plaintiff further contends that Norfol k Southern has
repeatedly m srepresented in its accident reports submtted to
the FRA that there are no sight obstructions at the Diller Avenue
crossing, despite the obstruction caused by Shooter’s Crossing.
Plaintiff also avers that Norfol k Southern has been in violation
of its internal policies which require it to inspect crossings to
identify physical conditions that limt views, such as
buildings.® Plaintiff contends that Norfol k Southern’s internal

policies also provide for nethods to renmedy the di m ni shed sight

6 Plaintiff’s Statement of Facts in Response to Defendant’s Mbdtion

for Sunmmary Judgnment (“Plaintiff’s Statenent of Facts”), filed April 21, 2011,
Exhi bit 14, Corporate Procedure 400.2, pages 2 and 4.
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di stance, such as installing active crossing devices — gates and
lights — and warning notorists to reduce speed or to stop by
installing road signs.’

In addition, plaintiff alleges that even prior to the
2007 anmendnents to the FRSA, the United States Court of Appeals
for the Third Crcuit made clear that negligence clains regarding
sight distance and unsafe grade crossings are not preenpted by

the FRSA. Strozyk v. Norfol k Southern Corporation, 358 F.3d 268

(3d Cir. 2004). Plaintiff contends that Strozyk establishes that
rail roads have a common-law duty to keep visibility at grade
crossings free fromobstruction and to provide a safe crossing.
358 F.3d at 277.

Regar di ng defendant’s remai ni ng argunents that
plaintiff was negligent for failing to stop at the crossing and
that Norfol k Southern failed to breach any duty, plaintiff avers
t hat genuine issues of material fact exist regarding both
parties’ respective duties.

Plaintiff contends that the Third Crcuit has
established that the railroad’s duty to warn of an approachi ng
train is heavily fact-contingent, and it is not necessarily
satisfied nerely because a train sounded its horn. Strozyk,

358 F.3d at 277-278. Because plaintiff avers that the view of

the tracks was obstructed, and that there was a di spute regarding

7 Plaintiff’'s Statement of Facts, Exhibit 10, Norfol k Sout hern G ade
Crossing Collision Investigation.
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whether the train's lights were illum nated, whether the train's
horn was sounded, and whether the train was speeding, plaintiff
all eges that there is sufficient evidence to establish that
Nor f ol k Sout hern breached its duty to warn of an approaching
train.

Finally, because plaintiff stated in his deposition the
general proposition that he would normally sl ow as he approached
a railroad crossing, plaintiff contends that this evidence is
sufficient to establish that he had a habit of slow ng down,
stoppi ng, and | ooki ng whenever crossing at the Diller Avenue
intersection in particular.?

DI SCUSSI ON

State Law Preenption

Def endant contends that plaintiff’s negligence clains
in Counts |I-111 are preenpted by 66 Pa.C. S. A § 2702, which
provides the PUC wth authority regarding the construction,

rel ocation, suspension and abolition of railroad crossings.

8 Plaintiff additionally contends that defendant’s notion for

summary judgnment shoul d be denied because it failed to conply with my Rule 16
Status Conference Order, dated Septenber 16, 2010, requiring it to file a
statement of undisputed material facts. Plaintiff’'s Brief in Qpposition to
Def endant’ s Mdtion for Summary Judgnment (“Plaintiff’s Brief in Opposition”),
filed April 21, 2011, pages 3-4.

However, defendant filed Defendant’s Statenent of Uncontested
Facts on May 19, 2011, as permitted by ny May 11, 2011 Order (Document 34).
Also as pernitted by that Order, plaintiff filed a responsive statenent.
Therefore, | deny plaintiff’'s claimthat defendant’s notion for summary
j udgrment shoul d be denied on this ground.
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Section 2702 provides, in relevant part:

(a) General rule. --No public utility, engaged in
the transportation of passengers or property,
shall, without prior order of the conm ssion,
construct its facilities across the facilities of
any ot her such public utility or across any

hi ghway at grade or above or bel ow grade, or at
the sane or different |levels; and no hi ghway,

wi thout |ike order, shall be so constructed across
the facilities of any such public utility, and,

w thout |ike order, no such crossing heretofore or
hereafter constructed shall be altered, rel ocated,
suspended or abol i shed.

(b) Acquisition of property and regul ati on of
crossing. --The conm ssion is hereby vested with
excl usive power to appropriate property for any
such crossing...and to determ ne and prescribe, by
regul ation or order, the points at which, and the
manner in which, such crossing nay be constructed,
altered, relocated, suspended or abolished, and

t he manner and conditions in or under which such
crossings shall be maintained, operated, and
protected to effectuate the prevention of
accidents and the pronotion of the safety of the
public. The comm ssion shall require every
railroad the right-of-way of which crosses a
public highway at grade to cut or otherw se
control the growmh of brush and weeds upon
property owned by the railroad within 200 feet of
such crossing on both sides and in both directions
so as to insure proper visibility by notorists.

(c) Mandatory relocation, alteration, suspension
or abolition. --Upon its own notion or upon
conplaint, the comm ssion shall have excl usive
power after hearing, upon notice to all parties in
interest, including the owners of adjacent
property, to order any such crossing heretofore or
hereafter constructed to be relocated or altered,
or to be suspended or abolished upon such
reasonabl e terns and conditions as shall be
prescribed by the comm ssion.
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(f) Danger to safety. --Upon the conm ssion's
finding of an i mredi ate danger to the safety and
wel fare of the public at any such crossing, the
comm ssion shall order the crossing to be

i medi ately altered, inproved, or suspended.
Thereafter hearing shall be held and costs shal
be allocated in the manner prescribed in this
part.

66 Pa.C. S. A § 2702(a)-(c), (f).

Def endant asserts that these provisions abdicate any
common- | aw duty railroads have to provi de adequate warni ng
devices at a crossing and to determ ne when alterations to the
Crossing are necessary because the crossing presents a danger to

the public. Defendant cites National Freight for the proposition

t hat, because the PUC has exclusive authority to design and
construct railroad crossings, a plaintiff cannot bring a cause of
action for defective railroad crossing design. 698 F. Supp. at 78.
However, case-law regardi ng the comon-| aw duties of
rail roads nakes clear that “a railroad conpany is required to
mai ntain crossings of its railways with public highways that are
safe for travelers upon the highways.” Marinelli,
278 Pa. Super. at 409, 420 A 2d at 606. The Superior Court of
Pennsylvania in Marinelli explains that a railroad will be liable
for its negligence in failing to continuously maintain a crossing
in a safe condition, notw thstanding 66 Pa.C. S.A. § 2702.
278 Pa. Super. at 410-411, 420 A 2d at 607.
Further, in interpreting Pennsylvania law, the United

States Court of Appeals for the Third Crcuit has held that a
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railroad has a common-law duty to warn travelers of an
approaching train, which may require a railroad to provide

addi tional warning devices in the crossing. Bouchard v. CSX

Transportation, Inc., 196 Fed. Appx. 65, 70-71 & n.4 (3d Cr

2006); see also Dobransky, 31 Pa. D. & C. 4th at 61

In addition, nothing in the text of 66 Pa.C S. A 8§ 2702
indicates that it relieves railroads of their comon-| aw duties

to make the crossing safe for travelers. Accord Shaup,

1998 WL 726650, at *6. The text of the statute does not support
the interpretation that, in the absence of an order issued by the
PUC requiring alteration of the crossing, a railroad conpany has
no duty to maintain the crossing in a safe condition or to adopt
safe nethods of guarding the crossing. Such an interpretation
woul d present a drastic departure fromthe common-|aw duties

ot herwi se inposed on a railroad conpany. See Marinelli,

278 Pa. Super. at 409-410, 420 A 2d at 606-607.

Furt her, defendant has produced no evidence that the
| egi sl ature intended “to abrogate a |long settled principle of
state tort law.” Shaup, 1998 W. 726650, at *7. Accordi ngly,
defendant has failed to establish that plaintiff’'s clains are
preenpted by 66 Pa.C. S.A. § 2702.

Because | conclude that plaintiff’s state-|aw

negligence clains are not preenpted by state statute, | consider
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defendant’s alternative argunent that they are preenpted by
federal |aw.

Federal Law Preenption

Def endant contends that plaintiff’s clains, that the
train was operating at an excessive speed and that the crossbucks
constituted i nadequate warning signals at the crossing, are
preenpted by the FRSA, 49 U. . S.C. 88 20101-28505.

Federal preenption is prem sed on the Supremacy C ause
of the United States Constitution, which states that where state
law conflicts with, or frustrates, federal law, the latter “shal
be the suprene Law of the Land.” U S. Const. art. VI, cl. 2

Hi || sborough County v. Autonated Medical Laboratories, |Inc.,

471 U. S. 707, 712, 105 S.Ct. 2371, 2375, 85 L.Ed.2d 714, 721
(1985).

State action nmay be preenpted by federal law in three
ci rcunstances: (1) where Congress expressly preenpts state
action; (2) where Congress inpliedly preenpts state action
because of the depth and breadth of a congressional schene that
occupies a legislative field and; (3) where state |law conflicts

with federal | aw Lorillard Tobacco Conmpany v. Reilly,

533 U. S. 525, 541, 121 S.Ct. 2404, 2414, 150 L.Ed.2d 532, 550

(2001); Bruesewitz v. Weth Inc., 561 F.3d 233, 238-241 (3d Cir
2009). Here, defendant contends that federal |aw expressly

preenpts plaintiff’s state-|law negligence cl ains.
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Federal preenption analysis nmust begin with determ ning
the “purpose of Congress” in enacting the federal law in

guestion. Weth v. Levine, us _ :

129 S. Ct. 1187, 1194, 173 L.Ed.2d 51, 60 (2009) (i nternal

quotation omtted); Rooney v. Gty of Phil adel phia,

623 F. Supp. 2d 644, 663 (E.D. Pa. 2009) (Robreno, J.).

The FRSA's stated purpose is to “pronpote safety in
every area of railroad operations and reduce railroad-rel ated
accidents and incidents.” 49 U S. C 8§ 20101. The Secretary of
Transportation is authorized to prescribe regulations and issue
orders “for every area of railroad safety”. 49 U S. C
§ 20103(a).

Furt hernore, Congress enacted an express preenption
provi si on:

(a) National uniformty of regul ation.

(1) Laws, regqulations, and orders related to
rail road safety and | aws, regulations, and

orders related to railroad security shall be
nationally uniformto the extent practicable.

(2) A State may adopt or continue in force a
| aw, regulation, or order related to railroad
safety or security until the Secretary of
Transportation (wth respect to railroad
safety matters), or the Secretary of Honel and
Security (with respect to railroad security
matters), prescribes a regulation or issues
an order covering the subject matter of the
State requirenent. A State may adopt or
continue in force an additional or nore
stringent |law, regulation, or order related
to railroad safety or security when the |aw,
regul ati on, or order--
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(A) is necessary to elimnate or reduce
an essentially local safety or security
hazar d;

(B) is not inconpatible with a | aw,
regul ation, or order of the United

St ates Governnent; and

(C) does not unreasonably burden
interstate comerce.

49 U S. C. § 20106(a).

Accordingly, this preenption provision displaces the
state’s authority to regulate railroad safety when a federal
regul ati on covers the same subject matter as the state
requirenent. A state nay adopt nore stringent requirenents in
only three limted circunstances. The United States Suprene
Court has held that state common | aw can al so be preenpted by

federal regulations on railroad safety. Easterwood, 507 U S. at

664, 113 S.Ct. at 1737, 123 L. Ed.2d at 396-397.
I nadequat e Si gnalization

Counts Il and Il of plaintiff’s Conplaint each allege
that Norfol k Southern had a duty to provide flashing lights or
crossing gates because the crossbucks were not sufficient neans
of guarding the Diller Avenue crossing. Count Il alleges that
this duty arises fromthe comon-law duty to naintain a safe
grade crossing. Count |1l alleges that this duty arises froma
federal standard of care created in 23 C.F.R § 646.214, which

in relevant part, requires automatic gates and flashing lights
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for crossings with unusually restricted sight distances.
23 C.F.R 8 646.214(b)(3)(i)(E)
Specifically, section 646.214(b) provides as foll ows:
(b) Grade crossing inprovenents.

(1) Al traffic control devices proposed
shall conply with the |latest edition of the
Manual on Uniform Traffic Control Devices for
Streets and Hi ghways suppl enented to the
extent applicable by State standards.

(2) Pursuant to 23 U.S.C. 109(e), where a
rail road- hi ghway grade crossing is | ocated
within the limts of or near the term nus of
a Federal -aid highway project for con-
struction of a new highway or inprovenent of
t he exi sting roadway, the crossing shall not
be opened for unrestricted use by traffic or
the project accepted by [the Federal Hi ghway
Adm ni stration] until adequate warning
devices for the crossing are installed and
functioning properly.

(3)(i) Adequate warning devices, under
8 646.214(b)(2) or on any project where
Federal -aid funds participate in the
installation of the devices are to

i nclude automatic gates with flashing
i ght signals when one or nore of the
foll owi ng conditions exist:

(E) Either a high volunme of

vehi cul ar traffic, high nunber of
train novenents, substantia
nunbers of school buses or trucks
carrying hazardous material s,
unusually restricted sight

di stance, continuing acci dent
occurrences, or any conbi nation of
t hese conditions.
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(F) A diagnostic teamrecomends them

(1i) I'n individual cases where a

di agnostic teamjustifies that gates are
not appropriate, [the Federal Hi ghway
Adm nistration] may find that the above
requi renents are not applicable.

(4) For crossings where the requirenments of
8 646.214(b)(3) are not applicable, the type
of warning device to be installed, whether
the determnation is made by a State
regul atory agency, State hi ghway agency,
and/or the railroad, is subject to the
approval of [the Federal Hi ghway
Adm ni stration].
23 CF.R 8 646.214(b) (enphasis added).
The United States Supreme Court and the United States
Court of Appeals for the Third Crcuit, in interpreting 23 C.F. R
§ 646. 214, have held that when federal funds are used in the
installation of warning devices, state-law clains that these
devi ces were inadequate are preenpted. Shanklin, 529 U S. at
352-355, 120 S. . at 1473-1475, 146 L.Ed.2d at 382-384; Strozyk,
358 F.3d at 276.
Specifically, because section 646.214(b) displ aces
state and private decision-nmaking authority regarding the
sel ection of warning devices, states cannot inpose an i ndependent
duty on railroads to install different or additional warning

devices. Shanklin, 529 U S. at 352-353, 120 S.Ct. at 1474,

146 L. Ed.2d at 382-383.
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The Suprene Court stated that “[w] hether the State
shoul d have originally installed different or additional devices,
or whether conditions at the crossing have since changed such
that automatic gates and flashing |ights would be appropriate, is
immaterial to the pre-enption question.” Shanklin, 529 U S
at 358, 120 S.Ct. at 1476, 146 L.Ed.2d at 386.

There is no dispute that federal funds were used in the
installation of the crossbucks at the Diller Avenue crossing.
Accordingly, plaintiff’s negligence clainms asserting that
def endant shoul d have installed different warning devices are
preenpted by federal |aw.

Plaintiff contends that although his clains may have
been preenpted under the Suprenme Court’s 2000 decision in
Shanklin, the state of the |aw subsequently changed in 2007 when
Congress anended the preenption provision in the FRSA. At that
time, Section 20106 was anended in response to, and in order to
rectify, two federal court decisions arising froma particularly
devastating railroad accident which occurred on January 18, 2002.
The accident involved a train which derailed and rel eased

anhydrous ammonia. H R Conf. Rep. No. 110-259, at 351 (2007),

as reprinted in 2007 U S.C.C A N 119, 326; see Murrell v. Union

Pacific Railroad Conpany, 544 F.Supp.2d 1138, 1145 (D.Or. 2008).

In the two federal decisions arising fromthat

accident, each court concluded that plaintiffs state-|aw
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negl i gence clains were preenpted because the rel evant federal
regul ations on railroad safety subsunmed the subject matter

Lundeen v. Canadi an Pacific Railroad Conmpany, 447 F.3d 606

(8" Cir. 2006); Mehl v. Canadian Pacific Railroad, Linited,

417 F. Supp.2d 1104, 1108 (D.N.D. 2006). Wthout conducting any
inquiry into the purpose of the federal regulations, and despite
the fact that the railroad had failed to conply with the federa
regul ations regardi ng inspecting track and rail cars, those
courts held that plaintiffs’ common-law cl ai ns were preenpted.
Lundeen, 447 F.3d at 613-615; Mehl, 417 F. Supp. 2d at 1108-1109.

In response, Congress anended 49 U S.C. 8§ 20106 by
addi ng subsections (b) and (c). These subsections provi de as
fol |l ows:

(b) Carification regarding State | aw causes of
action.

(1) Nothing in this section shall be
construed to preenpt an action under State
| aw seeki ng damages for personal injury,
death, or property damage alleging that a

party- -

(A) has failed to conply with the
Federal standard of care established by
a regul ation or order issued by the
Secretary of Transportation (with
respect to railroad safety matters), or
the Secretary of Honeland Security (with
respect to railroad security matters),
covering the subject matter as provided
in subsection (a) of this section;
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(B) has failed to conmply with its own
plan, rule, or standard that it created
pursuant to a regulation or order issued
by either of the Secretaries; or
(C has failed to conply with a State
| aw, regulation, or order that is not
i nconpati ble with subsection (a)(2).
(2) This subsection shall apply to al
pendi ng State | aw causes of action arising
fromevents or activities occurring on or
after January 18, 2002.
(c) Jurisdiction. Nothing in this section creates
a Federal cause of action on behalf of an injured
party or confers Federal question jurisdiction for
such State | aw causes of action
49 U. S.C. 8§ 20106 (b) and (c).
Plaintiff contends that the placenent of the buil ding,
Shooter’s Crossing, at the Diller Avenue crossing resulted in
“unusual ly restricted sight distance” under 23 C F. R
8§ 646.214(b)(3)(i)(E), thereby requiring the installation of
automatic gates and flashing lights. Plaintiff asserts that
section 646. 214 creates a federal standard of care with which
Norfol k Southern failed to conply. Accordingly, plaintiff
contends that he is able to bring a state-|law negligence claim
for this failure pursuant to 49 U S.C. § 20106(b)(1)(A).
Al t hough the Third Crcuit has not yet construed the
recent amendments to the FRSA, several courts which have
addressed plaintiff’s exact argunent have held that Congress did

not overrule the preenption analysis set forth in Shanklin.

Ni ckels v. Grand Truck Western Railroad, Inc., 560 F.3d 426, 432
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(6" Cir. 2009); Henning v. Union Pacific Railroad Conpany, 530

F.3d 1206, 1214-1216 (10'" Cir. 2008); Murrell v. Union Pacific

Rai | road Conpany, 544 F. Supp.2d 1138, 1145 (D.Or. 2008); Frazier

v. Burlington Northern Santa Fe Corporation, 788 N.W2d 770, 776-

777 (Mnn.C . App. 2010); Kill v. CSX Transportation, Inc., 923

N. E. 2d 1199, 1208 (Ohio Ci.App. 2009); Mastrocola v. Southeastern

Pennsyl vani a Transportation Authority, 941 A .2d 81, 90 & n. 12

(Pa. Commw. 2008).

Specifically, unlike the regul ations regarding
i nspecting track and rail cars in Lundeen and Mehl, the United
States Court of Appeals for the Tenth Circuit in Henning held
that 23 CF. R 8§ 646.214(b) did not establish a “Federal standard
of care” for purposes of 49 U S.C § 20106(b)(1)(A). Henning,
530 F. 3d at 1215. |Instead, section 646.214 renoves fromthe
states and railroads the final authority to deci de what warning
systemis needed. Henning, 530 F.3d at 1215. | find persuasive
the reasoning of the Tenth Grcuit in Henning, and | hold that,
as a matter of law, Norfol k Southern cannot be liable for failure
to conply with section 646.214(b) in this context. |d.

Plaintiff has failed to identify any authority
supporting his position that Congress intended the anendnents to
section 20106 to supercede Shanklin, or that section 646.214(b)

establishes a federal standard of care. Therefore, | hold that
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plaintiff’s negligence clains based upon i nadequate signalization
are preenpted by federal |aw.’

Accordingly, | grant defendant’s notion for summary
judgnent on plaintiff’s negligence clains in Counts Il and |11
and enter judgnent in favor of defendant and against plaintiff on

t hose cl ai ns. 1°

o Plaintiff correctly notes that the Third Circuit in Strozyk held

t hat section 646.214(b) only preenpts claims regarding the adequacy of warning
devices, and that it does not preenpt the comon-law duty to maintain a safe
grade crossing. The Third Grcuit held that railroads continue to have the
conmon- | aw duty “to provide a reasonably safe grade crossing”, “such as the
duty to keep visibility at grade crossings free fromobstructions.” Strozyk,
358 F.3d at 276-277 (internal quotations omitted).

However, the obstructions to which Strozyk referred were
al  egati ons of excessive vegetation blocking or limting the sight Iines of
the track. Although plaintiff’s Conplaint alleged that foliage obstructed the
signs leading up to the crossing, upon review of plaintiff’'s briefs, it
appears that plaintiff is not maintaining that allegation. Therefore,
conclude that plaintiff is not pursuing a negligence claimbased upon
defendant’s failure to maintain the vegetation at the Diller Avenue crossing.

The sight obstruction identified by plaintiff is a building,
Shooter’s Crossing, which plaintiff contends made visibility for both trains
and drivers on the road unsafe. He asserts that defendant was negligent in
failing to renmove the buil ding.

In order to establish a prima facie claimfor negligence, the
elements are: (1) a duty or obligation recognized by law, (2) a breach of that
duty; (3) a causal connection between the defendant’s breach of the duty and
the resulting injury; and (4) actual |oss or damage suffered by the plaintiff.
Rooney v. City of Phil adel phia, 623 F. Supp.2d 644, 660 (E.D.Pa. 2009)
(Robreno, J.).

Plaintiff has not established that defendant has a duty to rempve
a privately owned building that potentially obscure sight lines, where the
building is located off of the railroad’ s right of way. Strozyk only
addressed excessive vegetation that the railroad had a duty to maintain.
Plaintiff cites no authority for the proposition that defendant had a duty to
nodi fy or remove a privately owned building which is |ocated off the
railroad’ s right of way. Accordingly, | conclude that plaintiff has not nade
out a prim facie case for negligence based upon these facts.

10 Plaintiff additionally argues that the amendnents to section 20106
allow himto bring negligence clainms for Norfolk Southern’'s violations of its
own internal policies, pursuant to 49 U S.C. 8§ 20106(b)(1)(B). Plaintiff
avers that Shooter’s Crossing presented an obstruction off of the railroad s

(Footnote 10 continued):
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Excessi ve Speed
Count | of plaintiff’s Conplaint brings a claimfor
negligence for failure to warn of an approaching train. Part of
plaintiff's claimalleges that Norfol k Sout hern was operating

| oconotives 5656 and 5657 at an excessive speed, thereby

(Continuation of footnote 10):

right of way which prevented a clear view of the crossing. Plaintiff lists
nunerous policies of Norfol k Southern regarding reporting and renovi ng sight
obstructions with which defendant allegedly failed to conply. Plaintiff’s
Statenent of Facts, Exhibit 14.

Plaintiff further contends that the crossbucks at the Diller
Avenue crossing did not conformto federal regulations regarding their
pl acenent and their reflectivity, which additionally violated Norfolk
Southern’s internal policies regarding defective warning signs. Plaintiff’s
Brief in Opposition, page 16 n.11; Plaintiff’s Statenent of Facts, Exhibit 14.

Def endant avers that plaintiff has failed to establish how these
policies were “created pursuant to a regulation or order issued” by either the
Secretary of Transportation or the Secretary of Homel and Security as required
by 49 U.S.C. § 20106(b)(1)(B). Plaintiff contends that the policies were
i ssued pursuant to 49 C.F.R 88§ 217.7, 217.11, and 218. 1.

However, these regul ations are not on point because they nerely
require a railroad to keep copies of its operating rules and tinetabl es,
49 C.F.R 8§ 217.7, and to keep records of its programof instruction for
enpl oyees to learn the railroad’ s operating rules, 49 CF. R § 217.11
Further, 49 CF.R 8§ 218.1 nerely states that the regul ations provide m ni mm
requirenents for a railroad s operating rules, but that railroads are free to
prescribe nore stringent requirements. Plaintiff has failed to identify any
regul ation requiring Norfol k Southern to adopt the alleged policies at issue.

Further, nothing in 49 U S.C. 8§ 20106 provides a private right of
action for a railroad’s failure to conply with any internal policy which it
created, which policy was not otherw se created pursuant to a federal order or
regulation. Plaintiff’s broad interpretation of an internal policy created
“pursuant to a regulation” is not supported by the text of section 20106.

Such an interpretation woul d di scourage railroads from otherw se inpl enenting
internal policies in order to avoid additional self-inmposed duties of care.

Finally, plaintiff has failed to establish a genuine issue of
material fact regarding plaintiff’s claimthat the crossbucks were not
properly placed or sufficiently reflective. A fact is material only if it may
affect the outcome of a case. Anderson, 477 U.S. at 248, 106 S.Ct. at 2510,
91 L.Ed.2d at 211. Because plaintiff has acknow edged that he knew the
| ocation of the crossbucks, he knew what they meant, and he knew the | ocation
of the railroad crossing, additional maintenance of the crossbucks woul d not
change the outcome of the case.
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violating a common-law duty to exercise ordinary care at a
Cr ossi ng.

Def endant contends plaintiff’'s claimis preenpted to
the extent it relies on the allegation of excessive speed.
Def endant alleges that 49 CF. R 8 213.9, pronul gated pursuant to
the FRSA, establishes the speed |imt for a Class 3 track as
forty mles per hour. Defendant contends that Norfol k Sout hern
enpl oyees WlliamF. Gould Jr. testified in his deposition, and
Paul Sciotti stated under oath in his affidavit, that the Diller
Avenue crossing track is Cass 3. Because plaintiff concedes
that the train was traveling at about twenty-four mles per hour,
which was within the forty mles per hour speed |imt, defendant
avers plaintiff is preenpted from arguing that additional conmon-
| aw duties required Norfol k Southern to operate the train at a
sl ower speed.

| conclude that defendant is correct that common-I|aw
negligence clains for excessive speed are preenpted by federal
| aw where the train was traveling at a speed that was in
accordance with the applicable speed established in 49 C F. R
§ 213.9.

The speed imt for a Cass 3 track is forty mles per
hour. 49 CF.R 8 213.9. The speed limt for a Cass 2 track is
twenty-five mles per hour, and the speed limt for a Class 1

track is ten mles per hour. 49 CF.R § 213.09.
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The United States Suprene Court has held that section
213.9 preenpts a comon-1|law clai mfor negligence based on
excessi ve speed because the speed |imts are determ ned by taking
into account the hazards posed by the track conditions, including
their gage, alignnent, curvature, surface uniformty, and nunber

of crossties per length of track. Easterwod, 507 U S. at 674-

676, 113 S.Ct. at 1742-1744, 123 L.Ed.2d at 402-404; see al so
Bouchard, 196 Fed. Appx. at 72.

Accordingly, the Suprenme Court ruled that “the speed
limts nust be read as not only establishing a ceiling, but also
precl udi ng addi tional state regulation”, including state comon-
| aw excessi ve speed clains, that would inpose stricter speed

constraints on railroads. East erwood, 507 U. S. at 674-675,

113 S.Ct. at 1742-1743, 123 L.Ed.2d at 402-404.
This conclusion accords with the intent of Congress to
create a national systemof train standards under the FRSA

49 U. S.C. § 20106(a); Easterwood, 507 U S. at 661-663, 113 S.C

at 1736-1737, 123 L.Ed.2d at 394-396. Therefore, plaintiff is
preenpted fromclaimng that Norfol k Southern had a common-I| aw
duty to operate the train at a slower speed.

Plaintiff concedes that defendant’s preenption analysis
may have precluded his claimprior to the 2007 anmendnents to the
FRSA. However, plaintiff argues that the 2007 anendnments to

49 U. S.C. 8§ 20106(b) supercede Easterwood and allow plaintiff to
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bring a common-| aw cause of action for negligence based upon
excessi ve speed.

| reject plaintiff’s argunment for the follow ng
reasons. Courts which have considered this issue have
overwhel m ngly held that even after the 2007 anmendnents, state-
| aw excessive speed clains are still preenpted pursuant to

East erwood. See Henning, 530 F.3d at 1216; Gauthier v. Union

Pacific Railroad Co., 644 F.Supp.2d 824, 838 (E.D. Tex. 2009);

Murrell, 544 F. Supp.2d at 1150-1151; Kill, 923 N E. 2d at 1208.

Furthernore, the Suprene Court in Easterwood based its

conclusion, in part, on the fact that state common-| aw

requi renents that a train operate at a slower speed than all owed
by federal |aw are, pursuant to the express preenption provision
of the FRSA, “‘inconpatible with’” 49 CF. R 8§ 213.09.

507 U.S. at 675, 113 S.C. at 1743, 123 L.Ed.2d at 404 (quoting
45 U. S.C. 8§ 434). The Suprene Court reasoned that the

regul ations on track speed determ ne what constitutes a safe
speed for that particular stretch of track, and that nore
stringent state |aws woul d be inconpatible with this

determ nation and woul d violate the express preenption provision

in the FRSA East erwood, 507 U. S. at 673-674, 113 S.Ct. at 1742,

123 L. Ed. 2d at 402-403.
The post-2007 anendnent FRSA preenption provision,

49 U. S.C. § 20106(a)(2)(B), contains |language identical to the
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earlier version interpreted in Easterwood. Section 20106

continues to provide that laws related to railroad safety “shal
be nationally uniformto the extent practicable”, 49 U S C

8§ 20106(a)(1), and that a state cannot adopt a law that is
“inconpatible with” a federal |law or regulation. 49 U. S.C

§ 20106(a)(2).

Furthernore, the 2007 anmendnents explicitly note that,
al though plaintiff may bring a cause of action for failure to
conply with a state law, the |aw “nust not be inconpatible with
subsection (a)(2)”. 49 U.S.C. 8§ 20106(b)(1)(C. This internal
reference to the express preenption provision in section
20106(a)(2), which language is identical to the |anguage

interpreted in Easterwood, shows that state | aws regardi ng

rail road safety are generally preenpted. (The three |imted

exceptions identified in Easterwood are not applicable in this
case.) Accordingly, the 2007 anendnents do not supercede the
East erwood ruling that common-Iaw cl ai ns regardi ng excessive
speed are preenpted.

Plaintiff contends that his claimis nonethel ess not
preenpt ed because defendant has not established that the track
classification for the Diller Avenue crossing was Class 3 (with a
corresponding forty-mle-per-hour speed |imt). This is relevant
because if plaintiff can show that the train exceeded the speed

limt for the applicable track classification, such a violation
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woul d render his excessive-speed negligence clai mun-preenpted,
and he woul d be able to proceed with the state negligence claim

See 49 U S.C. § 20106; Easterwod, 507 U.S. at 673, 113 S. C

at 1742, 123 L. Ed.2d at 402-403.

Specifically, plaintiff avers that the testinony of
Nor f ol k Sout hern enpl oyee Goul d, upon which defendant relies to
establish that the track in questionis Cass 3, is
“problematic”. He |abels the testinony probl enatic because
M. Gould testified that he was unsure how the speed was set and
whet her si ght obstructions should have been taken into account.?!!
Plaintiff contends that because of the sight obstruction posed by
Shooter’s Crossing, the track shoul d not have been set as a
Class 3 track.

Further, plaintiff clains that Norfol k Southern
trai nmaster, Terrence L. Al bright, stated that the track was
Class 2 on an internal accident report. |In addition, plaintiff
al l eges that defendant |isted the track as Cass 2 on an acci dent
report submtted to the FRA

Finally, plaintiff clainms that defendant has reported
in docunents submtted to the United States Departnment of
Transportation that the track was Class 1.'2 Therefore,

plaintiff contends that there is a genuine issue of material fact

n Plaintiff’s Brief in Opposition, page 12.

12 Plaintiff’s Brief in Opposition, pages 12-13.
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concerning the actual or proper track classification, and
therefore the applicable speed limt.

As not ed above, section 213.9 provides that the speed
limt for a Class 2 track is twenty-five mles per hour, and the
speed limt for a Class 1 track is ten mles per hour. Plaintiff
produced two expert reports which conclude that had the train
been operating at ten mles per hour, the accident either would
not have happened or woul d have been avoidable. It is undisputed
that the train was traveling approximately twenty-four or twenty-
five mles per hour at the time of the collision.

I n chal l engi ng defendant’s assertion that the track is
Class 3, plaintiff appears to be neking two separate argunents.
First, he appears to contend that even assum ng def endant has
established that it classified the relevant track as C ass 3,
def endant shoul d have classified the track as either Class 1 or 2
because of the limted sight distances avail able given the
Shooter’s Crossing obstruction.

Plaintiff is correct that railroads are responsible for
setting and maintaining the track classification. According to
t he FRA:

Rai | roads set train speed in their tinmetable or
train orders. Once a railroad sets a train speed,
it must then maintain the track according to FRA
standards for the class of track that corresponds
to that train speed....[T]hg agency hol ds

railroads responsible for mnimzing the risk of

derail ment by properly maintaining track for the
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speed they set thensel ves.

63 Fed. Reg. 33992, 33998-33999 (June 22, 1998).

Federal track safety standards are set out in 49 CF. R
88 213.1-213.369. Plaintiff appears to be arguing that the track
was only maintained in accordance with the federal standards for
either a Class 1 or Cass 2 track because of the Iimted sight
di st ances.

Even assum ng that the federal track safety standards
create “Federal standard[s] of care” for the purposes of
49 U. S. C. 8§ 20106(b)(1)(A), which would render plaintiff’s claim
un-preenpted, plaintiff has failed to identify any such standard
whi ch defendant violated in classifying the Diller Avenue
crossing as a Class 3 track. Plaintiff has neither pled nor
established that defendant failed to conply wth any federal
regul ations regarding the classification, naintenance, or
i nspection of the track.

Accordingly, to the extent plaintiff argues that
def endant shoul d have | owered the track classification from
Class 3, plaintiff’s argunent remains preenpted by the FRSA
because plaintiff has failed to establish that defendant viol ated
a federal standard of care.

Plaintiff’s second argunent appears to be that
defendant itself has identified the Diller Avenue crossing track

as Class 1, 2, and 3 in various docunents. Plaintiff avers that
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accident reports submtted to the FRA, which list the track as
Class 2, and the docunents submtted to the United States
Departnent of Transportation, which |list the track as Class 1
create a genuine issue of material fact regarding the actual
track classification.

Def endant contends that the docunents on which
plaintiff relies to establish that the track is Cass 2 are not
adm ssi bl e because federal regul ations prevent accident reports
created pursuant to 49 CF. R 8 225.7 from being used to
establish liability. Further, defendant contends that the
accident reports, and the docunents on which plaintiff relies to
establish that the track is Cass 1, are also inadm ssible
pursuant to 23 U.S.C. § 4009.

To denonstrate that the track is actually O ass 1,
plaintiff has produced ni ne docunents, dated from January 1970 to
August 2010. These docunents were submtted by Norfol k Sout hern
to the United States Departnment of Transportation (“DOI”). Each
docunent is entitled “U. S. DOT- Crossing Inventory Information”.
For the follow ng reasons, | conclude that 23 U . S.C. 8§ 409
renders these docunents inadm ssible.

In this regard, Section 409 provides as foll ows:

Not wi t hst andi ng any ot her provision of |aw,
reports, surveys, schedules, lists, or data
conpiled or collected for the purpose of

i dentifying, evaluating, or planning the safety

enhancenment of potential accident sites, hazardous
roadway conditions, or railway-hi ghway crossings,
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pursuant to sections 130, 144, and 148 of this
title or for the purpose of devel opi ng any hi ghway
safety construction inprovenent project which may
be inmplenmented utilizing Federal -aid hi ghway funds
shall not be subject to discovery or admtted into
evidence in a Federal or State court proceeding or
consi dered for other purposes in any action for
damages arising fromany occurrence at a | ocation
mentioned or addressed in such reports, surveys,
schedul es, lists, or data.

23 U.S.C. § 409.
As relevant to this case, section 409 precludes
adm ssion of the follow ng:
(1) reports, surveys, schedules, lists or data;
(2) conpiled or collected;
(3) for the purpose of identifying, evaluating, or
plann!ng t he safety enhancenent of rail way-hi ghway
Crossi ngs;
(4) pursuant to 23 U.S.C. § 130.
The United States Suprene Court has held that section
409 creates an evidentiary privilege, which nust be construed

narrow y because privileges inpede the search for the truth

Pi erce County, Washington v. Guillen, 537 U S. 129, 145,

123 S. . 720, 730, 154 L.Ed.2d 610, 626 (2003). Further, the
burden is on defendant to establish that the information they

seek to protect falls within the statute. Stokes v. National

Rai | road Passenger Corp., 2009 W 3261928, at *2 (E. D. Pa.

Cct. 7, 2009)(Stengel, J.).
In interpreting the scope of section 409, the United

St ates Suprene Court explained that section 409 was enacted to
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facilitate federal prograns, including a Railway-H ghway
Crossings program 23 U S.C. 8 130. These prograns were intended
to assist states in identifying highways in need of inprovenents
and in funding those inprovenents. Quillen, 537 U S at 133,

123 S.Ct. at 724, 154 L.Ed.2d at 618.%

Because participation in these prograns required states
to disclose safety-related information that could expose themto
l[iability, such as information related to potential accident
sites, Congress adopted section 409 to encourage disclosure.
Quillen, 537 U.S. at 133-134, 123 S.Ct. at 724-725, 154 L.Ed.2d
at 619.

To determ ne whet her section 409 applies, the rel evant
inquiry is whether the information was col | ected, generated, or
conpiled for the purpose of pursuing the objectives of one of the
three identified federal progranms in section 409, nanely,

23 U.S.C. 88 130, 144, and 148. illen, 537 U S. at 145-146,
123 S.Ct. at 730-731, 154 L.Ed.2d at 626. Accordingly, section
409 does not protect information that was conpiled, collected,

obt ai ned, and utilized for purposes unrelated to one of these

13 The other two progranms noted by the Supreme Court in Guillen are

t he Hi ghway Bridge Replacerment and Rehabilitation Program 23 U.S.C. § 144,
and the Hazard Elimnation Program 23 U.S.C. 8§ 152, which are not relevant to
this case.

It should be noted that in 2005, Congress amended section 409.
Section 152 of Title 23 United States Code was replaced with 23 U S.C.
§ 148. Hi ghway Safety I|nprovenent Program Pub. L. No. 109-59, Title I,
§ 1401(a)(3) (O, 119 Stat. 1225 (Aug. 10, 2005).
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three prograns. Guillen, 537 U S at 146, 123 S.C. at 731,
154 L. Ed.2d at 626-627.

Here, the nine docunents were submtted by defendant to
t he Departnent of Transportation pursuant to the “U. S. DOT
Nat i onal H ghway-Rail Crossing Inventory Prograni. Defendant
contends that the docunents were printed on forns fromthe
program manual dated August 2007, entitled the U S. DOT Nati onal
H ghway- Rail Crossing Inventory, Policies Procedures and
Instructions for States and Railroads (“2007 manual ).

The 2007 manual expl ains the genesis of the fornms and
attaches blank forns for the use of railroads and states.! The
bl ank forns included in the 2007 manual are identical to the
docunents on which plaintiff seeks to rely.?®®

The 2007 manual describes the purpose of the program as
fol |l ows:

The purpose of the U S. DOT National H ghway-Rail
Crossing Inventory Programis to provide for the
exi stence of a national inventory database that
can be nmerged with accident files and used to

anal yze information for planning and

i npl enentation of crossing inprovenent prograns by
public and private agencies responsible for

hi ghway-rail crossing safety. The Nati onal

| nventory provides information to Federal, State,
and | ocal governnents, as well as to the rai

i ndustry, for the inprovenent of safety at
hi ghway-rail intersections. The Federal-Ad

14 Rel evant portions of the 2007 manual, including copies of the

bl ank forms, are attached to defendant’s notion for summary judgment as
Exhibit Vol. III, 17.

5 Plaintiff’'s Statenment of Facts, Exhibit 8.
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H ghway Act of 1973 (Section 203) requires that
each State hi ghway agency maintain an inventory of
all public crossings, and accordingly, for the
U. S. Departnent of Transportation (DOT) to
establish and maintain a National Inventory of al
public, private and pedestrian crossings.®
The 2007 manual additionally provides that “[t]he 1973
Federal - Al d H ghway Act (Section 203) requires each State highway
agency to maintain an inventory of public highway-rail crossings.
The Act also required the railroads to gather that information
and provide the States with related railroad i nformation.”
The “Federal -Aid H ghway Act of 1973 (Section 203)”
referred to in the above quotation appears to refer to section

203 of public | aw nunber 93-87 which, in relevant part, was

codified in 23 U S.C. § 130.'® Section 130 was enacted as part

16 Motion for Sunmary Judgnent, Exhibit Vol. 111, 17, page 3.

17 id.

18 The Surface Transportati on and Uniform Rel ocati on Assi stance Act
of 1987, Pub. L. No. 100-17, § 121, 101 Stat 132 (1987), anmended 23 U. S.C
8§ 130 and repeal ed section 203 of the H ghway Safety Act of 1973. The
rel evant |anguage in section 130 has not been changed.

Al t hough it appears that section 203 of public |aw nunber 93-87
has been repeal ed, upon reviewing the briefs and exhibits it is clear that
this reference in the manual is to the |l anguage that was ultinmately codified
in 23 US.C § 130.

Further, the short title for Section 203 of public |aw
nunber 93-87 is the “H ghway Safety Act of 1973" because section 203 appears
intitle Il of the Act. The short title for the sections appearing in title
of the Act is the “Federal -Aid H ghway Act of 1973"

Accordingly, the manual appears to refer to section 203 by the
wrong short title, but it is clear fromthe inport of the manual that it
refers to section 203 of the Hi ghway Safety Act of 1973. See al so, Shanklin,
529 U. S. at 348, 120 S.Ct. at 1471, 146 L.Ed.2d at 379 (“Three years after
passi ng the FRSA, Congress enacted the Hi ghway Safety Act of 1973, § 203,

87 Stat. 283, which, anong other things, created the Federal Rail way-H ghway
Crossi ngs Program (Crossings Program), see 23 U.S.C. § 130.7).
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of the H ghway Safety Act of 1973, and it makes federal funding
available to states for use in inproving railroad crossings.

Section 130 requires states to “conduct and
systematically maintain a survey of all highways to identify
those railroad crossings which may require separation,
rel ocation, or protective devices, and establish and inplenent a
schedul e of projects for this purpose.” 23 U S. C 8§ 130(d). In
addi tion, section 130 establishes a “national crossing inventory”
whi ch requires states to periodically report information
regardi ng warni ng devices and signs at public railroad crossings.
23 U.S.C. § 130(l).

23 CF.R 8 924.9, which inplenents 23 U.S.C. § 130,
requires states to collect and maintain “railway-hi ghway grade
crossings inventory data” in carrying out the highway safety
i nprovenent program established in 23 U S.C. § 130.

See 23 CF.R 8 924.3. According to the National H ghway- Rai l
Crossing Inventory Instructions and Procedures Manual (Decenber
1996), the FRA is the custodian of the national inventory, and a
state’s participation in the national inventory satisfies the
federal requirenment that a state collect and maintain a state

i nventory.

19 Nat i onal Hi ghway-Rail Crossing Inventory Instructions and

Procedur es Manual , Decenber 1996, section 1.2, avail able at
http://ww. fra. dot.gov/rrs/pages/fp_1499. shtnl.
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The 2007 version of the manual additionally expl ains
that portions of the attached formare to be filled out by a
rail road, while another portion is to be filled out by the
respective state wherein the crossing is located.? Accordingly,
it appears that a state participates in the national inventory by
utilizing the forns attached to the 2007 manual .

The information provided in the 2007 manual satisfies
the plain | anguage of section 409 for purposes of privilege.
Eval uating the four conponents of section 409 identified above,
t he docunents are surveys which are conpiled and coll ected by
railroads, states, the FRA, and the United States Departnment of
Transportation. According to the 2007 manual, this information
is collected “for planning and inplenentation of crossing
i nprovenent prograns” and is to be used “for the inprovenent of
safety at highway-rail intersections”.?

Accordingly, the information al so appears to satisfy
t he purpose requirenent identified in section 409, which is to
identify, evaluate, and plan for the safety enhancenent of
rai |l way- hi ghway crossi ngs. 23 U.S. C. § 409.

Finally, it appears that the docunents were conpiled
and col |l ected pursuant to 23 U.S.C. § 130. The 2007 manual

states that the crossing inventory programwas inplenented to

0 Motion for Sunmary Judgnent, Exhibit Vol. 111, 17, page 6.

2 Motion for Sunmary Judgnent, Exhibit Vol. 111, 17, page 3.
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fulfill the mandate of section 203 of the Federal -Aid H ghway Act
of 1973. The | anguage in section 203 was ultimately codified in
23 U.S.C. §8 130. Further, section 130 particularly identifies
the national crossing inventory, and provides the Secretary of
Transportation with rul e-making authority to inplenent the
nati onal highway-rail crossing inventory policy, procedures, and
instructions for states and railroads. 23 U S.C. 8§ 130(1).
Therefore, | hold that the docunents entitled “U. S.
DOT- Crossing Inventory Information” are not adm ssi bl e pursuant

to 23 U S.C. § 409. Accord, Dugle v. Norfolk Southern Railway

Conpany, 2010 W. 1948214, at *1-4 (E.D.Ky. May 12, 2010).

Because the docunents are not adm ssible at trial, they
are not conpetent evidence fromwhich a jury could concl ude that
the track is classified as Cass 1. Ridgewod, 172 F. 3d at 252.
Plaintiff identifies no other evidence in support of this
contention and therefore there is no genuine issue of fact
regardi ng whether the track was C ass 1.

The accident report created for plaintiff’s accident on
June 12, 2008 and submitted to the FRA states that the Diller
Avenue crossing track is Cass 2. Federal statutes and
regul ati ons make clear that this docunent is inadm ssible for the

pur pose of establishing defendant’s liability.??

2 Plaintiff provides nine additional accident reports created for

the FRA regarding past accidents at the Diller Avenue crossing in order to

(Foot note 22 continued):
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Section 20901 of Title 49 United States Code requires a
railroad to file a nonthly report with the Secretary of
Transportation “on all accidents and incidents resulting in
injury or death to an individual” that arise from operations
during the nonth. Section 20903 states that “[n]o part of an
accident or incident report filed by a railroad carrier under
[49 U . S.C. §8 20901]...my be used in a civil action for damages
resulting froma matter nmentioned in the report.”

Further, the FRA regul ati ons promul gated pursuant to
49 U.S.C. 8§ 20903 establish that the June 12, 2008 acci dent
report submtted by defendant is the type of report prohibited
for use in a civil action for danmages. The relevant report? is
entitled a “highway-rail grade crossing accident/incident report”
prepared using Form 6180.57, which a railroad is required to
submt to the FRA under 49 C F. R § 225.109.

Under 49 CF.R 8§ 225.11, these reports are required to
be submtted nmonthly to the FRA. The nonthly reports submtted

pursuant to section 225.11 “may not be admtted as evidence or

(Continuation of footnote 22):

show t he al |l eged dangerousness of the crossing. Plaintiff’s Statenent of
Facts, Exhibit 9; Plaintiff's Brief in OCpposition, page 5.

Because these accident reports created for the FRA are governed by
the sane federal statutes and regul ations as the June 12, 2008 acci dent
report, | conclude that they are al so i nadnissible for the purpose of
establ i shing defendant’s liability.

= Plaintiff's Statenment of Facts, Exhibit 9.

-xlix-



used for any purpose in any action for damages grow ng out of any
matters nmentioned in those nonthly reports.” 49 CF. R § 225.7.
Accordingly, the accident report submtted to the FRA
may not be utilized to establish that the Diller Avenue crossing
track was Class 2. Because this docunent is not adm ssible
pursuant to federal regulations, | do not reach defendant’s
argunent that the June 12, 2008 accident report is also
i nadm ssi ble pursuant to 23 U . S.C. § 4009.
However, plaintiff has additionally identified an
acci dent report created by Norfolk Southern trainnmaster Al bright
whi ch appears to have been created for Norfol k Southern’s
internal use, rather than for subm ssion to the FRA. During his
deposition, M. Albright stated that he created this docunent.
The docunent provides that the relevant track class is 2.%
Def endant has not identified any statutes or regul ations
governing this report which would make it inadm ssible.
Accordingly, plaintiff has produced conpetent evidence
fromwhich a jury could reasonably conclude that the actual track
classification is Cass 2. R dgewod, 172 F.3d at 252. Because
def endant contends the track is Cass 3, a factual dispute exists

regardi ng the actual track classification.

Neverthel ess, | conclude that plaintiff has failed to
establish that the dispute is material. As previously noted, the
2 Motion for Sunmary Judgnent, Exhibit Vol. |, O Deposition Exhibit



speed limt for a Class 2 track is twenty-five mles per hour.
49 C.F.R § 213.9. The parties agree that at the nonent of
i npact, the train was traveling twenty-four mles per hour.

Al though plaintiff and plaintiff’s experts continually
refer to the train's speed at twenty-four mles per hour,
plaintiff's statement of facts lists the train’s speed as twenty-
five to twenty-six mles per hour at the nmonent of inpact.? To
support this assertion, plaintiff cites printouts provided by
Nor f ol k Sout hern of a second-by-second breakdown of the train's
speed obtained fromthe Event Data Recorders. %

However, plaintiff does not explain how the docunents
support this conclusion, which is at odds with the interpretation
of the docunents rendered by Terrence Richey, a Norfol k Southern
district claimagent. M. Richey testified that the train was
traveling at twenty-four mles per hour at the noment of inpact
and for a quarter of a nmle beforehand. ?’

Further, a review of the second-by-second breakdown
reveals that the train’s speed was either twenty-four or twenty-
five mles per hour at the nonment of inpact, but that alittle
| ess than a mnute before the inpact, and slightly over a quarter

of a mle west of the crossing, the train was traveling between

% Plaintiff’s Statement of Facts, page 4.

% Motion for Sunmary Judgnent, Exhibit Vol. Il, D5 and D 10.

21 Motion for Sunmary Judgnent, Exhibit Vol. |, K, page 14.



twenty-six and twenty-seven mles per hour. Plaintiff cites no
conpetent evidence that the train was traveling at twenty-six
mles per hour when M. Zimerman collided wth the train.

Assuming that the track was a Cass 2 track with a
twenty-five mle per hour speed [imt, and that the train was
traveling slightly above the speed limt over a quarter of a mle
prior to reaching the Diller Avenue crossing, such facts are not
mat eri al because plaintiff does not contend that this all eged
viol ation caused the accident. Plaintiff neither pled nor
contends that if the train had been traveling under twenty-five
m | es per hour, the outcone of the case would be different.

Both of plaintiff's experts opine that if the train had
been traveling at ten mles per hour, the accident would have
been avoi dabl e because either the train would have m ssed
M. Zimerman or M. Zi merman woul d have had sufficient tinme to
stop his notorcycle. However, plaintiff does not contend that
defendant’s potential violation of the twenty-five mle per hour
speed limt caused or in any way contributed to the train’s
ultimate collision with M. Zinmmerman or the damage he sust ai ned.

Therefore, | conclude that the dispute regarding
whet her the track was Class 2 or Cass 3 is not material because
it would not affect the outcone of the case. Anderson,

477 U. S. at 248, 106 S.Ct. at 2510, 91 L.Ed.2d at 211. Moreover,

there is no genuine issue of material fact that the train was



traveling within the speed imt for either Cass 2 or Class 3 at
the tinme of the inpact. Accordingly, the portion of plaintiff’s
claimin Count | alleging that Norfol k Southern was negligent
because it operated the train at an excessive speed is preenpted
by federal |aw. 28

Negl i gence for Failure to Warn of Approaching Train

Count | of plaintiff’s Conplaint also contains a state-
| aw negligence claimfor failure to warn of an approaching train.

According to the Third Crcuit, railroads continue to
have a common | aw duty under Pennsylvania | aw to “exercise
ordinary care at a crossing by adopting a reasonably safe and
effective nethod, commensurate with the dangers of a particul ar
crossing, of warning travelers of the approach of the train.”

Strozyk, 358 F.3d at 277 (quoting National Freight,

698 F. Supp. at 78); see al so Bouchard, 196 Fed. Appx. at 70;

Dobransky, 31 Pa. D. & C. 4th at 61

2 Plaintiff further contends, simlar to his argunent regarding

def endant’ s policies on sight obstructions and crossbucks, that the 2007
amendments to the FRSA, 49 U.S.C. § 20106(b), empowers himto bring a claim
for negligence based upon defendant’s failure to abide by its interna
policies regarding speed linmts. Defendant contends that its interna
timetabl e speed is thirty mles per hour. Plaintiff contends, based upon
defendant’s reporting to the United States Departnent of Transportation, that
defendant’s internal tinetable speed is ten miles per hour

There is no dispute that the train was operating under thirty
mles per hour. Plaintiff seeks to rely on the U S. DOT- Crossing |Inventory
I nformati on docunents to establish that defendant’s internal tinetable speed
was ten mles per hour

Because | have held that these docunents are inadmi ssible, and
because plaintiff has adduced no other evidence on this issue, plaintiff has
not established that defendant violated any internal policies by traveling
twenty-four mles per hour. Accordingly, | do not need to address whether
49 U.S.C. 8§ 20106(b) permts this claim



The railroad’s duty of care is “heavily fact-
contingent, with all the conditions being relevant.” Strozyk,

358 F.3d at 277; see al so Buchecker v. The Readi ng Company,

271 Pa. Super. 35, 46-47, 412 A 2d 147, 153 (Pa. Super. 1979).

Courts consider the effect of all types of conditions
and obstructions when determning the railroad s duty to warn,
with no single factor being dispositive. Strozyk, 358 F. 3d
at 278.

Plaintiff alleges that Norfol k Southern breached its
duty to warn of an approaching train because the train was
traveling at an excessive speed, the train was operating wthout
lights, and the train’s horn was not adequately sounded.

As di scussed above, plaintiff’s claimin Count | that
the train was operating at an excessive speed is preenpted by
federal |aw

Regardi ng the sounding of the train’s horn, plaintiff
avers that although he does not recall whether the train sounded
its horn as he approached the Diller Avenue crossing, “had [he]
heard a horn sound prior to the accident, [he] would have
st opped” sooner.?® This statenent fromplaintiff’s affidavit is
the only place in the record which suggests that the train’s horn

was not sounded. Conversely, defendant has adduced significant

2 Plaintiff’s Statement of Facts, Exhibit 1, page 2.
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evi dence fromwhich the jury could conclude that the horn did
sound.

Two witnesses who were traveling in the car sixty feet
behind plaintiff stated that they heard the train sounding its
horn.3° Further, M. Eppley and M. Ronberger stated that they
sounded the train’s horn,3 which information is confirmed by the
train’s Event Data Recorders. 32

Because plaintiff does not renenber the accident, he
has not actually stated that the train’s horn was not sounded.

I nstead, his affidavit makes a purely specul ative assertion that
if the train’s horn had been sounded, he would have heard it and
he al so woul d have stopped at the crossing.

However, “an inference based upon a specul ation or
conjecture does not create a material factual dispute sufficient

to defeat entry of sunmary judgnent.” Robertson v. Allied

Signal, Inc., 914 F.2d 360, 382 n.12 (3d Cr. 1990).

%0 Plaintiff’s Statenment of Facts, Exhibits 5 and 6.

3 Motion for Sunmary Judgnent, Exhibit Volume I, E and F

32 Motion for Sunmary Judgnent, Exhibit Volune |, Exhibit G and
Exhi bit K, pages 15-16.

Plaintiff contends that the chain of custody provided by defendant
for the Event Data Recorders is facially deficient. However, the rel evant
i nformati on provided by the Event Data Recorders is corroborated by M. Eppley
and M. Ronberger.

Accordingly, without deciding the validity of plaintiff’'s
contention regarding chain of custody of the data recorders, | conclude that
def endant has provi ded sufficient undi sputed evidence establishing that the
train’s horn was sounded. That is, even if | were to disregard the data
recorder evidence, | would still conclude that there is undi sputed evidence
that the horn was sounded.
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Accordingly, plaintiff cannot sustain his failure-to-warn claim
based upon this specul ative all egati on.

Finally, plaintiff alleges that the train’s lights were
not operating when it passed through the Diller Avenue crossing.
Plaintiff makes a simlar contention that even though he does not
recall the accident, he would have stopped at the crossing if he
had seen the train’s |ights.

M. Ronmberger and M. Eppley stated that the headlights
of the train were on, and that the train had two auxiliary lights
that oscillate whenever the train’s horn is sounded. However,
the witnesses in the car following plaintiff also stated that
they did not see lights.* Thus, it appears that there is a
di spute regarding whether the lights were on.

However, plaintiff additionally contends that because
of the angle of the track and the | ocation of Shooter’s Crossing,
he woul d not have been able to see the |ights as he approached
the track even if the lights had been on. Therefore, the factual
di spute regarding the train’s lights is not material because it
woul d not inpact the outconme of the case. Anderson
477 U. S. at 248, 106 S.Ct. at 2510, 91 L.Ed.2d at 211.

Plaintiff has acknow edged that, because he woul d not

have been able to see them the lights would not have provi ded

3 Motion for Sunmary Judgnent, Exhibit Volunme I, E and F.
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sufficient warning of the approaching train even if they had been
illumnated. Therefore, the lights are immuaterial.

To the extent that plaintiff argues that defendant
coul d have provided sufficient warning of the approaching train
with automatic gates and flashing lights, this claimis preenpted
by federal |aw, as discussed above.

Therefore, plaintiff has presented no evidence that
def endant breached a duty of care, and plaintiff cannot sustain a
prima facie claimof negligence in Count | for failure to warn.
Rooney, 623 F. Supp. 2d at 660.

Accordingly, | grant defendant’s notion for summary
judgnment on plaintiff’s negligence clains in Count |, and enter
judgment in favor of defendant and against plaintiff on that
claim As discussed above, | also enter summary judgnent in
defendant’s favor on Counts Il and IIl.3

Puni ti ve Damages

Plaintiff’s claimin Count IV seeks punitive damages
for defendant’ s all eged negligence. Punitive danmages are a form
of relief, and are not the basis for an independent cause of

action. Butler v. Yamaha Modtor Co., Ltd., 1992 W. 170882, at *6

(E.D.Pa. July 9, 1992)(\Wal dman, J.).

3 Because | amgranting defendant’s notion for sunmary judgnent, |

do not need to consider defendant’s additional argunents that plaintiff was
conparatively negligent by failing to conply with Pennsylvania | aw.
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It is settled |law in Pennsyl vani a that one cannot
recover punitive damages independently from an underlying cause

of acti on. DiGegorio v. Keystone Health Pl an East,

840 A 2d 361, 370 (Pa.Super. 2003)(citing Hlbert v. Roth,

395 Pa. 270, 149 A 2d 648 (1959)).

Accordi ngly, because | have granted summary judgnent in
def endant’ s favor on each of plaintiff’'s substantive clains, |
di smss Count |V as noot.

CONCLUSI ON

For all the foregoing reasons, | grant Defendant’s
Motion for Sunmary Judgnent, and | enter judgnent in favor of
def endant and against plaintiff on Counts I, Il, and I1I1.
Plaintiff’s claimfor punitive damages set forth in Count IV is

di sm ssed as noot.
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