I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: ASBESTOS PRODUCTS : Consol i dat ed Under
LIABILITY LITIGATION (No. VI) : MDL DOCKET NO. 875

W LLI AM AND CAROL CURTI S
v. : Givil Action No. 10-cv-02863

: Case originally filed in the
PNEUMO ABEX CORP., ET AL. : Eastern District of
: Pennsyl vani a

MEMORANDUM
EDUARDO C. ROBRENO, J. August 9, 2011

Before the Court are Motions for Sunmary Judgnent filed
by Def endants Pneunbo Abex LLC, Brake Systens, Inc., Kelsey-Hays
Co., and Honeywel |l International (together “Moving Defendants”)

in the above-capti oned case.

BACKGROUND
Plaintiffs, Wlliam Curtis and Carol Curtis, comenced
the instant action in the Philadel phia Court of Comon Pl eas on
May 12, 2010, alleging injuries due to asbestos exposure. On
Septenber 3, 2009, Plaintiff WlliamCurtis (“M. Curtis”) was
di agnosed with lung cancer. The case was subsequently renoved to

the Eastern District of Pennsylvania and becane a part of MDL 875



In Re: Asbestos on June 12, 2010. M. Curtis was deposed on June
17, 2010.

M. Curtis was enployed as a parts clerk at Goldring
Motors in Brooklyn, New York from 1960-1967. Goldring Mtors was
an official dealership for Dodge! and Vol vo aut onpbi |l es, and had
a mechanics division. (Pl.’s Resp., at 2.)

M. Curtis was not a nechanic at Goldring Mdtors, but
al |l eges that he physically handl ed brakes and was present while
brake work occurred. His job was to pick up brake sets and
deliver themto one of the nine service bays. (ld. at 3.) After
the brake work was completed, mechanics would bring him the used
brakes. (Id.) He was responsible for cleaning used brake sets
on at least a nonthly basis, and sonetinmes up to three tines a
week. (ld. at 26.) He perforned this work in a 10ft by 10ft
w ndowl ess roomand testified that afterwards, “lI used to go
upstairs sonetimes and have to brush nyself from head to foot
with dust and brush nyself off. There’'s a door, once you get to
the top of the stairs, to go outside, and |I’d have to go outside
and just brush nyself off. And you d go hone dirty, too,
sonetines.” (lLd. at 19, quoting Curtis De Bene Esse Dep. 69:17-
22.)

Movi ng Def endants were suppliers of brake |inings

and/ or brake assenblies to Chrysler during the relevant tine

! Dodge is owned by Chrysler Goup LLC (“Chrysler”).
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period. Moving Defendants’ products were incorporated into
“Mopar” brakes, Mopar being shorthand for Chrysler-manufactured
parts that are used in the construction of new autonobiles. It
was not possible, when handling a MoPar brake, to know which
conpany had manufactured the asbestos-containi ng conponent
therein. During the relevant tine period in the instant case,
1959- 1967, 2 Chrysl er had approximately thirteen (13) suppliers of
asbest os-cont ai ni ng brake conponents that were used to nmake Mopar
brakes. (Def. Pneuno Abex’s Reply, doc. no. 36, at 7.)
Therefore, because of the nature of Mopar brakes, M.
Curtis was not able to identify the manufacturers responsible for
suppl yi ng the asbestos-containing parts that he cl eaned from
Mopar brake assenblies.® Plaintiffs aver that the evidence of
Movi ng Def endants’ sal e of asbestos-containing products to
Chrysler during the relevant tine period, conbined with M.
Curtis’s extensive exposure testinony, gives rise to a genuine

i ssue of material fact.

2 The relevant tine period begins one year prior to the

start of M. Curtis’s enploynent at Goldring notors in 1960, as
M. Curtis would have conme in contact with cars nmade in 1959 t hat
were covered under the 1l-year warranty.

8 M. Curtis did identify working with two specific brands
of brakes, Bendi x and Raybestos, during his enploynent at
Gol dring. However, this was in connection wi th non-Dodge brake
repl acenents, and there is no evidence of frequency, regularity,
and proximty with respect to these specific Defendants. (Curtis
Dep., doc. no. 26-2, at 41:1-8.)



1. DI SCUSSI ON

A. Legal Standard

When eval uating a notion for summary judgnent, Federal
Rule of Civil Procedure 56 provides that the Court nust grant
judgment in favor of the noving party when “the pl eadings, the
di scovery and disclosure materials on file, and any affidavits
show that there is no genuine issue as to any material fact
.” Fed. R Gv. P. 56(c)(2). Afact is “material” if its
exi stence or non-exi stence would affect the outconme of the suit

under governing |law. Anderson v. Liberty Lobby, Inc., 477 U S

242, 248 (1986). An issue of fact is “genuine” when there is
sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. 1d. at 248-49. *“In considering the evidence the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. SEPTA, 479 F.3d 232, 238 (3d Gir. 2007).

“Al though the initial burden is on the summary judgnent
movant to show t he absence of a genuine issue of material fact,
‘the burden on the noving party may be di scharged by showi ng -
that is, pointing out to the district court — that there is an
absence of evidence to support the nonnoving party’ s case when
t he nonnoving party bears the ultimte burden of proof.”

Conoshenti v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 140 (3d

Cr. 2004) (quoting Singletary v. Pa. Dep't of Corr., 266 F.3d




186, 192 n.2 (3d Gr. 2001)). Once the noving party has

di scharged its burden the nonnoving party “may not rely nerely on
allegations or denials in its own pleading; rather, its response

must — by affidavits or as otherw se provided in [Rule 56] - set

out specific facts show ng a genuine issue for trial.” Fed. R

Gv. P. 56(e)(2).

B. Product ldentification under Pennsyl vani a Law

Under Pennsylvania law, a plaintiff nust establish, as
a threshold matter, “that [his or her] injuries were caused by a

product of the particular manufacturer or supplier.” Eckenrod v.

GAF Corp., 544 A 2d 50, 52 (citing Wble v. Keene Corp., No. 86-

4451, 1987 W. 15833 at *1 (E.D. Pa. Aug. 19, 1987)(in order to
defeat defendant’s notion, plaintiff nust present evidence
show ng that he or she was exposed to an asbestos product
supplied by defendant)). Beyond this initial requirenent, a
plaintiff rmust further establish that they worked wwth a certain
defendant’ s product with the necessary frequency and regularity,
and in close enough proximty to the product, to create a genuine

issue of material fact as to whether that specific product was a

“* Plaintiffs assert that Pennsylvania | aw applies to the

cl ai s agai nst the novi ng Defendants. Defendants have not
briefed the choice of |aw issue, or provided support their
conclusory assertion that New York | aw applies. Under these
ci rcunstances, Plaintiffs choice of law w Il be foll owed.
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substantial factor (and thus the proxi mate cause) of plaintiff’'s
asbestos related condition. Eckenrod, 544 A 2d at 52-53.

In addition to articulating the “frequency, regularity
and proximty” standard, Eckenrod also held that “the nere fact
t hat appel |l ees’ asbestos products canme into the facility does not
show that the decedent ever breathed these specific asbestos
products or that he worked where these asbestos products were

delivered.” |1d. at 53. Gegg v. VJ Auto Parts, Co., 943 A 2d

216 (Pa. 2007), further upheld the discretion of the trial court
in evaluating the evidence presented at the trial stage, ruling
t hat

we believe it is appropriate for
courts, at the summary judgnent
stage, to make a reasoned assessnent
concerning whether, in light of the
evi dence concer ni ng frequency,
regularity, and proximty of a
plaintiff’s . . . asserted exposure,
ajury would be entitled to nmake the
necessary inference of a sufficient

causal connecti on bet ween t he
def endant’ s product and t he asserted
injury.

Id. at 227. The Gregg court adopted a fact sensitive approach
regardi ng the sufficiency of product identification evidence.
Moreover, “the plaintiff’s exposure to each defendant’s product
shoul d be i ndependently eval uated when determning if such
exposure was a substantial factor in causing the plaintiff’s

injury.” Tragarz v. Keene Corp., 980 F.2d 411, 425 (7th Gr




1992) (di scussed by Gregg court in setting out the product

identification criteria in Pennsylvania).

C. Movi ng Def endants’ Mbtion for Summary Judgnent

Movi ng Def endants assert that Plaintiffs have failed to
rai se a genuine issue of material fact as to whether each Myving
Def endant’s specific product caused M. Curtis’ s injuries.
Plaintiffs respond that because it is undisputed that these
Def endants were suppliers during the relevant tine period, and
they can show close proximty, regular and frequent exposure to
finished Mopar brakes, it is for a jury to determ ne whet her each
Movi ng Def endant’ s product was the proxi mate cause of M.
Curtis’s injuries.

However, under Pennsylvania |aw, when nmultiple
suppliers are responsible for an identical product, Plaintiffs
must cone forward with evidence of exposure to a “specific”

Def endant’s product. Eckenrod, 544 A 2d at 5S3.

This Court “appreciate[s] the difficulties facing
plaintiffs in this and simlar settings, where they have
unquestionably suffered harmon account of a di sease having a
|l ong | atency period and nust bear a burden of proving specific
causation.” Geqgq, 943 A 2d at 227. Nevertheless, it is
appropriate for courts to ensure that “a jury would be entitled

to make the necessary inference of a sufficient causal connection



bet ween the defendant’s product and the asserted injury.” (l1d.)
In the instant cases, the Court finds that a jury would
not be able to nmake the causal inference with respect to each
i ndi vi dual Moving Defendant. On the record presented, a jury
woul d not be able to determine, apart frominpermssible
specul ation, that M. Curtis was exposed to any particul ar Mving
Def endant’ s product in close proximty and on a frequent and
regul ar basis. It is sinply not possible, based on the nature of
Movi ng Defendant’s products, to ascertain whether M. Curtis was
exposed to each Moving Defendant’s product on a hundred
occasi ons, on one occasion, or on no occasions. Wile Plaintiffs
aver that this uncertainty amounts to a genuine issue of materia
fact and is a question for the jury, the Court finds no
reasonable jury could answer the question with a finding that any

particul ar Moving Defendant caused M. Curtis’s injuries.

I11. CONCLUSI ON
Under these circunstances, Mving Defendants are

entitled to sunmary judgnent.



I N THE UNI TED STATES DI STRI CT COURT
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ORDER

AND NOW this 9th day of August, 2011, it is hereby ORDERED

t hat Defendants’ Mdtions for Summary Judgnent, listed in Exhibit

“A," attached, are GRANTED.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




