IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

G NA MWALTERS and : ClVIL ACTI ON
| RENE GALLAGHER, :
Plaintiffs
NO. 10-4289
VS.

STATE FARM MUTUAL AUTOMOBI LE
| NSURANCE COWVPANY,
Def endant

VEMORANDUM AND ORDER

JOYNER, C.J. July 20, 2011

Thi s declaratory judgnment, proposed class action has been
brought before the Court on Mdtion of the Defendant to D sm ss
Plaintiffs’ Conplaint. As is explained in the pages which
follow, the notion shall be granted in part and several counts of
the conpl aint di sm ssed.

Fact ual Backar ound

According to the conplaint, Plaintiffs Gna MWlters and
Irene Gall agher are residents of Pennsylvania who hold autonobile
i nsurance policies issued by Defendant, State Farm Mt ual
Aut onobi | e Conpany pursuant to the aws of the Comonweal t h of
Pennsyl vania. (Conplaint, s 1, 16, 17). Both Plaintiffs were
subsequently injured in notor vehicle accidents for which they
received treatnent from out-of-state nedical providers who were
not subject to Pennsylvania law. Plaintiffs allege that
“Def endant refused to provide proper paynents for [their] nedical

costs by unlawfully applying inproper fee schedules in order to



reduce the anmount that Defendant had to pay in benefits.”
(Conplaint, s 2, 3). Plaintiffs submt that Defendants so acted
“purposefully, deliberately, intentionally, willfully, wantonly,
reckl essly and/or negligently,” and they thus seek “class w de
determ nations of liability and punitive damges to be shared by
the Class on behalf of all others simlarly situated,” as well as
“i ndi vi dual danages” under the theories of breach of contract and
inplied contract, negligence, breach of fiduciary duty, negligent
and intentional m srepresentation, and in violation of the
Pennsyl vania Unfair Trade Practices and Consumer Protection Law,
73 P.S. 8201, et. seq. (“UTPCPL”), and Bad Faith Statute, 42 Pa.
C. S. 8§8371. (See, e.qg., Conplaint, fs 4, 5).

By way of the pending notion, Defendant seeks to dism ss the
conplaint inits entirety pursuant to Fed. R GCv. P. 12(b)(6).

St andards Governing Rule 12(b)(6) Mdtions

In considering notions to dismss, the district courts nust
“accept as true the factual allegations in the conplaint and al
reasonabl e inferences that can be drawn therefrom” Krantz v.

Prudential Investnents Fund Managenent, 305 F.3d 140, 142 (3d

Cr. 2002); Allah v. Seiverling, 229 F.3d 220, 224 (3d cir.

2000). In so doing, the courts nust consider whether the
conpl aint has all eged enough facts to state a claimto relief

that is plausible on its face. Bell Atlantic v. Twonbly, 550

U S 544, 127 S. Q. 1955, 1974, 167 L. Ed. 2d 929, 949 (2007).

“I't is therefore no I onger sufficient to allege nere el enents of



a cause of action; instead a conplaint nust allege facts

suggestive of the proscribed conduct.” Umand v. Planco

Fi nancial Services, Inc., 542 F.3d 59, 64 (3d Gr. 2008), quoting

Philips v. County of Allegheny, 515 F.3d 224, 233 (3d Cr. 2008).

A claimhas facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonabl e inference
that the defendant is liable for the m sconduct all eged.

Ashcroft v. lgbal, 129 S. Q. 1937, 1949, 173 L. Ed. 2d 868

(2009) .

Di scussi on

A Standing to Sue

Def endants first submt that the conplaint should be
dismssed in its entirety because plaintiffs fail to allege any
injury in fact and therefore |ack standing to sue under Article
1l of the Constitution.

It is true that to have standing, a plaintiff nust have
suffered an “injury in fact” that is “concrete and
particul ari zed” and “actual or immnent;” that there nust be a
causal connection between the injury and the conpl ai ned- of
conduct; and that it nust be “‘likely ... that the injury will be

redressed by a favorable decision.”” Lujan v. Defenders of

Wlidlife, 504 U S. 555, 560-561, 112 S. C. 2130, 2136, 119 L
Ed. 2d 351 (1992)(internal citations omtted). “At the pleading

stage, however, general factual allegations of injury resulting



fromthe defendant’s conduct nmay suffice, for, on a notion to
dism ss, we presune that general allegations enbrace those
specific facts that are necessary to support the claim” |d. 504

US at 561, 112 S. C. At 2137; Common Cause v. Pennsyl vani a,

558 F. 3d 249, 257 (3d Cr. 2009)(quoting Lujan).

In this case, while we concur with Defendant that the
conpl ai nt does not contain many factual avernents concerning the
particulars of their damages, Plaintiffs do neverthel ess allege
t hat :

“[al]s a direct and proxi mate cause of Defendant’s breach,
Plaintiffs and nenbers of the class have suffered injuries
in the formof economc |oss, specifically the obligation to
pay nedical bills which should have been paid by Defendant
in accordance with Plaintiffs’ insurance policies...”

(Complaint, s are 34, 39, 44, 53, 62-63, 74, 83, 89). These
all egations are, we find, sufficient to withstand a 12(b) (6)
notion and to confer standing on the plaintiffs. The notion to
di smss on the grounds of insufficient standing is therefore
deni ed.

B. G st of the Action and Econom c¢ Loss Doctrines

Def endants next assert that the economc |oss rule and the
gist of the action doctrine bar the tort clains contained in
Counts 3 (negligence), 5 (intentional m srepresentation) and 6
(negligent msrepresentation). Because Plaintiffs concede that
Counts Il (Breach of Inplied Covenant), |1l (Negligence) and Four
(Breach of Fiduciary Duty) should be dism ssed based upon the



argunment s advanced by Defendant, ! those counts shall be disnissed
with prejudice fromthe Conpl aint. We thus need only consi der
the inpact of the gist of the action and econom c | oss doctrines
on Counts Five and Six.

Al t hough yet to be formally adopted by the Pennsyl vani a
Suprene Court, the gist of the action and econom c | oss doctrines
have repeatedly been applied by the Pennsylvania Superior and
Commonweal th courts, the Third Crcuit and the U S. D strict
Courts in Pennsylvania, all of which have predicted its eventual

adoption. See, e.qg., Werwinski v. Ford Motor Co., 286 F.3d 661

(2002); Factory Market v. Schuller International, 987 F. Supp.

387 (E.D. Pa. 1997); G ode v. Mutual Fire Insurance Co., 156 Pa.

Cn th. 366, 623 A 2d 933 (1993); REM Coal Co. v. d ark Equi pnent

Co., 386 Pa. Super. 401, 563 A .2d 128 (1989). “The gist of the
action doctrine bars plaintiffs frombringing a tort claimthat
merely replicates a claimfor breach of an underlying contract.”

Mel horn Sales, Service & Trucking Co. v. Rieskanp Equi pment Co.

2010 U.S. Dist. LEXIS 25398 at *11 (E.D. Pa. March 18, 2010)

(quoting Werwi nski, 286 F.3d at 680, n.8 and Phico |Insurance Co.

V. Presbyterian Medical Services Corp., 444 Pa. Super. 221, 663

A . 2d 753, 757 (1995)).
It has been said that the gist of the action doctrine “is

designed to maintain the conceptual distinction between breach of

! sSee Plaintiffs’ Menmorandum of Law in Opposition to Defendant’s

Motion to Dismiss, p. 4, fn.2.



contract and tort clainms by precluding plaintiffs fromrecasting

ordinary breach of contract clains into tort clains.” eToll, Inc.

v. Elias/Savion Advertising, Inc., 2002 Pa. Super. 347, 811 A 2d

10, 14 (2002). The sinple existence of a contractual

relati onship between two parties does not preclude one party from
bringing a tort claimagainst the other, but it does foreclose a
party’s pursuit of a tort action for the nere breach of
contractual duties, wthout any separate or independent event

giving rise to the tort. The Knit Wth v. Knitting Fever, Inc.,

2009 U.S. Dist. LEXIS 98217 at *11 (E.D. Pa. COct. 20, 2009),

citing, inter alia, Bohler-UddeholmAm, Inc. v. Ellwod G oup,

Inc., 247 F.3d 79, 104 (3d Gr. 2001). To be construed as an
action in tort, the wong ascribed to the defendant nust be the
gist of the action with the contract being collateral. Bash v.

Bel | Tel ephone Co., 411 Pa. Super. 347, 601 A 2d 825, 829 (1992).

The doctrine has therefore been held to bar tort clainms: “(1)
arising solely froma contract between the parties, (2) where the
duties allegedly breached were created and grounded in the
contract itself, (3) where the liability stens froma contract,

or (4) where the tort claimessentially duplicates a breach of
contract claimor the success of which is wholly dependent on the
terms of a contract.” Etoll, 811 A 2d at 19 (quoting Pol yner

Dynam cs, Inc. v. Bayer Corp., 2000 U S. Dist. LEXIS 11493 at *

19 (E.D. Pa. Aug. 14, 2000).



Closely related to the gist of the action doctrine, “the
econom c | oss doctrine ‘prohibits plaintiffs fromrecovering in
tort economc |losses to which their entitlenment flows only froma

contract.’” Werw nski, 286 F.3d at 671 (quoting Duquesne Light

Co. v. Westinghouse Elec. Corp., 66 F.3d 604, 618 (3d G r. 1995);

Knit Wth, 2009 U S. Dist. LEXIS at *13). Under this principle,
“no cause of action exists for negligence that results solely in
econom ¢ damages unacconpani ed by physical injury or property

damage.” G eenwood Land Conpany v. Omicare, Inc., 2011 U. S.

Dist. LEXIS 767 at *6 (WD. Pa. Jan. 5, 2011)(quoting Excavation

Techs., Inc. v. Colunbia Gas Co. of Pennsylvania, 604 Pa. 50, 985

A 2d 840, 841 n.3 (2009)). Thus for exanple, “if aclaimis in
essence one arising from‘failed econom c expectations,’ 1i.e.
expectations that the product would performin the manner
warranted, then tort recovery is inappropriate.” Knit Wth, 2009

US Dist. LEXIS at *14 (quoting Fidelity & Deposit Co. of

Maryland v. IBM Corp., 2005 U S. Dist. LEXIS 25420 at *2 (M D.

Pa. Cct. 19, 2005)).

In exam ning the conplaint in this case with the foregoing
principles in mnd, we can reach no other concl usion but that
Counts Five and Six are nothing nore than a reiteration of Count
1, which asserts a breach of contract claim |ndeed, the
pertinent facts pled in all of the counts are identical and may

be summarized as follows: (1) the plaintiffs were insured under



aut onobi l e i nsurance policies issued by State Farm pursuant to
t he Pennsyl vani a Motor Vehicle Financial Responsibility Law with
medi cal paynments coverage, (2) they were treated for injuries
sustained in autonobile accidents by out-of-state providers, (3)
but Defendant refused to pay their nmedical bills in their
entirety on the grounds that the plaintiff’'s treating providers
were only entitled to paynent in accordance with a fee schedul e
appl i cable to Pennsyl vani a nmedi cal providers. (4) As a result
of the defendant’s refusal to pay the plaintiffs’ nmedical bills
in full, the plaintiffs have suffered econom c |osses in that
t hey now owe their providers the difference between the anmounts
charged and the anounts paid. | ndeed i n substance, Counts Five
and Six al so assert that Defendant “negligently and reckl essly”
and “intentionally” “m srepresented to Plaintiffs and C ass
menbers” ... “by way of their ‘Explanation of Benefits,’ that the
fee schedules applied to their respective nedical bills were
applicable and that their respective nedical bills were lawfully
paid by Defendant.” (Conplaint, s 58, 67, 68). These
m srepresentations were ostensibly made “... for the purpose of
mani pul ating Plaintiffs and C ass nenbers to pay for benefits
whi ch shoul d have been covered by their respective notor vehicle
i nsurance policies.” (Conplaint, {s 59, 679.

As the foregoing thereby denonstrates, there are no

avernments of physical injury, property damage or anything el se



whi ch woul d suggest that Counts Five and Six emanate from sone
cause other than fromPlaintiffs’ purely failed economc
expectations, (i.e. something aside fromPlaintiffs’ m staken
belief that their insurance policies would performin the manner
whi ch they expected). It thus appearing that these clains arise
solely out of the Defendant’s failure and refusal to pay the
benefits to which Plaintiffs believe they are entitled, we find
they too emanate fromthe purported breach (/i.e. failed
performance) of the insurance contract itself.

Mor eover, whil e Pennsylvania | aw suggests that fraud in the
I nducenent of a contract may not necessarily be covered by the
gi st of the action and/or econom c |oss doctrines, clains for
fraud within the performance of the contract are generally held
to be nmerely collateral to a contract claimfor breach of those

duti es. See, e.qg., eToll, 811 A 2d at 17, 19. For all of

these reasons, we find Counts Five and Six to be barred by the
gist of the action and econom c | oss doctrines and shall grant
Def endant’s notion to dism ss these counts.

C Bad Faith daim- 42 Pa. C S. §8371.

Def endant next chall enges Count Eight of Plaintiffs’
Conpl ai nt which asserts a claimfor violating Pennsylvania' s
| nsurance Bad Faith Act, 42 Pa. C. S. 88371. Defendant argues
that Plaintiffs are precluded from pursuing a claimunder the Bad
Faith statute because the Pennsylvania Mbtor Vehicle Financial

Responsibility Law, 75 Pa. C. S. 81797 (“MFRL”) provides the



exclusive renedy for clainms such as the one presented here. W
nmust agr ee.
Significantly, the Pennsylvania | egislature enacted Section
8371 at the same time that it amended Section 1797 of the MVFRL. ?
Section 8371 is captioned “Actions on insurance policies,” and by
its terns applies to insurance policies generally:
In an action arising under an insurance policy, if the court
finds that the insurer has acted in bad faith toward the
insured, the court may take all of the follow ng actions:
(1) Award interest on the anmount of the claimfromthe
date the claimwas made by the insured in an anount
equal to the prinme rate of interest plus 3%
(2) Award punitive danages agai nst the insurer

(3) Assess court costs and attorney fees against the
i nsurer.

Section 1797, entitled “Customary charges for treatnment” on the
ot her hand, specifically applies only to notor vehicle insurance
policies under the MVFRL. The rel evant provisions at issue here
read as follows:

(b) Peer review plan for chall enges to reasonabl eness and
necessity of treatnent. -

(4) Appeal to court. - A provider of nedical treatnent or
rehabilitative services or merchandi se or an insured nmay
chal |l enge before a court an insurer’s refusal to pay for
past or future medical treatnent or rehabilitative services
or merchandi se, the reasonabl eness or necessity of which the
i nsurer has not chall enged before a PRO Conduct consi dered
to be wanton shall be subject to a paynent of treble damages
to the injured party.

(6) Court determnation in favor of provider or insured.-

> See generally, Act 1990, Feb. 7, P.L. 11, No.6, §§3, 18 (“Act 6").

10



| f, pursuant to paragraph (4), a court determ nes that

nmedi cal treatnment or rehabilitative services or nerchandi se
were nedically necessary, the insurer nust pay to the

provi der the outstanding anobunt plus interest at 12% as
well as the costs of the challenge and all attorney fees.

The Pennsyl vania Statutory Construction Act, 1 Pa. C. S. 81933
di ctates that:

Whenever a general provision in a statute shall be in
conflict with a special provision in the same or another
statute, the two shall be construed, if possible, so that
effect may be given to both. |If the conflict between the
two provisions is irreconcilable, the special provisions
shall prevail and shall be construed as an exception to the
general provision, unless the general provision shall be
enacted later and it shall be the manifest intention of the
General Assenbly that such general provision shall prevail

Because the Pennsyl vania Suprenme Court has yet to weigh in on the
matter, as is unfortunately so often the case, “consideration of
the i ssue has produced an array of conflicting opinions in

Pennsyl vania’s state and federal courts.” Perkins v. State Farm

| nsurance Co., 589 F. Supp. 2d 559, 563 (M D. Pa. 2008)(citing,

e.g., Stephano v. Tri-Arc Fin. Servs., Inc., 2008 W. 625011 at *5

(MD. Pa. Marc. 4, 2008); A sofsky v. Progressive Insurance Co.,

52 Pa. D & C. 4'" 449, 465-72 (Pa. &. Com Pl. Lackawanna Cty.
2001)). Insofar as the two provisions were enacted at the sane
time and the procedures and renedi es under 81797 are set forth
with specificity and in partial reliance on the Statutory
Construction Act, the Third Grcuit has determ ned that the
statutes cannot be reconciled and thus the specific provisions of
81797 nust be deened an exception to the general renmedy for bad

faith contained in 88371. Gem ni_ Physical Therapy &

Rehabilitation, Inc. v. State Farm Miutual Autonobile |Insurance

11



Co., 40 F.3d 63, 67 (3d Cir. 1994) (citing Barnumv. State Farm

Mut ual Aut onobile Ins. Co., 430 Pa. Super. 488, 635 A 2d 155

(1993), rev'd in part and remanded on ot her grounds, 539 Pa. 673,
652 A 2d 1319 (1994)); Harris v. Lunberman’s Miutual Casualty Co. ,

409 F. Supp. 2d 618, 620 (E.D. Pa. 2006).°
This does not end the matter, however, as the rel evant
provi sions of Section 1797 are relatively narrow in scope. See,

e.0. Schwartz v. State Farmlnsurance Co., Cv. A No. 96-160,

1996 U.S. Dist. LEXIS 4994 at *12 (E.D. Pa. Apr. 18,

1996) (quoting Barnum 635 A 2d at 496: “The provisions of 75 Pa.
C S. 81979 are narrowmy limted to those situations in which a
di sputed claimis to be submtted to the PRO procedure.”) “Thus,
the holding of the Gemni court is |imted to those situations
where the insured is asserting a denial of first party benefits
that was nade followi ng the process outlined in 81797.” Hanpton
V. CGeico CGeneral Ins. Co., 759 F. Supp. 2d 632, 648 (WD. Pa.

2010) (citing Schwartz, 1996 U.S. Dist. LEXIS at *4)); Dougherty

® Inso hol di ng, the Genmini court found convincing and persuasive the

Barnum court’s application of the Pennsylvania Statutory Construction Act to
hol d that the provisions of 81797 and not 88371 are to be applied to clains
for first party benefits under the MFRL and predicted that the Pennsyl vania
Suprenme Court would so rule. As has been repeatedly recognized, however, the
Pennsyl vani a Suprenme Court reversed and remanded Barnum al beit for
reconsideration in light of its holding in Terminato v. Pennsylvania National
I nsurance Co., 538 Pa. 60, 645 A 2d 1287 (1994) (holding that statutory
provision for reconsideration of adverse peer reviews of insurance clainms
based on nedical treatnent for injuries was not a nandatory admnistrative
renmedy that required exhaustion before claimants could seek judicial review).
Wil e a nunber of courts have opined that the holding in Gemni is therefore
in question, (See, Ceplinski v. State Farm Mutual Autonpbile |Insurance Co.,
Cv. A No. 3:10-Cv-1093, 2010 U.S. Dist. LEXIS 75257 at * (MD. Pa. July 26
2010)), we do not agree as the reversal and remand in Barnum concerned an
entirely different issue fromthe question of preenption. See also, Schwartz,
1996 U.S. Dist. LEXIS at *12, fn.3. In any event, Genini remains the law in
the Third Circuit.

12



v. State Farm Mutual Autonobile Insurance Co., GCv. A No. 00-

4734, 2002 U.S. Dist. LEXIS 4691 at *4-5 (E.D. Pa. Feb. 7, 2002).
Stated otherw se, “Section 1797 preenpts Section 8371 where both
are applicable;” but where “an insurer’s mal feasance goes beyond
the scope of Section 1797,” “courts have reconciled the two
statutes and found bad faith clains* to suppl ement clainms under

Section 1797.” Hickey v. Allstate Property and Casualty

| nsurance Co., 722 F. Supp. 2d 609, 613 (M D. Pa. 2010)(quoting

Stephano v. Tri-Arc Fin. Servs., Inc., 2008 U S. Dst. LEXIS

16673, at *5 (MD. Pa. Mar. 4, 2008) and Scwartz, supra.)). See

Also, MIller v. Allstate Fire & Casualty Insurance Co., Cv. A

No. 07-260, 2009 U.S. Dist. LEXIS 18702 at *21-25 (WD. Pa. Mar.
5, 2009)(citing litany of U S. District Court and Pennsyl vani a
Court of Conmmon Pl eas decisions holding |likewse). W therefore
turn now to consi der whether the bad faith renmedy sought by
plaintiffs in their conplaint is preenpted by 8§1797.

The all egations pertinent to the bad faith claimare

4 Al though “‘bad faith’ is not defined in the statute, ... courts
i nterpreting Pennsylvania | aw have held that a 88371 claimcontains two
el enments: (1) the insurer |acked a reasonable basis for denying benefits under
the applicable policy, and (2) the insurer knew or recklessly disregarded the
| ack of a reasonable basis for refusing the claim...The level of culpability
required to prove bad faith is sonething nore than mere negligent conduct
which is harnful to the insured.” Hanpton v. Geico, 759 F. Supp. 2d at 644
(internal citations omtted). “Bad faith” has al so been defined as being “any
frivolous or unfounded refusal to pay proceeds of a policy; it is not
necessary that such refusal be fraudulent. For purposes of an action against
an insurer for failure to pay a claim such conduct inports a dishonest
pur pose and means a breach of a known duty (i.e. good faith and fair dealing),
t hrough some notive of self-interest or ill will; mere negligence or bad
judgrment is not bad faith.” 1d, (quoting, inter alia, O Donnell ex rel. Mtro
v. Allstate Insurance Co., 1999 Pa. Super. 161, 734 A 2d 901, 905 (1999);
Romano v. Nationwide Mut. Fire Ins. Co., 435 Pa. Super. 545, 646 A. 2d 1228,
1238 (1994); Roppa v. Geico Indemity Co., Civ. A No. 10-1428, 2010 U. S.
Dist. LEXIS 140033 at *7-8 (WD. Pa. Dec. 10, 2010); Mller v. Allstate, 2009
US Dist. LEXIS at *19 (internal citations omtted).
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contained in the foll ow ng paragraphs of Count Ei ght and aver in
rel evant part:

85. Defendant by its agents, servants and/or enpl oyees
acting within the scope of their enploynent and/or
authority, provided Plaintiffs and C ass nenbers w th notor
vehi cl e i nsurance policies and accepted prem uns for the
coverage provided to Plaintiffs.

86. Defendant knew and/or should have known that Plaintiffs
and C ass nmenbers were likely to place confidence and trust
in Defendant and/or its agents, servants and/or enpl oyees to
process clainms in good faith in their best interests.

87. Upon information and belief, Defendant, by its agents,
servants and/ or enpl oyees acting within the scope of their
enpl oynment and/or authority, acted in bad faith by denying
proper coverage to Plaintiffs and C ass nenbers by denying
proper paynent for medical benefits as required by the

i ssued i nsurance policies and Pennsylvania | aw.

88. Defendant, by its agents, servants and/or enpl oyees
acting within the scope of their enploynent and/or
authority, acted with willful, intentional, gross and/or
reckl ess disregard for the injury and risk of econom c | oss
inflicted upon Plaintiffs and C ass nenbers.
89. As a direct and proximate result of Defendant’s acts
and om ssions, Plaintiffs and nenbers of the O ass have
suffered injury in the formof econom c | osses.
From these very general allegations, we surm se that the gravanen
of Plaintiffs’ bad faith claimis the denial of first party
nmedi cal benefits and nothing nore. Indeed, there are no
al l egations that Defendant did not properly invoke or follow the
PRO process, denied or refused coverage, inproperly invoked a
coverage exclusion or otherwise msinterpreted or m sapplied the

i nsurance contract. See, Richter v. Geico Indemity Co., Cv. A

No. 10-CV-7133, 2011 U S. Dist. LEXIS 67021 at *6-8 (E.D. Pa.
June 23, 2011)(reciting litany of cases finding such clains

outsi de the scope of 81797); Hickey and Perkins, both supra. It

14



therefore appearing that the scope of the Plaintiffs’ bad faith
claimin this case falls squarely within the purview of Section
1797, we conclude that Plaintiffs are precluded from pursuing a
cl ai munder Section 8371 and are constrained to dism ss Count

Ei ght of the Conpl aint.

Concl usi on

For all of the reasons set forth above, the notion to
dismss is granted in part and denied in part and Counts Two,
Three, Four, Five, Six and Eight are dism ssed fromthe

Plaintiffs’ Conplaint. An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

G NA MWALTERS and : ClVIL ACTI ON
| RENE GALLAGHER, :
Plaintiffs
NO. 10-4289
VS.

STATE FARM MUTUAL AUTOMOBI LE
| NSURANCE COWVPANY,
Def endant

ORDER

AND NOW this 20t h day of July, 2011, upon
consi deration of Defendant’s Mdtion to Dismss Plaintiffs’
Conpl aint (Doc. No. 9) and Plaintiffs’ Response thereto, it is
hereby ORDERED that the Mdtion is GRANTED I N PART and DENI ED I N
PART and Counts Two, Three, Four, Five, Six and Ei ght of the
Conpl aint are DI SM SSED wi t h prejudice.

BY THE COURT:

s/J. Curtis Joyner

J. CURTI'S JOYNER, C J.



