IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FI RST GENERAL CONSTRUCTI ON : ClVIL ACTI ON
CORP., I NC. :
V.
KASCO CONSTRUCTI ON CO., | NC. : NO. 10- 2655
MEMORANDUM
Dal zel |, J. May 24, 2011

Plaintiff First General Construction Corp., Inc.
(“FGCC’), here sues Kasco Construction Co., Inc. (“Kasco”) for

breach of contract (Count I), quantum neruit (Count 11), unjust

enrichnment (Count 111), and failure to pronptly pay
subcontractor/breach of statutory obligations under the New
Jersey Pronpt Paynent Act (“NJPPA’) (Count V).

FGCC filed its conplaint on June 3, 2010 and Kasco
answered and counterclained. The parties agreed to go to
arbitration, but before the arbitration could take place Kasco
filed this notion for summary judgnent and asked us to stay the
arbitration pending our disposition of its notion.

Kasco nmoves for sunmary judgnent on all counts of the
conplaint. For the reasons we discuss in detail below, we wl|
grant defendant’s notion and direct a pronpt arbitration on

Kasco's counterclains.?

! W& have diversity jurisdiction as plaintiff is a New Jersey

corporation based in that state, and defendant is incorporated in
Pennsyl vani a and based in the Conmonwealth. As will be seen, the
anount in controversy exceeds the jurisdictional threshold.



Fact ual Backqgr ound

Kasco contracted with Vornado Realty Trust (*Vornado”)
to act as Vornado’s general contractor in connection with the
expansi on of the Marlton Shopping Center |ocated at Routes 70 &
73 in Marlton, New Jersey (the “Project”). Kasco's Mtion for
Summary Judgnment (“MsJ”), Ex. A f 3; Ex. C.  On January 8, 2008, ?
FGCC entered into a sub-contract with Kasco to performall of the
concrete work on the Project (the “Contract”). WMsJ, Ex. C
Pursuant to the Contract, Kasco agreed to pay FGCC $840, 000 for
the work. 1d.

During the course of the Project, Frank Coogan, Kasco’'s
Proj ect Manager, approved and deni ed vari ous Change Proposal
Requests (“CPRs”) FGCC submtted for changes in the scope of its
wor k and the correspondi ng cost inpacts to the Contract. |d.,
Ex. A 7. Kasco clains that the total anmount of the CPRs
i ncreased the value of FGCC s work by $85, 247. 57. Id. T 10.

FGCC clainms that, although the terns of the Contract provided
that changes relating to extra work could only be nmade in
witing, those terns were wai ved when Kasco orally approved FGCC
to do certain extra work. Pl. Resp. at 6. FGCC clains that it
perfornmed various extra tasks outside the scope of the Contract
at the verbal direction of Paul Gallagher, Kasco s Project
Superintendent. 1d. In Novenber of 2008, FGCC submtted clains

for the extra work that it alleges it conpleted nonths earlier

2 FGCC disputes this date, but whether the parties signed the
Contract on January 8, 2008, or sone date shortly after February

6, 2008 (as FGCC contends), is not material to this nmatter.
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Kasco all eges that these clains were beyond the scope of the
Contract and the CPRs. WMsJ, Ex. A Y 14. FGCC clains that Kasco
owes it an additional $244,775.12 for the work. Conpl. { 15.
Kasco countersued, averring that FGCC failed to submt
invoices for any alleged “extra work” that deprived Kasco of the
ability to get paid for that extra work fromthe Project's owner.
Kasco Counterclaimq 8. Kasco clains that FGCC did not perform
some of the work that it said it would performand that this
failure forced Kasco to incur further expenses on the Project.

Id. 11 10-13.

1. Analysis?®

® Summary judgnment is appropriate “if the novant shows that
there is no genuine dispute as to any material fact and the
nmovant is entitled to judgnent as a matter of law” Fed. R Gv.
P. 56(a). Wenever a factual issue arises which cannot be
resolved without a credibility determ nation, the Court nust
credit the non-noving party's evidence over that presented by the
noving party. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255
(1986) .

The noving party bears the initial burden of proving that
there is no genuine issue of material fact in dispute.
Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S
574, 585 (1986). Once the noving party carries this burden, the
nonnovi ng party nust "cone forward with 'specific facts show ng
there is a genuine issue for trial.'" 1d. at 587 (quoting Fed. R
Cv. P. 56(e)). The non-noving party nust present sonething nore
than nere all egati ons, general denials, vague statenents, or
suspicions. Trap Rock Indus., Inc. v. Local 825, 982 F.2d 884,
890 (3d Cir. 1992); Fireman's Ins. Co. of Newark v. DuFresne, 676
F.2d 965, 969 (3d Cir. 1982). It is not enough to discredit the
novi ng party's evidence, the non-nmoving party is also required to
"present affirmative evidence in order to defeat a properly
supported nmotion for sumrary judgnment." Liberty Lobby, 477 U S
at 257. A proper notion for summary judgnent will not be
defeated by merely col orabl e evidence or evidence that is not
significantly probative. See Liberty Lobby, 477 U. S. at 249-50.
“[ T] he burden on the noving party nay be di scharged by
‘showing’...that there is an absence of evidence to support the
nonnovi ng party’s case.” Celotex Corp. v. Catrett, 477 U S. 317,
325 (1986).
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Kasco noves for sunmary judgnent agai nst FGCC on al
counts of FGCC s conplaint. Kasco argues that (1) Pennsylvania
| aw governs all of FGCC s clains, (2) the rel eases FGCC execut ed
bar nost of its clainms and reduce the anbunt of danmages to
$69, 583. 23, (3) FGCC s failure to obtain Kasco’s witten
aut hori zation for FGCC s all eged extra work bars its clains, and
those clains are barred by FGCC s failure to conply with the
Contract’s notice provisions and its failure to submt back-up

information for its clains, (4) FGCC s clainms of guantum neruit

and unjust enrichnent are barred by the existence of a witten
contract, and (5) the NJPPA bars FGCC s claimfor breach of the

statutory obligation under the statute’s own ternmns.

A. Pennsyl vani a Law

Kasco argues that Pennsylvania | aw governs all of
FGCC s clains. A District Court exercising diversity jurisdiction
nmust of course apply the choice of law rules of the forumstate
to determ ne which state’s | aws govern the substantive issues of

t he case. Kl axon Co. v. Stentor Elevator Mqg. Co., 313 U S. 487,

496 (1941); Shields v. Consol. Rail Corp., 810 F.2d 397, 399 (3d

Cir. 1987). Pursuant to Pennsylvania law, we will followthe
choi ce of law provision the parties agreed to in the Contract.

Gay v. Creditinform 511 F.3d 369, 389 (3d Gir. 2007) (hol ding

t hat Pennsyl vania courts generally honor the intent of the
contracting parties and enforce choice of |aw provisions in

contracts executed by themnm.



Here, the parties agreed that the Contract “shall be
deenmed to be entered into in the Comonweal th of Pennsyl vani a,
and the interpretation thereof shall be governed by the | aws of
t he Commonweal th of Pennsylvania without regard to its conflict
of laws provisions.” WMsJ, Ex. C. at 3. FGCC concedes t hat
Pennsyl vani a | aw governs the interpretation of the Contract, but
argues that the NJPPA, N J.S. A 2A 30A-1, et seq., applies to
Kasco's alleged failure to pay FGCC for its extra work clai ns.
Pl. Resp. at 11. Kasco contends that the NJPPA cannot apply
because (1) FGCC brought this action in Pennsylvania, not in New
Jersey, and (2) it is undisputed that Kasco has not received
paynent for FGCC s all eged extra work fromthe Project’s owner
Vor nado.

The NJPPA provides that “[i]n any civil action brought
to collect paynents pursuant to this section, the action shall be
conducted inside of this State. . . .” N.J.S.A § 2A:30A-2f. FGCC
argues that because the Contract’s choice of |aw provision
dictates that “[a]ny dispute under this Contract. . . nust be
brought in this state or federal courts having jurisdiction in
t he Commonweal th of Pennsylvania,” M5J, Ex. C at 3, the Contract
isinconflict with the statute and therefore the Contract nust
“yield” to the statute. That is incorrect. Wen FGCC agreed to
this provision of the Contract, it waived its right to bring an
NJPPA claim The terns of the NJPPA are unequivocal. Because
FGCC filed this suit in Pennsylvania, as it agreed to do in the

Contract, its claimfor relief under the NJPPA nust fail as a
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matter of law. Thus, we wll grant Kasco's notion for sunmary
judgnment on FGCC s fourth claim and interpret the Contract
according to Pennsylvania |law as the parties had agreed in the

Contract’s choice of |aw provision.

B. Unj ust Enrichnent and Quantum Mer uit

We next address Kasco’'s challenges to FGCC s unj ust

enri chment and guantum nmeruit clainms. Kasco argues that the

exi stence of a witten contract between the parties bars these
cl ai ms.

Under Pennsylvania | aw, “where an express contract
governs the relationship of the parties, a party’s recovery is
[imted to the nmeasure provided in the express contract; and
where the contract fixes the value of the services involved,
there can be no recovery under a quantumneruit theory.”

Constar, Inc. v. Nat’'|l Distrib. Centers, Inc., 101 F. Supp. 2d

319, 324 (E.D. Pa. 2000) (internal quotation marks om tted)
(summari zi ng Pennsyl vani a | aw).

FGCC argues that where extra work was approved
verbal ly, performed, and then accepted, a party nmay recover under

a guantum neruit, construction-specific theory, which is an

exception to the general rule that the exi stence of an express
contract precludes recovery under alternative theories. Pl.

Resp. at 27. FGCC cites U.S. to Use of Viglione v. Klefstad

Engi neering Co., 324 F. Supp. 972, 975 (WD. Pa. 1971), and

Uni versal Builders, Inc. v. Mon Mtor Lodge, Inc., 244 A .2d 10

(Pa. 1968), in support of its argunent.
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Viglione involved a cause of action under the Ml er
Act and did not contain alternative counts of breach of contract,

guantum neruit or unjust enrichment. The contractor in Viglione

sent a surveyor to neasure quantities of excavated material so
its subcontractor could bill the contractor for the actua
gquantity of material excavated. 324 F. Supp. at 974. The
surveyor’s records were destroyed before they were given to the
subcontractor to bill the contractor. Id. The Court held that
the destruction of the surveyor’s records shoul d not defeat
plaintiff’s right to recover, and thus this conduct waived the
contract’s requirenent that there be docunentation of the anount
of excavated material. 1d. at 975. FGCC does not claimthat its
docunents were destroyed, but rather that the agreenent was oral.
Thus, Viglione is distinguishable.

In Universal Builders, upon which the Viglione court

relied, the Pennsylvania Suprene Court refused to enforce a
contract provision allow ng extra work to be conpl eted pursuant
only to a witten, signed change order because the owner had (1)
requested the extra work, (2) promsed to pay for it, and then
(3) watched it being perforned, know ng that the extra work was
not authorized in witing. 244 A 2d at 15-16. Uni ver sal
Builders is directly on point. Thus, we nust determ ne whether
FGCC has raised a genuine issue of material fact with regard to
whet her Frank Coogan, the only person Kasco authorized to approve
any extra work, orally authorized such work, promsed to pay for

that work, and then was aware that the work had been done.
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Kasco does not dispute that Paul Gall agher, the Project
superi ntendent who was on site, knew that FGCC was performn ng
extra work. Kasco Repl. at 20. But Kasco argues that neither
Gal | agher nor Coogan knew at the tinme that FGCC consi dered the
extra work it was doing to be outside the scope of the Contract,
nor that FGCC woul d seek extra conpensation for that work. Wth
regard to the rejected CPRs, Coogan testified:

There is nothing in our daily |og of that

date indicating it. W never were given a

ticket by First CGeneral, a tinme and materi al

ti cket saying that they perforned the work.

No one ever kept tinme on it. Months and

nont hs and nonths later | was submtted a

bill for work that supposedly happened five

nont hs before. There is no way to verify

that it ever happened, other than this piece

of docunent that G no produced.

Def. Repl., Ex. 1 (“Coogan Dep.”) at 96:21-97:9. Kasco argues

t hat FGCC presented no evi dence that anyone ever offered to pay
for the disputed extra work at the tinme it was being done. Def.
Repl. at 18. Indeed, FGCC presents evidence that it generally
recei ved verbal directives from Gallagher to conpl ete work

out side the scope of its contract with Kasco, and that FGCC
occasionally received oral directives from Coogan. Pl. Resp. at
27; 1d., Ex. G (Deposition of Gno D Battista, FGCC s President
(“DiBattista Dep.”)) at 29:17-20, 30:9-13 (“[t] he standard
procedure was verbal comuni cation and verbal directives by .
Paul Gallagher . . . there was significant directives given
directly to people by Frank Coogan.”); Ex. H (Deposition of Paul
Gal | agher (“CGall agher Dep.”)) at 24:17-20 (agreeing that he had

i ssued verbal directives to FGCC to perform work outside the
8



scope of their Contract). But FGCC has presented no evi dence
that it either received verbal directives from Coogan -- the only
person authorized to approve such work -- to conplete the extra
work in dispute here, or that Coogan orally agreed to pay for the
extra work in dispute.

FGCC has not proffered any evidence fromwhich a
reasonabl e factfinder could conclude that Coogan (1) requested
the extra work, (2) promsed to pay for it, and then (3) watched
it being performed, knowi ng that the extra work was not

authorized in witing. Thus, FGCC s guantum neruit and unjust

enrichnment clainms nust fail as a matter of law, and we will grant

Kasco’s notion for summary judgnent on those cl ains.

C. Breach of Contract

We turn now to Kasco's notion for summary judgment on
FGCC s breach of contract claim Kasco argues that (1) the
rel eases FGCC executed bar nmost of FGCC s clainms and reduce the
amount of damages said to be $69, 583. 23 based on the | anguage in
the rel eases thensel ves, and that partial releases and rel ease
agreenents in general are given full effect under Pennsyl vania
| aw, and estoppel bars FGCC s clains, and (2) FGCC s clains are
barred by its failure to obtain Kasco’'s witten authorization for
the alleged extra work, to conply with the Contract’s notice

provi sions, and to provide backup information for its clains.



1. The Rel eases

As noted, Kasco contends that the rel eases FGCC
executed bar nost of FGCC s clains and reduce the anmount of
damages based on the | anguage in the rel eases thensel ves. Kasco
clains that partial releases and rel ease agreenents in genera
are given full effect under Pennsylvania |aw.

FGCC counters that the rel eases are unenforceabl e.
FGCC al so contends that Kasco wai ved the requirenent that FGCC
obtain witten authorization for CPRs, and that Kasco waived the
Contract’s notice and backup requirenments when it orally approved
extra work.

Under Pennsylvania law, a release is itself a

contract.* Kenneth Hantman, Inc. v. Witing-Turner Contracting

Co., No. 07-1574, 2008 W. 4072591, *6 (E.D. Pa. Sept. 2, 2008)
(sunmari zing Pennsylvania |law). As such, the effect of a rel ease
is determ ned by the ordinary neaning of its |anguage. Taylor v.
Sol berg, 778 A 2d 664, 667 (Pa. 2001). |If the terns of the

rel ease are clear and unanbi guous, a court should | ook no further
than the release for interpretation, even if the |anguage is

broad and general. 1d. at 667-68.

* This has been the general Anerican rule for quite sone tine.
See, e.q., Joel and Ethan Coen, True Git (Paramount, 2010)

(“STONEHI LL: “1I will pay two hundred dollars to your father’s

estate when | have in ny hand a letter fromyour |awer absol ving

me of all liability fromthe beginning of the world to date.”
MATTIE: “1 cannot accept that. There can be no settlenent after

| leave this office. It will go to law.” STONEH LL: “This is ny
| ast offer. Two hundred and fifty dollars. For that | get the
rel ease previously discussed and | keep your father’s saddle. |
amalso witing off a feed and stabling charge. The gray horse is
not yours to sell. You are an unnatural child.”).
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D Battista executed a series of releases over the
course of the Project, the |ast of which was effective through
August 31, 2008. WMBJ, Ex. H The releases D Battista signed
provide that the “Subcontractor does hereby irrevocably waive and
rel ease the Contractor . . . and Vornado, Inc. (the * Owmer”)

fromand against any and all clains and liens. . . .” [d.
DiBattista also admtted that he agreed to submt parti al
rel eases in order to receive paynent under the Contract. |d.,
Ex. B at 103:4-104:2. Notably, the Contract includes a termthat
provi des, “[u] pon request, the Subcontractor will submt properly
executed rel eases of liens during the progress of the work and
before final paynent is nade.” WM3J, Ex. C at 3.

FGCC cl ainms that the rel eases are unenforceabl e because
they |l ack consideration. But as Judge Schiller noted in Hantnman,
“[t]he consideration for the releases is the sane as the
consideration for [the] Subcontract. Accordingly, no additional
or i ndependent consideration is necessary because the parties
were careful to include the releases as a termof the contract.”
Hant ran, 2008 W. 4072591 at *7.

In addition, even if the rel eases were consi dered
separate fromthe Contract, under Pennsylvania law a witten
rel ease will not be rendered unenforceable for |ack of
consideration if the witing also contains an additional express
statenment that the signer intends to be legally bound. [d.
(citing 33 PA Cons. Stat. Ann. 8 6 (2008)). Just as in Hantnman,

FGCC s rel eases were signed before a notary. The rel eases al so
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i nclude the statenent, “[t]he person signing on behalf of the
Subcontractor represents and warrants that he is duly authorized
and enmpowered to sign and execute this waiver on behalf of the
Subcontractor. In wtness whereof, the Subcontractor has caused
this instrument to be executed in its corporate nane as of [the
date of execution].” WMSJ, Ex. H

FGCC argues that because the Contract only provides for
a release of liens, not a release of liens and clains, the
rel ease only applies to liens. Pl. Resp. at 13-15. But the
Contract refers to the releases, and the releases refer to liens
and clains. W therefore find this argunment unavailing. Even
viewing the facts in the Iight nost favorable to FGCC, a
reasonabl e factfinder could not conclude that the rel eases are
unenforceabl e nor that FGCC did not intend to be legally bound by
them Because we hold as a matter of |law that the rel eases are
enforceabl e, we need not consider Kasco's prom ssory estoppel
argunent. Thus, FGCC cannot collect on any clains that accrued

bef ore August 31, 2008.

2. Wai ver
Kasco next argues that FGCC s clains are barred by
FGCC s failure to (1) obtain Kasco’s witten authorization for
the alleged extra work, (2) conply with the Contract’s notice
provi sions, and (3) provide backup information for its clains.
FGCC contends that Kasco, by its course of conduct with FGCC
t hroughout the Project, waived the requirenment that it obtain

signed, witten authorization for change order work.
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At |l east one court in this district has acknow edged
that contracts requiring witten approval may be strictly

enforced. Allied Fire & Safety Equip. Co., Inc. v. Dick

Enterprises, Inc., 972 F. Supp. 922, 929 (E.D. Pa. 1997) (Joyner,

J.). But under Pennsylvania |law, unless a contract is for a sale
of goods, “[a]n agreenent that prohibits non-witten nodification
may be nodified by subsequent oral agreenent if the parties’
conduct clearly shows the intent to waive the requirenent that

t he anmendnents be made in witing.” Sonerset Community Hosp. V.

Mtchell & Assoc., Inc., 685 A 2d 141, 146 (Pa. Super. C. 1996);

see also Universal Builders, 244 A 2d at 15. Uni versal Buil ders

noted that courts have frequently held that owners nust pay for

extra work done at owners' oral direction. Uni versal Buil ders,

244 A .2d at 15. “An oral contract nodifying a prior witten
contract, however, nust be proved by clear, precise and
convi ncing evidence.” Sonerset, 685 A 2d at 146.

In Universal Builders, the Pennsyl vania Suprene Court

hel d that the Chancellor had correctly found that the defendant
was |iable and had to pay for the extra work in spite of the | ack
of a witten change order because the evidence showed that an
agent of the defendant had requested nmany changes, was i nforned
that they would involve extra cost, and prom sed to pay for them

Uni versal Builders, 244 A . 2d at 15. Thus, we nust determ ne

whet her an agent of Kasco requested the extra work, was inforned
that the extra work would invol ve extra cost, and then pron sed

to pay for it.
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FGCC presents evidence that Gallagher told it to
performextra work and Kasco does not dispute this point. But
Kasco disputes that it approved this work outside of the process
defined in the Contract. Def. Repl. at 17. Kasco admts that
sonmeti mes work woul d begin on a submtted CPR before it had
recei ved a change order from Vornado. Coogan testified,
“[s]onmetinmes [ FGCC woul d begin work before we recei ved a change
order fromthe owner] if we had verbal approval fromthe owner’s
representative.” Def. Repl., Ex. 1 at 65:4-6. Coogan testified
that he could not recall an instance where he gave an oral order
to proceed with extra work without first signing off on a CPR
Id. at 65:16-66:1. Thus, Kasco contends that FGCC had al ways
subm tted a CPR before Kasco gave a verbal order to performthe
wor K.

But DiBattista testified that when changes in the scope
of FGCC s work obligations under the Contract had to be nmade, he
woul d have “numerous conversations with Paul Gallagher requesting
acknow edgnent that Kasco understood that this was a change
condition with increased cost. And in every instance, he
affirmed ny request stating that everybody knew. And once the
cost could be gathered, you know, we would submt.” Pl. Resp.
Ex. G at 34:14-21. Thus, FGCC has presented evidence that
Gal | agher, an agent of Kasco, had requested changes, and that
Gal | agher was in turn infornmed that they would involve extra
cost. FGCC has al so presented evidence that Kasco prom sed to

pay for the requested changes before FGCC started the work.
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DiBattista testified that “[w]e gave thema witten cost. They
ei ther gave us a verbal and followed up with a signed approval or
we never received the signed approval.” [1d. at 35:22-36:1.
Viewing the facts in the [ight nost favorable to the non-noving
party, we find that there is a genuine issue of material fact
with regard to whether the parties orally nodified the Contract.
Respecting notice, the Contract requires that clains be
made “in witing to Contractor’s offices wwthin ten (10) cal endar
days of the occurrence of such claim” MsJ, Ex. C at 6.
Pennsyl vania | aw takes a nore | enient approach to construing
notice provisions in construction contracts whereby the spirit of
the provision, rather than the strict terns, dictates whether a
contractor seeking conpensation for a claimor clainms conplied

wWith the contract’s notice provisions. Janes Corp. v. North

Al |l egheny School Dist., 938 A 2d 474, 486 (Commw. Ct. 2007). But

in Janes Corp., the Commpbnweal th Court noted that the notice

provi sion may be nodified by actual notice only if the defendant
suffered no prejudice by the plaintiff’s failure to submt a
witten claim 1d. at 486-87.

Here, FGCC clains that Kasco was not prejudiced by its
failure to submt witten notice because Kasco accepted final
paynent from Vornado with the know edge that FGCC mai nt ai ned
out standi ng cl ai ns agai nst Kasco. Pl. Resp. at 23. FGCC al so
argues that Kasco never executed a final release in favor of
Vornado. 1d. Therefore, FGCC argues, Kasco cannot now claim

that it was prejudiced by FGCC s | ess formal satisfaction of the
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Contract’s notice provision. [|d. Kasco clains that it was

prej udi ced because it could not verify the alleged extra work nor
tinmely submt the extra work clains to Vornado for paynent. Def.
Repl . at 20.

Al t hough Kasco was under st andably annoyed about FGCC s
failure to pronptly submt its work clains, Kasco has failed to
submt any evidence show ng that it was prejudiced by FGCC s
failure to submt its clainms pronptly. In a May 1, 2009 enuni
from Coogan to DiBattista, after Kasco had asked FGCC to submt
any additional clains within a week (which FGCC failed to do) and
after Kasco had received final paynent from Vornado, Coogan
wr ot e,

W made it very clear that we were expecting

final paynment from Vornado in about a week

and it would be very difficult to go back to

them on any issues that may result from your

claim Since we have now been paid in full

amnot inclined to jepordaize [sic] our

relationship with Vornado by trying to go

back and re-open the job when you did not

hol d up your end of the bargain.

Pl. Resp., Ex. N at 2. FGCC argues that this does not constitute
a final release and therefore no prejudice befell Kasco. ld. at
23. Kasco responds that Coogan testified that Kasco had received
“final paynent on the job” and therefore Kasco executed a fina
release. Def. Repl. at 8; Ex. 1 at 151:9-10. But Coogan al so
testified that he had never seen a formof final release on this
Project that Kasco executed, and that he did not know if one was

ever executed. |d., Ex. E at 43:10-13. Thus, viewing the facts

in the light nost favorable to FGCC, we find that there is a
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genui ne issue of material fact as to whether FGCC s failure to
conply with the Contract’s notice provisions prejudi ced Kasco.
Finally, with regard to the Contract’s backup
i nformation provision, the Contract requires that change order
requests “include back-up information referencing plan nunbers
wi th dates, detail nunbers, specification sections and include
gquantity take-offs and a breakdown of |abor and material costs.”
MBJ, Ex. Cat 6. The Contract also requires that “[a] ny work
provided on a ‘Tine and Material’ (T&W basis shall be evidenced
by work tickets presented daily to Contractor’s field supervisor
for acknow edgnent. No invoices will be processed wthout daily-
signed tickets.” 1d. Kasco argues that FGCC failed to conply
wth this provision. MJ at 25. FGCC responds that the parties,
t hrough their conduct, nodified the Contract’s backup information
provision, and even if they did not, FGCC provided backup
docunentation to its clainms that conplied with the terns of the
Contract. Pl. Resp. at 24.

In Allied Fire, Judge Joyner upheld the provision in

the construction contract requiring the subm ssion of backup

docunentation for change orders. Allied Fire, 972 F. Supp. at

929. Judge Joyner further noted that the purpose of a provision
requiring backup information is to ensure that the contractor has
all the relevant information it needs to assess the
subcontractor’s entitlement to additional funds. Id. Judge
Joyner declined to rule on whether the backup information

provi sion was enforceable. There, a genuine dispute of materi al
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fact remained as to whether the subcontractor had failed to
submt the backup information because it had not received certain
requested docunents fromthe contractor (i.e., it was the
contractor’s fault).

Here, FGCC presents evidence that it supplied the sane
backup information for certain clainms that Kasco paid as it did
for the clains that Kasco now di sputes -- nanely, a single page
menorializing the date the work was perforned, a description of
the work and the anmount for the proposed change, and a second
page with an item zed breakdown of the |abor and material s needed
(or to be supplied) to performthe work. PlI. Resp., Ex. K FGCC
argues that Kasco paid it for change order work that included the
type of backup that Kasco now argues is unacceptabl e under the
terns of the Contract. [d. at 25.

Kasco responds that although Coogan authorized certain
change orders without witten docunentation, this did not
constitute a wai ver because he was able to verify the clains with
Gal | agher and approve what was submitted or negotiate a revised
anount with DiBattista. Def. Repl. at 20-21

We agree with Judge Joyner's assessnent in Allied Fire

that the purpose of the backup docunentation is to ensure that
the contractor has all the relevant information it needs to
assess the subcontractor’s entitlenent to additional funds. Wth
regard to the disputed CPRs, Kasco asserts that it cannot at this
|ate date verify that FGCC actually did the work for which it

cl ai ns damages.
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FGCC counters that it did conply with the Contract when
it submtted its CPRs. FGCC contends that the CPRs contain (1)
the date, (2) a description of the work, and, in sone cases, the
Kasco agent who directed the work, (3) the price of the extra
wor k, and (4) a breakdown of the | abor and naterials necessary to
performthe extra work. Pl. Resp., Ex. K Kasco presents
evidence, in the formof Coogan’s deposition testinony, that (1)
there was nothing in Kasco's daily | og about the work, (2) FGCC
never gave Kasco a tine and material ticket saying that it
perfornmed the work, and (3) no one ever kept tine on the work.
Def. Repl. at 21; Ex. 1 at 96:18-97:11. FGCC does not present
any evidence of daily work tickets; indeed, it admts that it has
none and submtted only the CPRs.

Wt hout an independent nethod of verifying that the
wor k was conpl et ed, Kasco cannot assess whether FGCC is entitled
to additional funds. Thus, with no additional evidence that the
wor k was done besides the CPRs FGCC submtted five nonths after
it allegedly conpleted the work, we hold that FGCC did not conply
with the Contract’s backup information provision. Nor can we on
this record conclude that the Contract was nodified as a matter
of | aw because Kasco presents evidence that, in instances where
FGCC did not submt a daily T&M ticket, Gallagher was on hand to
verify independently that the work was done. Thus, on this
record we hold as a matter of |law that Kasco is entitled to

summary judgnent on FGCC s breach of contract claim

[11. Concl usion
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We stayed the parties’ scheduled arbitration at their
request so that we could di spose of Kasco's notion for sunmary
judgnent as to plaintiff's clains. For the reasons just stated,
we will grant Kasco's notion for summary judgnment on all the
counts of plaintiff’s conplaint and order the Arbitration Cerk
to schedule this case for a pronpt arbitration on Kasco’s

count ercl ai ns.

BY THE COURT:

__\s\Stewart Dal zel |
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FI RST GENERAL CONSTRUCTI ON : CVIL ACTI ON
CORP., | NC. )
V.

KASCO CONSTRUCTION CO., INC., : NO 10- 2655
ORDER

AND NOW this 24th day of My, 2011, upon consideration
of defendant’s notion for summary judgnent (docket entry # 18),
plaintiff’s response thereto (docket entry # 20), and defendant’s
reply (docket entry # 23), and in accordance with the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Def endant’s notion for summary judgnment (docket
entry # 18) is GRANTED,

2. W will enter final judgnent in favor of defendant
and against plaintiff on all of the Counts in plaintiff’s
conpl ai nt; and

3. The Arbitration Cerk shall LIST this case for

arbitration on May 31, 2011 on defendant's countercl ai ns.

BY THE COURT:

__\s\Stewart Dal zell



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FI RST GENERAL CONSTRUCTI ON ) G VIL ACTI ON
CORP., | NC. )
V.
KASCO CONSTRUCTI ON CO., INC., : . NO. 10- 2655
J UDGVENT

AND NOW this 24th day of My, 2011, upon
consi deration of our Menorandum and Order today granting in part
defendant’s nmotion for summary judgnment, JUDGVENT | S ENTERED i n
favor of defendant Kasco Construction Co., Inc., and agai nst
plaintiff First General Construction Corp., Inc., with respect to

all Counts of plaintiff’s conplaint.

BY THE COURT:

__\s\Stewart Dal zell
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