IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN KUHNS;
JOYCE MAZALEWSKI ; and
KATHLEEN TEAY,
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No. 08-cv-02606
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VS.

CI TY OF ALLENTOWN,
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both individually and in his
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ALLENTOMWN WOMEN S CENTER, INC.; and
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APPEARANCES:

CHRI STOPHER A. FERRARA, ESQUI RE
DENI S BRENAN, ESQUI RE
On behalf of Plaintiffs

ROBERT G HANNA, JR, ESQU RE

JAMES D. YOUNG ESQUI RE
On behal f of Defendants City of Allentown and
Chi ef of Police Roger MaclLean

SUSAN FRI ETSCHE, ESQUI RE

THOVAS E. ZEMAITI'S, ESQUI RE
On behal f of Defendants Allentown Wnen' s Center
I nc. and Jenni fer Boul anger

OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the Anended Mti on

for Summary Judgnent of Defendants City of Allentown and Chief of



Pol i ce Roger MacLean, which notion was filed together with a
brief on June 30, 2010, and the Mtion of Defendants All entown
Wnen's Center and Jennifer Boul anger for Summary Judgnent, which
notion was filed with a brief on June 30, 2010. Plaintiffs
responded in opposition to both notions on August 2, 2010.

For the follow ng reasons, | grant the Anmended Mbdtion
for Summary Judgnent of Defendants City of Allentown and Chief of
Pol i ce Roger MaclLean, and | enter judgnent in favor of those
def endants and against plaintiffs on Counts | and | V.

In addition, | grant in part and deny in part the
Motion of Defendants All entown Wnen's Center and Jennifer
Boul anger for Summary Judgnent. Specifically, | grant the latter
notion to the extent it seeks summary judgnent on Count |, and |
deny it to the extent it seeks summary judgnent on Count 1V, and
| enter judgment in favor of those defendants and agai nst
plaintiffs on Count 1.

As a result, the only count remaining in plaintiff’s
Conpl aint is Count IV alleging a Pennsylvania state-law claimfor
publ i c nui sance agai nst defendants Al l entown Wnen's Center, Inc.
and Jenni fer Boul anger.?

JURI SDI CT1 ON

Jurisdiction in this case is based on federal question

jurisdiction pursuant to 28 U.S.C. § 1331.

! By my Order and Opinion dated and filed March 31, 2009, | granted

def endants’ nmotion to dismss Counts Il and 11l of the Conplaint.
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VENUE
Venue is proper pursuant to 28 U.S.C. 8§ 1391(a)(2)
because the events giving rise to plaintiffs’ clains allegedly
occurred in Allentown, Lehigh County, Pennsylvania, which is
within this judicial district.

PROCEDURAL HI STORY

Plaintiffs initiated this action on June 4, 2008 by
filing a four-count civil Conplaint for Injunctive Relief and
Damages (“Conplaint”) against the Gty of Allentown and Chief of
Pol i ce Roger MaclLean (collectively “City defendants”); and the
Al l entown Wonen’s Center, Inc. (“Center”) and its D rector,

Jenni fer Boul anger (collectively “Center defendants”).

Plaintiffs allege that they are pro-life advocates who counsel

and i nform expectant nothers outside of the Center, on Keats
Street in Allentown, Pennsylvania, in an attenpt to persuade them
not to abort their unborn children.

Plaintiffs’ clainms arise fromtwo earlier civil rights

actions in this court, Arietta v. City of Allentown, Cvil Action

nunber 04-cv-226 (“Arietta I”) and Arietta v. Gty of Allentown,

G vil Action nunber 04-cv-5306 (“Arietta I1”). In Arietta I, the

court issued an injunction prohibiting the Gty fromrequiring

“permts” for pro-life advocates’ activities on Keats Street and



permtting plaintiffs to use all of Keats Street for their
advocacy efforts.?

Subsequently, the Gty settled Arietta Il by way of a

Consent Judgnent. |In the Consent Judgnent, plaintiffs agreed not
to use all of Keats Street, and agreed not to go into a 7-foot-
wi de crosswal k running fromthe exit of the Center parking |ot on
the north side of Keats Street to the entrance of the Center on
the south side of Keats Street, at the sanme tinme that Center
clients and staff were in the crosswal k.3

However, plaintiffs allege that under the Consent
Judgnent, they are free to cross Keats Street al ongside the
crosswal k and thereby have access to Center clients and staff
while the clients and staff are in the crosswalk.* Plaintiffs
al l ege that defendants have obstructed such access by hol di ng
tarps across Keats Street, creating a “human shield” around
Center clients, and shouting or otherw se creating vocal noise to
drown out plaintiffs’ verbal advocacy.?®

The Conplaint alleged three clains under 42 U. S C
8§ 1983 for violations of rights pursuant to the First and

Fourteenth Anendments to the United States Constitution

Conpl aint, T 26.
Conpl aint, T 29.
Conpl aint, T 30.

Conpl aint, T 24.



(Count 1), the Pennsylvania Constitution (Count 11), and the
Equal Protection clause of the Fourteenth Amendnent (Count 111).
Count 1V alleges a Pennsylvania state-law claimfor public

nui sance.

The City defendants filed their Answer on July 23,
2008. On July 24, 2008, the Center defendants filed a notion to
dismss. By ny Order and Opinion dated and filed March 31, 2009,
the Center defendants’ notion to dism ss was granted in part and
denied in part, and Counts Il and Il of the Conplaint were
dismssed in their entirety. The Center defendants answered
Counts | and IV on April 24, 20009.

By notion filed August 20, 2009, the Center defendants
sought reconsideration of the March 31, 2009 Order and Opi nion,
contending that Counts |I and IV should also be dismssed in |ight
of the United States Supreme Court’s intervening ruling in

Ashcroft v. Igbal, us __, 129 S C. 1937, 173 L.Ed.2d 868

(2009). The nmotion for reconsideration was denied by ny O der
dated February 9, 2010. Thus, the remaining operative clainms as
of that date were Counts | and IV against all defendants.

The Gty defendants filed a notion for sunmary judgnent
on March 1, 2010 and an anended notion for sunmary judgnment, now
before the court, on June 30, 2010. The original notion was
di sm ssed as noot by ny Order dated August 2, 2010. The Center

defendants filed their notion for summary judgnent on June 30,
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2010. Plaintiffs filed one brief in response to both notions on
August 2, 2010.°

The Center defendants filed a reply brief on August 23,
2010. The Cty defendants filed a reply brief on August 25,
2010. On Cctober 1, 2010, | heard oral argument on the notions
and took the matter under advisenent. Hence this Opinion.

SUMVARY OF DECI SI ON

In Count | of their Conplaint, plaintiffs Kathleen
Kuhns, Joyce Mazal ewski and Kat hl een Teay bring an action under
42 U.S.C. § 1983 against defendants City of Allentown, Chief of
Pol i ce Roger MacLean, Allentown Wnen's Center, Inc., and its
Director, Jennifer Boulanger. 1In Count | plaintiffs allege that
al | defendants have acted in concert to deprive themof their

right to free speech under the First Anendnent to the United

States Constitution nmade applicable to the states under the

6 Al t hough the City defendants’ anended notion for sunmmary judgment

i ncl uded nunerous factual avernents, it did not include a separate short
conci se statenent, in nunbered paragraphs, of undisputed material facts, as
required by nmy August 13, 2009 Rule 16 Status Conference Order. Therefore, by
Order dated August 2, 2010, | directed the City defendants to supplement their
notion by filing such a statenment, which they did on August 10, 2010.

Plaintiff's August 2, 2010 conprehensive response in opposition to
both notions for summary judgnment included a statenent in response to the
Center defendants’ concise statenent of undisputed material facts, as well as
a statenent in response to the factual avernents set forth in the City
def endants’ anended notion. On August 16, 2010, plaintiffs filed Plaintiffs
Response to Statenment of Material “Undi sputed” Facts of Defendants City of
Al l entown and Roger MacLean (ECF Doc. 99).

Al though plaintiffs’ two statements in response to the Cty
def endants’ factual avernents are largely sinilar, | have considered
plaintiffs’ later filing, that is, the August 16, 2010 response, and any
reference in this Opinion to plaintiffs’ response to the Cty defendants’
statenent of undisputed facts refers to that docunent.
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Fourteenth Amendnent.

For the reasons expressed below, | concl uded that
because plaintiffs’ alleged harmwas not caused by a
constitutional violation, neither defendant Cty nor defendant
Chief of Police is |liable under Section 1983. Therefore, |
granted sunmary judgnent to the Cty defendants on Count 1I.

To state a clai munder Section 1983, a plaintiff nust
al l ege that defendant, acting under color of state |aw, deprived
plaintiff of a federal constitutional or statutory right. A
def endant acts under color of state | aw when he exerci ses power
possessed by virtue of state |aw and nade possi ble only because
the wongdoer is clothed with the authority of state |aw

The Center defendants are each private parties who are
ordinarily not state actors. However, otherw se private acts are
performed under color of state |aw for purposes of 42 U S. C
8§ 1983 when they are part of a conspiracy with state officials.
Thus, a private party defendant, whether an entity or individual,
may be deened to be a state actor for the purposes of Section
1983 liability where the private party conspires with a
governnent official.

| concluded that plaintiffs have not sufficiently
al l eged a pre-arranged plan or collaborative rel ationship between
def endant Center and its Director, on the one hand, and the City

def endants, on the other, which would i mhue the Center defendants



with state power sufficient to render themstate actors for

pur poses of Section 1983 liability. | also concluded that
plaintiffs have not adduced sufficient evidence fromwhich a
neutral factfinder could conclude that defendants engaged in a
civil conspiracy to violate plaintiffs’ constitutional rights.
Therefore, | granted sunmary judgnment to the Center defendants on
Count 1.

In Count 1V, plaintiffs allege that all defendants
created a public nuisance in violation of Pennsylvania state | aw
The only harmwhich plaintiffs allege against the Gty defendants
inthis regard is that they have engaged i n conduct which
unreasonably interferes with constitutional and civil rights of
the plaintiffs that are common to the general public.

Because | have concluded that the Gty defendants have
not violated plaintiffs’ rights, plaintiffs’ public nuisance
claimnecessarily fails against those defendants. Additionally,
Count 1V against the City defendants is barred by the
Pennsyl vania Political Subdivision Tort Cains Act, 42 Pa.C S A
88 8541-8564.

Regarding Count 1V, plaintiffs allege that the Center
def endants created a public nuisance by bl ocki ng pedestrian and
notor vehicle traffic alongside the Center on Keats Street, by
enploying individuals to forma human shield or “scrunf around

expectant nothers as they wal k across Keats Street fromthe
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parking lot to the Center, and by shouting or otherw se creating
noi se.” Al though the Center defendants aver that they are
necessarily entitled to summary judgnent on Count |V because
plaintiffs’ constitutional clains fail, they do not address
whet her the escorts’ actions anount to a public nuisance
irrespective of the constitutional claim

Whet her there is a public right is a question of |aw,
but whether an interference is unreasonable is a question of
fact. Because the Center defendants do not address either aspect
other than to assert that plaintiffs have not established a
conspiracy, | cannot conclude that the Center defendants are
entitled to summary judgnent on Count |V, and | deny their notion
to that extent.

STANDARD OF REVI EW

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment

as a matter of law” Fed.R Cv.P. 56(c). See also Anderson v.

Li berty Lobby, Inc., 477 U.S. 242, 247, 106 S.Ct. 2505,

2509- 2510, 91 L. Ed.2d 202, 211 (1986); Federal Home Loan Mortgage

Corporation v. Scottsdal e | nsurance Conpany, 316 F.3d 431, 443

See Conpl aint, 19 23-24, which are incorporated into Count IV at
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(3d CGr. 2003). Only facts that may affect the outcone of a case
are “material”. Mreover, all reasonable inferences fromthe
record are drawn in favor of the non-nmovant. Anderson
477 U. S. at 255, 106 S.Ct. at 2513, 91 L.Ed.2d at 216.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Gr. 2000). Plaintiffs cannot
avert summary judgnent with speculation or by resting on the

all egations in their pleadings, but rather they nust present
conpetent evidence fromwhich a jury could reasonably find in

their favor. Ri dgewood Board of Education v. N.E. for ME.

172 F.3d 238, 252 (3d Cr. 1999); Wods v. Bentsen,

889 F.Supp. 179, 184 (E.D.Pa. 1995).
FACTS

Based upon the pleadings, record papers, exhibits, and
the parties’ respective concise statenents of undi sputed facts,
the pertinent facts for purposes of the notion for summary
judgnent are as foll ows.

The Center is a private clinic which provides
counsel i ng and nedi cal services, including abortion services.
Def endant Jennifer Boul anger is the Center’s Director. The

Center is located within the jurisdiction of the Allentown Police
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Departnent. Defendant Roger MaclLean is the Allentown Chief of
Police.®
Two plaintiffs in this matter, Kathleen R Kuhns and

Kat hl een Teay, were plaintiffs in Arietta Il. Plaintiff Kuhns

was also a plaintiff in Arietta I.° Neither the Center nor

def endant Boul anger was a party to Arietta | or Arietta II.1

In Arietta Il, both plaintiffs Kuhns and Teay signed a

conprehensi ve Settl enent Agreenent [and] General Rel ease
(“Settlenment Agreenent”), to which was appended a Consent
Judgnent whi ch was approved by nmy July 12, 2007 Order entering

final judgment in Arietta Il.* In the Settlenent Agreenent,

plaintiffs Kuhns and Teay are identified as “Rel easors” and the
City is identified as a “Rel easee”. !?

The Consent Judgnment created detailed rul es governing
t he conduct of police and pro-life advocates at and around the

entrance to the Center. Specifically, it created a seven-foot-

8 Plaintiffs’ Response to Statenent of “Undi sputed” Facts by

Def endants Al l entown Wnen's Center and Jennifer Boul anger, 91 2-5.

9
facts, | 7.

10

Plaintiffs’ response to Center defendants’ statenment of undisputed

Al t hough the Center attenpted to intervene in Arietta Il, the Cty
and individual Arietta Il defendants opposed the Center’s notion to intervene,
and the motion to intervene was denied. Plaintiffs’ response to Center

def endants’ statenent of undisputed facts, 1 13-16

1 Plaintiffs’ response to Center defendants’ statenment of undisputed
facts, 1 8; see also Mtion of Defendants All entown Wnen' s Center and
Jenni fer Boul anger for Summary Judgnent (“Center defendants’ summary judgnent

notion”), Exhibit C (July 12, 2007 Order) and Exhibit D (Consent Judgnent).
12
Agr eenent) .

Center defendants’ summary judgment notion, Exhibit E (Settlenent
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w de crosswal k spanning Keats Street, connecting the Center’s
parking lot and the entrance to the Center. Additionally, it
created a four-foot-w de pai nted wal kway on Keats Street,

adj acent to the Center’s parking |ot.

Plaintiff Mazal ewski stated at her February 24, 2010
deposition that she is not making any claimin this |awsuit
concerning any activities prior to 2006.* Plaintiff Mzal ewski
has never been arrested in connection with her activity at the
Center.

After entry of the Consent Judgnent, volunteer escorts
at the Center began using tarps along the crosswal k on Keats
Street. ! Defendant Boul anger testified at her March 16, 2010
deposition that the tarps are not held until soneone going into

the building is right in front of the crosswal k. The Center

13 Plaintiffs’ response to Center defendants’ statenment of undisputed

facts, T 20, 22; Center defendants’ sumary judgnment notion, Exhibit G
(excerpt of Deposition of Joyce Mazal ewski dated February 24, 2010), page 108,
l[ines 3-6. An excerpt of plaintiff Mazal ewski’s February 24, 2010 deposition
is also attached to the Anended Motion for Sunmary Judgnent of Defendants City
of Allentown and Chief of Police Roger MaclLean (“City defendants’ sumary
judgnent notion”) as Exhibit K Collectively, | refer to the excerpts of
plaintiff Mizal ewski’s deposition as the “Mazal ewski deposition”.

14 Mazal ewski deposition, page 113, |line 25 through page 114, |ine 3.

1 Center defendants’ statenent of undisputed facts, | 23;
Plaintiffs’ response to Center defendants’ statenment of undisputed facts,
1 23.

16 Cty defendants’ summary judgnent notion, Exhibit F (excerpt of
Deposition of Jennifer Boul anger Anestad dated March 16, 2010), page 93,
lines 19-20. See also Center defendants’ statenent of undisputed facts, | 23;
plaintiffs’ response, | 23.

(Footnote 16 continued):

(Continuation of footnote 16):

An excerpt of defendant Boul anger’s March 16, 2010 deposition is
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did not obtain permssion fromthe City before using the tarps.?'’
On several occasions, plaintiffs’ counsel conplained to the City
about defendants’ use of the tarps.?!®

On Decenber 13, 2007 and Decenber 20, 2007, Denis
Brenan, Esquire, co-counsel for plaintiffs, wote to the Cty
conpl ai ni ng about the use of the tarps and summari zi ng repeated
correspondence with the City about the tarps.? The Gty asked
plaintiffs’ counsel for photographic evidence of the use of
tarps.? Plaintiffs’ counsel provided the City with a video

tape.?* Thereafter, Attorney Brenan again wote to counsel for

the Gty by letter dated March 17, 2008 conpl ai ni ng about the

al so attached to the Center defendants’ summary judgnent notion as Exhibit H
Collectively, | refer to the excerpts of defendant Boul anger’s deposition as
t he “Boul anger deposition”

17
facts, 1 26.

18
facts, 1 33.

19

Plaintiffs’ response to Center defendants’ statenment of undisputed

Plaintiffs’ response to Center defendants’ statenment of undisputed

Plaintiffs’ response to Center defendants’ statenment of undisputed
facts, 1 34; see also Center defendants’ summary judgnent notion, Exhibit M
(Decenber 13, 2007 letter from Attorney Brenan to Robert E. Gol dnman, Esquire)
and Exhibit N (Decenber 20, 2007 letter fromAttorney Brenan to City Solicitor
Jerry A. Snyder).

20 Plaintiffs’ response to Center defendants’ statenment of undisputed
facts, T 37; see also Center defendants’ sumary judgnment notion, Exhibit O

21
facts, { 38.

Plaintiffs’ response to Center defendants’ statenment of undisputed
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chal l enged activity. ??

By letter to Robert E. Gol dnman, Esquire® dated
January 15, 2008, Attorney Brenan acknow edged that Attorney
Gol dman was “unaware of any City official who authorized or
granted a privilege to Allentown Wnen's Center (AW) wth
respect to its conduct in using tarps on both sides of the
corridor between AWC s parking lot and its abortion facility” and
stated that Attorney Brenan would “advise the court [in a private
crimnal dispute] that the Gty has neither authorized nor
granted any privilege to AWC. " 24

In October 2007, the Cty informed the Center that the
City would not press charges or take any action agai nst any
person at the Center unless there is athreat tolife or a
person. By letter dated May 16, 2008, Allentown City Solicitor

Jerry A. Snyder advised Al entown Assistant Chief of Police

Joseph N. Hanna that “the City is neither an advocate for the

22 Plaintiffs’ response to Center defendants’ statenment of undisputed

facts, { 40; see also Center defendants’ summary judgnment notion, Exhibit O
(March 17, 2008 letter from Attorney Brenan to Attorney Gol dman).

23 | take judicial notice of the fact that Attorney CGol dman was

co-counsel for the City in Arietta Il. See Civil Action No. 04-cv-5306,
Docurent 183 (Entry of Appearance).

24 Plaintiffs’ response to Center defendants’ statenment of undisputed

facts, { 41, see also Center defendants’ summary judgnent notion, Exhibit T
(January 15, 2008 letter fromAttorney Brenan to Attorney Gol dman).
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protestors nor an advocate for the Whnen's Center.”?

According to the Allentown Police Departnment command
meeting mnutes of April 18, 2007 and June 25, 2008, Assi stant
Chi ef Hanna advised officers to “treat the Winen's Center with a
hands- of f approach” and that the Departnment needed to “remain
neutral” regarding protests at the Center.?® Additionally,
according to command neeting mnutes fromJuly 11, 2007, “Al
conplaints will be handled on a case by case basis. The
departnment will nake arrests if warranted but does not want to be
in the referee position between the two parties.”?

Al t hough the Police Departnent responded to a conpl aint
that plaintiff Kuhns violated the Consent Judgnent by stepping
into the crosswal k, she was not charged with any of fense.?®

There have been no arrests of denonstrators at the Center since

25 Cty defendants’ summary judgnent notion, Exhibit A, see also
Plaintiffs’ Response Statenment of Material “Undisputed” Facts of Defendants
City of Allentown and Roger MaclLean (ECF Doc. 99), 1 2.

26 Cty defendants’ sunmmary judgnent notion, Exhibits B and C
see also plaintiffs’ response to City defendants’ statenent of undi sputed
facts, 1 3.

27 Plaintiffs’ response to Center defendants’ statenment of undisputed
facts, § 42; Center defendants’ summary judgnment notion, Exhibit W

28 Cty defendants’ sunmary judgrment notion, Exhibit E
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t he Consent Judgnent was entered, and no pro-life advocates have
been convicted of any of fenses.?®

Assi stant Chi ef Hanna advi sed def endant Boul anger that,
based on his interpretation of the Consent Judgnent, pro-life
advocates were permtted to reach their arns inside the
crosswal k. 3° Def endant Boul anger has not had any face-to-face
nmeetings with defendant Police Chief MacLean, but she had one
neeting with the City Myor. 3

Def endant Boul anger did not advise the City or any of
its representatives that the Center intended to use the tarps. 32
However, when asked, she advised Assistant Chief Hanna that the
tarps were hand-hel d, as opposed to stationary.3® Defendant
Boul anger testified at her deposition that tarps are not used at
the Center until soneone going into the building is right in

front of the crosswal k. 3*

29 Cty defendants’ summary judgnent notion, Exhibit J (Deposition
of Kat hl een Kuhns dated March 4, 2010), page 47, lines 21-23; City defendants
sunmary judgnent notion, Exhibit G (Deposition of Assistant Chief Joseph N
Hanna dated March 18, 2010), page 87, lines 305. | note that an excerpt of
Assi stant Chief Hanna's March 18, 2010 deposition is also attached to the
Center defendants’ summary judgment notion as Exhibit J. Collectively, |
refer to the excerpts of Assistant Chief Hanna' s deposition as the “Hanna
deposi tion”.

30 Boul anger deposition, page 64, |ines 4-6.

31 Boul anger deposition, page 85, |lines 10-15; page 86, |ines 10-14.

32 Boul anger deposition, page 102, lines 1-4.

33 Boul anger deposition, page 104, line 25 to page 105, line 2.

34 Boul anger deposition, page 93, |ines 19-20.
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Def endant Boul anger has never di scussed the use of
tarps with Chief MacLean, the Mayor, or the City Solicitor.3
Mor eover, Chief MacLean has not spoken to defendant Boul anger

since the settlenent of Arietta Il.% Assistant Chi ef Hanna

testified at his March 18, 2010 deposition that he “had a
prof essional relationship with Jennifer Boul anger” and that he
“under st ood the chall enges they had in operating a business, and
equal Il y understood the passion behind the pro-life advocates”.
He also testified that he “tried to maintain a neutrality and
di ssem nate that down through the ranks and to patrol officers
t hat woul d be responding [at the Center].”?

By |letter dated May 16, 2008, City Solicitor Snyder
advi sed Assistant Chief Hanna that he had reviewed a tape
provi ded by the Center to the Departnent depicting a conpilation
of multiple incidents at the Center, concluding that he “woul d
not recommend a prosecution based on the evidence as conpiled in
this videotape.” He further concluded that he woul d “not
recommend any action on behalf of the City alleging that the

pro-life advocates are in violation of the stipulation in

35 Boul anger deposition, page 107, line 24 to page 108, |ine 5.

Al t hough plaintiffs aver in their response to the City defendants’ statenent
of undi sputed facts that this fact is denied, they offer no specific citation
to the record which woul d support the conclusion that there is a genuine issue
of material fact on this point, as required by ny Rule 16 Status Conference
Order dated August 13, 2009. Accordingly, | consider this fact undi sputed.

36 Cty defendants’ sunmary judgnment notion, Exhibit H (Deposition of
Chi ef Roger MaclLean dated March 22, 2010), page 58, lines 15-18

37 Plaintiffs’ response to Center defendants’ statenment of undisputed
facts, 11 43-44; Hanna deposition, page 84, lines 10-19.
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Arietta |.”738
In his May 16, 2008 |letter, Gty Solicitor Snyder also
advi sed Assistant Chief Hanna that

[a]s you and | have previously discussed any
evidence fromeither the protestors or the Wnen’'s
Center of alleged crimnal violations will be
revi ewed t horoughly, hence in the future M.

Boul anger should feel free to forward additional
tapes or evidence to us for review. \Wiile both
the protestors and Ms. Boul anger have wi dely

di vergent interests, they will be treated no
differently than any other citizen of the Gty of
Al lentown, as the City is neither an advocate for
the protestors nor an advocate for the Wnen's
Center. 3

There are tinmes when pro-life advocates are in the part
of Keats Street where cars travel.* |n Decenber 2009, pro-life
advocates placed a manger scene at the Center, which the Center
reported to the Departnent. No one was arrested as a result of

t hat conpl aint.*

CONTENTI ONS OF THE PARTI ES

38 Plaintiffs’ response to Center defendants’ statenment of undisputed
facts, | 46; Center defendants’ summary judgment notion, Exhibit Z (May 16
2008 letter fromSolicitor Snyder to Assistant Chief Hanna).

39 Plaintiffs’ response to Center defendants’ statenment of undisputed
facts, { 47; Center defendants’ summary judgnent notion, Exhibit Z.

40 Mazal ewski deposition, page 132, lines 6-9.

41 Boul anger deposition, page 131, line 12 to page 132, line 17.
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Contentions of City Defendants

The City defendants contend that they are entitled to
summary judgnment on both remaining counts (Counts | and |V) of
plaintiffs’ Conplaint for three reasons.

First, they contend that plaintiffs have adduced no
evi dence from which a reasonabl e inference could be drawn that
the Gty has a custom practice, or policy that caused any
violation of plaintiffs’ First or Fourteenth Amendnent rights.
Specifically, they aver that the Gty was not an advocate for
either the pro-life advocates or the Center, and that the Cty’s
neutral stance is evidenced by a May 16, 2008 letter fromthe
City Solicitor to Assistant Chief of Police Joseph Hanna** as
wel |l as Police Departnment conmand neeting mnutes fromApril 18,
2007 and June 25, 2008. %

The Gty further contends that although its Police
Departnent responded to several conplaints since the Consent
Judgnent was entered, it has not issued any citations agai nst
either the Center or the plaintiffs. Moreover, the Gty avers
that the Gty told the Center that the Center could not use
stationary tarps and could not use tarps in a way which would
i npede the flow of traffic. The Cty asserts that Assistant

Chi ef Hanna never encouraged the Center or defendant Boul anger to

42 City defendants’ summary judgment notion, Exhibit A

43 City defendants’ summary judgment notion, Exhibits B and C
respectively.
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continue to use tarps, and that defendant Boul anger did not
advise the Cty that the Center intended to use tarps prior to
usi ng them

Thus, the Cty defendants contend there is no record
evi dence to support a conclusion that there was a conspiracy or
agreenent between the City and the Center, and that the
undi sputed facts are that the Gty has naintained a neutral
position regarding the Center and plaintiffs. Accordingly, the
City contends it is entitled to summary judgnment on Count |I.

Second, the Gty defendants contend that defendant
Chi ef MaclLean is entitled to sunmary judgnment in his favor on
Counts | and IV because the undi sputed facts show that he had no
personal involvenent in the alleged violation of plaintiffs’
First or Fourteenth Amendnent rights, and had no invol venent in
creating a public nuisance.

Specifically, the Gty defendants assert that “[t] here
is no evidence of allegations of personal direction by Mving
Def endant MacLean with regard to the activity by the [Center]

Def endant s” and that defendant MacLean has not spoken to

def endant Boul anger since the settlenent of Arietta Il.% The

City defendants further aver that there is no evidence that
def endant MacLean had actual know edge and acqui esced in the

violation of plaintiffs’ First or Fourteenth Amendnent rights.

a4 City defendants’ brief, page 10.
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Therefore, the Gty defendants contend that defendant MacLean is
entitled to sunmary judgnment on both remaini ng counts.

Third, the Gty defendants contend they are immune from
plaintiffs’ Count IV claimfor public nuisance pursuant to the
Pennsyl vania Political Subdivision Tort Cains Act, 42 Pa.C S A
88 8541-8564, which provides |ocal agencies with statutory
immunity fromsuit on state tort clainms. They aver that under
the act, defendant MacLean is liable only to the extent the Cty
is |iable, because he is an enployee of the Gty and the alleged
acts fall within the scope of duties of his office.

The City defendants contend that the Political
Subdi vision Tort Cl ains Act provides inmunity except in eight
specifically enunerated situations, none of which apply here; and
the “willful m sconduct” provision does not apply because there
is no evidence that either the City or defendant MacLean nmade an
intentional attenpt to unreasonably interfere with plaintiffs
rights.

Accordingly, the City defendants aver that they are
entitled to sunmary judgnent in their favor on Counts | and IV.

Contenti ons of Center Defendants

The Center defendants contend that they are entitled to
summary judgnent in their favor on Counts | and |V because

pl aintiffs have adduced no evi dence of a conspiracy between the
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Center and the City to interfere with plaintiffs’ exercise of
First Amendnent rights.

Moreover, the Center defendants aver that plaintiffs
have no claimagainst the Center, even if the Center is legally
responsi ble for the acts of the escorts, because plaintiffs fai
to show state action. The Center defendants assert that because
the Center and escorts are private parties who do not act under
color of state law, they cannot violate plaintiffs’
constitutional rights. They further aver that the only activity
by the City is its unilateral decision not to take action to stop
escorts at the Center fromengaging in the challenged activity.
They contend that the decision not to stop the escorts cannot
formthe basis of a Section 1983 clai mbecause it fails the
“action” conponent of “state action”.?®

The Center defendants al so argue that plaintiffs cannot
pursue any clains on the basis of activity which occurred before

the Arietta Il settlenment because plaintiffs Kuhns and Teay are

bound by the rel ease provisions of the settlenent agreenent.

Specifically, they contend that the Arietta Il settl enent

agreenent contains a general release which releases all clains
those plaintiffs (including plaintiffs Kuhns and Teay) may have

had against the Cty.

4° The Center defendants further aver that the City’'s decision not to

stop the escorts was appropriate because the escorts (and the Center) are not
bound by the Arietta Il settlenment, and therefore the City would have no | ega
basis on which to stop the escorts’ activities.
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According to the Center defendants, this rel ease
extends to defendant Chief MaclLean, as well as “all persons
acting through, under or in concert with” the Gty. Thus, they
contend that to the extent plaintiffs allege that the City

conspired with the Center before the Arietta Il settlenent, such

claims woul d al so be rel eased under the settlenent agreenent.
The Center defendants aver that plaintiff Mzal ewski

al so cannot maintain an action for any purported acts which

occurred prior to fall 2006, even though she was not a plaintiff

in Arietta Il, because she admtted in her deposition® that she

did not begin protesting regularly at the Center until fall 2006.
Thus, she | acks standing to challenge any activity which took
pl ace before then.

Finally, the Center defendants contend that plaintiffs’
state-law public nuisance claimfails because the claimis
prem sed on a conspiracy between the City and the Center, which
plaintiffs have failed to prove. Specifically, they aver that
plaintiffs cannot show a “particular harni for purposes of
establishing a public nuisance in this context unless their First
Amendnent rights have been violated. (The Center defendants aver
that “Wthout a conspiracy, the Wonen’s Center, as a purely
private actor, cannot have violated the protesters’ First

Amendnent rights, and without a constitutional violation, the

46 See Mazal ewski deposition, pages 107-108.
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protesters have not suffered any particular harm not equally
suffered by any ot her nenber of the public.”?)

Accordingly, the Center defendants contend they are
entitled to summary judgnent on Counts | and | V.

Plaintiffs' Contentions

As an initial matter, plaintiffs assert that they are
not pursuing any clainms against the Gty defendants based on acts

commtted before the Arietta Il settlenent, and that the pre-

settlenment acts of the City defendants have been pled only for
hi storical context. They further aver that plaintiff Mzal ewski
is not pursuing any clains based on acts which occurred before
she becane a pro-life advocate at the Center in 2006.

Plaintiffs contend that record evidence supports their
claimthat the Center’s conduct is under color of state |aw and
that all defendants are |iable under 8§ 1983. They further
contend that a tacit agreenent suffices to establish a civil
conspiracy, and that there is circunstantial and direct evidence
showi ng that the Gty has “aided and abetted [the Center]
according to an understandi ng and conmon purpose of devising a
way to nullify the exercise of plaintiffs’ First Amendnent

ri ghts”.*

Center defendants’ brief, page 21.

48 Plaintiffs' brief, page 19.
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Specifically,* plaintiffs contend there is record

evi dence supporting findings that, anong other things,

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

Assi stant Police Chief Hanna approved the use
of tarps.

An investigating officer’s report noted that
using tarps to wall off the crosswal k was
approved “per adm nistration”.

Def endant Boul anger sent Assi stant Chief
Hanna a box of cookies in “appreciation”
after the Gty approved the action.

The City opined that a stationary canopy
woul d violate the consent judgnent but that
tarps “raised up to shield the clients’
identity fromthe protesters” and then taken
down agai n woul d not.

Assi stant Chief Hanna confirned the Cty’'s
approval of the Center’s use of the tarps in
an email to defendant Boul anger, who replied
that the tarps “effectively help us get in

t he door w thout being hit by arns and
panmphl et s”.

Def endant Boul anger further advised Assi stant
Chi ef Hanna that the tarps “seemto hel p”.

At a command neeting attended by the Police
Departnent’s “command structure”, the policy
was confirmed and the manner in which the
tarps may be used was prescribed; and

Def endant Chi ef MacLean was fully aware of
Assi stant Chi ef Hanna's acti ons and
deci si ons.

Plaintiffs suggest that these facts constitute evidence

of an agreenent between the City and the Center and at | east show

i nt enti onal

tol erance or a policy of “look[ing] the other way”

See plaintiffs’ brief, page 20.
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when private parties violate constitutional rights. Plaintiffs
contend that this amunts to the Cty authorizing the Center to
subvert the Consent Judgnent, “thus engaging in joint

action with the private party to nmake a nockery of its settlenent
with the plaintiffs”.?

Moreover, plaintiffs contend that the Gty is directly
liable for the civil rights violations because it had a policy or
custom of | ooking the other way where the Center is concerned.
They further assert that defendant MacLean was personally
i nvol ved because he participated in command neetings and had full
know edge and approval of the Cty’'s policy of “authorizing [the
Center’s] conduct ‘unless sonething life threatening occurs’”.>!

In addition, plaintiffs argue that the Cty had the
right, and was obligated, to prevent the Center fromviolating
plaintiffs’ First Amendnent rights. They contend that the
Consent Judgnment in Arietta Il establishes that their activities
are effectively a public forum denonstration which has been
aut hori zed by permt, and therefore the City has an “interest in
ensuring that a permt-holder can use the permt for the purpose
for which it was obtained”, including the “rights of police

officers to prevent counter-denonstrators fromdi srupting or

=0 Plaintiffs' brief, page 23.

°1 Plaintiffs' brief, page 25.
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interfering with the nessage of the permt-holder.” Startzell v.

City of Philadel phia, 533 F.3d 183, 198-199 (3d Cr. 2008).

Additionally, plaintiffs assert that by approving the
Center’s obstruction of plaintiffs’ access to the crosswal k by
using tarps, bodies and noise, the Gty is violating the Consent
Judgnent (by which plaintiffs agreed to stay outside the
crosswal k while Center-rel ated persons are using it in exchange
for plaintiffs’ ability to walk on either side of the crosswal k
to “counsel wonen and offer themliterature”)®. Plaintiffs aver
that the Center is only able to shut down their denonstration
because the City has acted jointly with the Center to effectively
“turn a public foruminto a private corridor for a | ong-favored
business in violation of the City's duties to plaintiffs.”3

Moreover, plaintiffs argue that although they have not

moved for summary judgnent, this court should sua sponte grant

summary judgnent to plaintiffs as the nonnoving party on the
First Amendnent claim |In support of this assertion, plaintiffs
aver that there is evidence which establishes, as a matter of
law, that the Center and City have acted jointly to violate
plaintiffs’ First Amendnent rights and to subvert the Consent

Judgnent .

52 Plaintiffs' brief, page 29.

23 Plaintiffs' brief, page 30.
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Finally, regarding Count 1V, plaintiffs argue that the
Cty is not immune fromliability on the public nuisance claim
because the Pennsylvania Political Subdivision Tort Cainms Act
does not provide immunity in cases of “willful m sconduct” by an
enpl oyee. They contend that because the Gty defendants desired
to bring about the violation of plaintiffs rights, they have
engaged in wllful msconduct which is not protected by the act.

DI SCUSSI ON

Count |
Section 1983
Plaintiffs’ constitutional clains are actionable
agai nst defendants through 42 U S.C. 8§ 1983. Section 1983 is an
enabling statute that does not create any substantive rights, but

provides a renedy for the violation of federal constitutional or

statutory rights. Guenke v. Seip, 225 F.3d 290, 298 (3d Cr.

2000) .
Section 1983 st at es:

Every person who, under color of any statute,

ordi nance, regulation, custom or usage, of any
State or Territory or the District of Colunbia,
subj ects, or causes to be subjected, any citizen
of the United States or other person wthin the
jurisdiction thereof to the deprivation of any
rights, privileges or immunities secured by the
Constitution and | aws, shall be liable to the
party injured in an action at law, suit in equity,
or other proper proceeding for redress.

42 U S.C. § 1983.
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Thus, to state a claimunder § 1983, a plaintiff nust
al l ege that defendant, acting under color of state |aw, deprived
plaintiff of a federal constitutional or statutory right.

Chainey v. Street, 523 F.3d 200, 219 (3d G r. 2008)(quoting

Kaucher v. County of Bucks, 455 F.3d 418, 423 (3d Cr. 2006)).

A defendant acts under color of state | aw when he
exerci ses power “possessed by virtue of state | aw and nade
possi bl e only because the wongdoer is clothed with the authority

of state law.” West v. Atkins, 487 U. S. 42, 49, 108 S. Ct. 2250,

2255, 101 L. Ed.2d 40, 49 (1988); Bonenberger v. Plynouth

Townshi p, 132 F.3d 20, 23 (3d Cr. 1997).
Muni ci pal Liability
Muni cipalities are considered “persons” under 8§ 1983
and may be held |iable for constitutional torts if two
prerequisites are net: (1) the plaintiff’s harmwas caused by a
constitutional deprivation; and (2) the municipal entity is

responsible for that violation. Collins v. Gty of Harker

Hei ghts, 503 U. S. 115, 120, 112 S.Ct. 1061, 1066,
117 L. Ed.2d 261, 270 (1992).

A nmunicipality cannot be held vicariously liable for
the constitutional violations of its agents under a theory of

respondeat superior. Langford v. Atlantic Gty, 235 F. 3d 845,

847 (3d Gr. 2000). Instead, nunicipal entities are only liable

under 8§ 1983 “when execution of a governnent’s policy or custom
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whet her made by its | awrakers or by those whose edicts or acts
may fairly be said to represent official policy, inflicts the
injury that the governnment as an entity is responsible for under

§ 1983.” NMonell v. Departnent of Social Services of the Cty of

New York, 436 U.S. 658, 694, 98 S.Ct 2018, 2037-2038,
56 L.Ed.2d 611, 638 (1978).

For purposes of 8§ 1983, a nunicipal policy is a
statenent, ordinance, regul ation, or decision officially adopted
and pronul gated by a governnent body’'s officers. Monell,

436 U.S. at 690, 98 S.Ct. at 2035-2036, 56 L.Ed.2d at 635. Thus,
muni ci palities are liable only for “deprivations resulting from
the decisions of its duly constituted | egislative body or of
those officials whose acts may fairly be said to be those of the

muni cipality.” Board of the County Conm ssioners v. Brown,

520 U. S. 397, 403-404, 117 S.Ct. 1382, 1388, 137 L.Ed.2d 626, 639
(1997). A custommay lead to municipal liability if “the
relevant practice is so widespread as to have the force of |aw’,
even though not formally adopted by the municipality. 1d.

Here, plaintiffs allege that defendants have acted in
concert to deprive themof their First Arendnent right to free
speech. “The right of free speech is guaranteed every citizen
that he may reach the mnds of wlling |listeners and to do so
there nmust be opportunity to win their attention.” Kovacs V.

Cooper, 336 U. S. 77, 87, 69 S. . 448, 454, 93 L.Ed. 513, 522
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(1949); see H Il v. Colorado, 530 U S. 703, 728, 120 S.Ct. 2480,

2495, 147 L.Ed. 597, 619 (2000). *“The right of free speech does
not enbrace a right to snuff out the free speech of others.”

Startzell v. Gty of Phil adelphia, 533 F.3d 183, 197 (3d Cir.

2008) (i nternal punctuation omtted).

It is undisputed that the restrictions on expression in
this case are directly enployed by private actors, that is, the
vol unteer escorts at the Center. Odinarily, the First Amendnent
is not inplicated when private actors design restrictions on
expression. Indeed, in many instances the First Amendnent “has
been held to guarantee private actors the right to nmake such

restrictions.” R C._NMaxwell Conpany v. Borough of New Hope,

735 F.2d 85, 87 (3d Cir. 1984).

Plaintiffs contend that under Startzell, the Cty is
required to regulate private activity at the Center in order to
ef fectuate the Consent Judgnent. That is, plaintiffs contend
that the Gty has an affirmative duty to ensure that plaintiffs
can counsel wonen and offer themliterature as they access the
crosswal k to enter the Center.

However, as the City defendants argue, Startzell is
di stingui shable fromthe case at bar because it addressed the
First Amendnent rights of a party who had obtained a city-issued
permt for a public-forumdenonstration against those rights of

counter-protestors. In determning that the Cty of Phil adel phia
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perm ssibly relocated disruptive counter-protestors, the Third
Crcuit noted that the Gty of Philadel phia had an interest in
ensuring that the permtted speech (i.e., the public forumfor
which the city had issued a permt) could take place. Startzell,
533 F.3d at 198-199.

Plaintiffs argue that the Consent Judgnent is
effectively a “permt” which allows themto advocate on Keats
Street, and that Startzell therefore requires the Gty to ensure
that plaintiffs can counsel wonen and offer themliterature.
However, they cite no authority for the proposition that the
Consent Judgnent is analogous to a city-issued permt such as in
Startzell

Even assum ng, w thout deciding, that the Consent
Judgnent effectively grants plaintiffs a permt to counsel wonen
and offer themliterature on Keats Street, | note that the Third
Crcuit’s decision in Startzell does not hold that a city is
obligated to ensure that a permt-holder can engage in permtted
speech. Rather, the Third Crcuit concluded that the Gty had an
I nterest in ensuring such speech could take place for the purpose
for which the permt was obtained, and that that interest had a
beari ng on whether the Gty of Phil adel phia could regulate the
speech of counter-protestors. Startzell, 533 F.3d at 198-199.

Accordingly, | conclude that plaintiffs have not

established that the City defendants are obligated to ensure that
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plaintiffs are able to counsel and provide literature to wonen
entering through the crosswal k. In other words, because
plaintiffs have not established that their rights were viol ated
by state actors, they have not established a constitutional

violation. See R C. Maxwell, 735 F.2d at 87; see also Friends

and Residents of Saint Thomas Township, Inc. v. Saint Thonas

Devel opnent, Inc., 2005 W. 6133388, at *10 (M D.Pa. March 31

2005) (Kane, J.), which notes that “The question of whether a
party is a state actor is not determ ned by whether such party
all egedly violated another’s constitutional rights. |Instead,
whet her one’s constitutional rights were violated first depends
on whether the party allegedly causing the deprivation was, in
fact, a state actor.”

Because plaintiffs’ harmwas not caused by a
constitutional violation, the municipality is not |iable under
§ 1983. Collins, 503 U.S. at 120, 112 S.Ct. at 1066, 117 L.Ed.2d
at 270. Moreover, because there has been no constitutional
vi ol ation, Chief MacLean is also not |iable.

Specifically, in order to be liable in a civil rights
action, a defendant must have personal involvenent in the alleged

wongs. Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d Grr.

1988). Although plaintiffs contend that Chief MaclLean' s personal
i nvol venent in the alleged violations can be shown through

know edge and acqui escence, see id., | have concluded that there
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has been no constitutional violation, as discussed above.
Therefore, Chief MacLean cannot have participated in, and
therefore cannot be |iable for, any such viol ations.

Accordingly, | grant summary judgnent in favor of the
City defendants on Count | of plaintiffs’ Conplaint.>

Cent er Defendants’ Liability

It is settled that “otherw se private acts are
performed under color of state |aw for purposes of 42 U S. C
8§ 1983, when they are part of a conspiracy with state officials.”

&oadby v. PECO 639 F.2d 117, 120 n.2 (3d Cr. 1981). The Third

Crcuit has explai ned that

[ D] ef endant acts under color of state lawif there

>4 Plaintiffs aver at page 31 of their brief in opposition that “A

third ground for regulating [the Center’s] conduct would be City Code, Section
703.04, and 25 Pa.C. S. A Section 5507 - the very laws the City enployed in
Arietta Il in an attenpt to keep pro-life advocates off Keats Street by
charging that their presence constituted bl ocking of the street.” However ,
they of fer no nmeaningful |egal analysis in support of this “third ground”

See ED.Pa.RCv.P. 7.1(c).

Moreover, a review of Allentown City Code provisions avail able
online at www. al | ent ownpa. gov shows there is no code provision nunbered
703.04. Although plaintiffs my have intended to cite to section 730. 04,
whi ch governs loitering and obstructing public places, the basis for their
argunent is unclear. Additionally, | note that there is no statutory
provi sion nunbered 25 Pa.C. S. A. § 5507. Accordingly, | amunable to evaluate
the nerits of these contentions.

Plaintiffs al so suggest that the crosswalk at issue is not a
crosswal k as contenpl ated by the Pennsyl vani a Motor Vehicle Code requiring
vehicle drivers to yield the right-of-way to a pedestrian crossing within a
mar ked crosswal k or intersection. See 75 Pa.C S. A 88 3542-3543. |In support
of this averment, plaintiffs argue that the crosswal k was “specially created”
pursuant to the Consent Judgnent. (Plaintiffs’ brief, page 31.)

To the extent the nature of the crosswalk is relevant, | note that
t he Pennsyl vani a Mot or Vehicle Code defines “crosswal k” broadly and, in
rel evant part, as “[a]ny portion of a roadway...distinctly indicated for
pedestrian crossing by Ilines or other markings on the surface”. 75 Pa.C. S A
8§ 102. Plaintiffs cite no authority in support of their suggestion that the
Mot or Vehi cl e Code does not contenplate the creation of a crosswalk in
accordance with a court Order.
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is such a close nexus between the State and the
chal I enged action that seem ngly private behavi or
may be fairly treated as that of the State itself.
A plaintiff may show such a nexus by establishing
that the state and a private actor conspired with
one another to violate an individual's rights.

Adans v. Teansters Local 115, 214 Fed. Appx. 167, 172

(3d Cr. 2007) (internal punctuation omtted).

Thus, a private party defendant, whether an entity or
i ndi vidual, may be deenmed to be a state actor for the purpose of
§ 1983 liability where the private party conspires with a

governnent official. Gonman v. Township of Manal apan

47 F.3d 628, 638 (3d Cir. 1998); MM Stone Co. v. Pennsylvani a,

2008 U.S.Dist. LEXIS 76050, *64 (E.D.Pa. 2008)(Gardner, J.).
Accordingly, the Center defendants, as private parties, are state
actors for this purpose only if they have conspired with
government officials (here, Gty officials) to deny plaintiffs’
constitutional rights.

To show such a nexus by establishing that the state and
private actor conspired with one another, plaintiff nust prove
the elements of a civil conspiracy. Adans, 214 Fed. Appx. at 172.
A civil conspiracy is a conbination of two or nore persons acting
in concert to conmt an unlawful act, or to commt a | awful act
by unl awful nmeans, the principal elenent of which is an agreenent
between the parties to inflict a wong against or injury upon
anot her, and an overt act that results in damage. 1d. Such

agreenent can be shown by direct or circunstantial evidence. 1d.
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(citing Ball v. Paranpbunt Pictures, 169 F.2d 317, 319-320 (3d

Cir. 1948), which holds that a “conspiracy may be inferred when
the concert of action ‘could not possibly be sheer
coi nci dence’ ") .

The Center defendants contend that there can be no
8§ 1983 liability against them because they and the escorts who
hold the tarps are private parties and therefore are not state
actors. The Center defendants aver that they did not conspire
with the Gty defendants to violate plaintiffs’ constitutional
rights, and that there is no evidence that the Gty actively
supported the chall enged conduct, and therefore there is no
requi site “nexus”. Moreover, they note that the Center is not a
party to the Consent Judgnent.

Plaintiffs aver that whether such a conspiracy exists
is a fact question which precludes entry of summary judgnment in
defendants’ favor. In support of this contention, plaintiffs
state that the Gty authorized or approved the use of tarps,
bodi es or noise by advising the Center that tarps could be used
if they were not stationary. They also cite evidence that
def endant Boul anger and Assi stant Chief Hanna were on a first-
name basis, and that the Center gave the Departnent a gift of

Chri stmas cooki es, thereby evidencing a close rel ationship.

However, plaintiffs have not alleged a “pre-arranged
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pl an or coll aborative relationship” between the Center defendants
and City officials which would i nbue the Center defendants with
state power sufficiently to render themstate actors. Cooper V.
Mul doon, 2006 W. 1117870, at *2 (E.D.Pa. April 26, 2006)

(Schiller, J.). See also CGruz v. Donnelly, 727 F.2d 79, 80

(3d Cir. 1984), which requires plaintiffs to show “the exi stence
of a pre-arranged plan by which the police substituted the
judgnment of private parties for their own official authority” and
notes that absent such a showi ng, the private party cannot be
said to have engaged in a concerted or joint action with the
police necessary to bring themw thin the scope of a § 1983
claim

It is undisputed that the Center did not obtain
permssion fromthe City before using the tarps, and that
def endant Boul anger did not advise the Gty or any of its
representatives that the Center intended to use the tarps.
Therefore, | conclude that plaintiffs have not adduced evi dence
whi ch shows a sufficiently close nexus, nor have they shown a
pre-arranged or collaborative plan which warrants § 1983
l[iability against the Center defendants. Adans, 214 Fed. Appx.
at 172; Cruz, 727 F.2d at 80.

Moreover, it is also undisputed that the Gty has
consistently articulated a “neutral” and “hands-off” policy

regardi ng use of tarps at the Center. Although plaintiffs
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contend that this policy is effectively an approval of such use,
| determ ned, as discussed above, that the Cty did not violate
plaintiffs’ constitutional rights. Accordingly, I find that
plaintiffs have not adduced evi dence from which a neutral
factfinder could conclude that defendants engaged in a civil
conspiracy to violate plaintiffs’ constitutional rights.
Therefore, | grant sunmary judgnent in favor of the Center
def endants on Count 1I.
Count |V
Publ i ¢ Nui sance
A public nuisance is “an unreasonable interference with

a right comon to the general public.” Al legheny Ceneral

Hospital v. Philip Mrris, Inc., 228 F.3d 429, 446 (3d Gr. 2000)

(citing Philadel phia Electric Conpany v. Hercules, Inc.,

762 F.2d 303, 315 (3d Cir. 1985)). “In order to recover damages
in a private action for public nuisance, a plaintiff nust have
suffered a harm of greater magnitude and of a different kind than
that which the general public suffered.” 228 F.3d at 446.

Def endants contend that plaintiffs’ public nuisance
claimis dependent on their constitutional claimand that to the
extent | grant summary judgnent in defendants’ favor on Count I,
| must al so grant summary judgnent on Count |V. Specifically,
plaintiffs’ Conplaint avers that defendants “have engaged in

conduct that unreasonably interferes with constitutional and
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civil rights of the plaintiffs that are cormmon to the genera
public.”® Plaintiffs have pled no other particular harmfor
pur poses of their public nuisance claimagainst the City

def endant s.

Because | have concluded that the Gty defendants have
not violated plaintiffs’ rights, plaintiffs’ public nuisance
claimnecessarily fails against those defendants because they
have pled no harm other than the conduct alleged in those counts.
Accordingly, | grant the Gty defendants’ notion to the extent

t hey seek summary judgnent on Count |V.?%°

55 Conpl aint, ¥ 46.

=6 Additionally, | note that Count |V against the City defendants
also is barred by the Pennsylvania Political Subdivision Tort C ainms Act,

42 Pa.C S. A. 88 8541-8564, which provides that “Except as otherw se provided
in this subchapter, no |ocal agency shall be liable for any danages on account
of any injury to a person or property caused by any act of the |ocal agency or
an enpl oyee thereof or any other person.” 42 Pa.C. S.A § 8541. For purposes
of this act, a “local agency” is defined as a “government unit other than the
Conmonweal t h government.” 42 Pa.C S. A § 8501

The Pennsyl vania Political Subdivision Tort Cains Act provides
bl anket governnental imunity fromstate-law clains except in eight
specifically enunerated situations, which are set forth in the Act, and which
do not apply (nor do plaintiffs contend that any of those circunstances exi st
here). See 42 Pa.C. S. A § 8542. Because none of those circunstances apply in
this case, the City is immune fromplaintiffs’ state-law public nuisance tort
claim and | grant sunmmary judgment in the Gty s favor on Count |V on that
basis. See United States v. Sunoco, 501 F. Supp.2d 656, 660 (E.D.Pa.

2007) (Brody, J.), which cites Duquesne Light Conpany v. Pennsylvania Anerican
Wat er Conpany, 850 A .2d 701, 705 (Pa.Super. 2004) for the proposition that
Pennsyl vani a courts view public nuisances as a kind of tort.

An enpl oyee of a | ocal agency enjoys the same scope of imunity
(official immnity) as the agency (governnental inmunity). 42 Pa.C. S A
§ 8545. Although the act abrogates imunity for individual enployees who
conmit intentional torts, such abrogation does not extend to the municipality.
Udujih v. Gty of Philadelphia, 513 F. Supp.2d 350, 357-358 (E.D. Pa.
2007) (Poll ak, S.J.); see also 42 Pa.C S. A 88 8545-8550. Thus, although Chi ef

(Foot note 56 continued):

(Continuation of footnote 56):
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However, regarding the Center defendants, Count |V of
the Conplaint alleges that the Center defendants created a public
nui sance by bl ocki ng pedestrian and notor vehicle traffic on
Keats Street, by enploying individuals to forma human shield
around the expectant nothers as they wal k across Keats Street,
and by shouting or otherw se creating vocal noise.?®’

Al though the Center defendants aver that they are
necessarily entitled to summary judgnment on Count |V because
plaintiffs’ constitutional claimfails, they do not address
whet her the escorts’ actions anount to a public nuisance
irrespective of the constitutional claim Rather, the Center
def endants aver that plaintiffs cannot have suffered a public
nui sance unl ess they can establish a constitutional claim

Whet her there is a public right is a question of |aw,
but whether an interference is unreasonable is a question of

fact. Reynolds v. R ck’s Mushroom Service, Inc., 246 F. Supp.2d

449, 460 (E. D.Pa. 2003)(citing Mchi pongo Land & Coal Conpany v.

Depart ment of Environmental Protection, 569 Pa. 3, 40,

799 A.2d 751, 773 (2002). Here, the Center defendants do not

MacLean can be liable on Count IV only if “it is judicially determ ned that
the act of the enployee caused the injury and that such act constituted a
crinme, actual fraud, actual nmalice or willful msconduct,” see 42 Pa.C. S. A
§ 8550, such liability would not be attributed to the City itself.

Nonet hel ess, because | have concluded that plaintiffs’ rights have
not been violated by the City, Chief MacLean is not responsible for any
alleged injury. See Udujih, supra; 42 Pa.C. S. A § 8550.

=7 Conplaint, 1Y 23 and 24, incorporated into Count IV at { 45.
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address either aspect other than to assert that plaintiffs have
not established a conspiracy. Accordingly, | cannot concl ude
that the Center defendants are entitled to summary judgnent on
Count 1V, and | deny their notion to that extent.

CONCLUSI ON

For all the foregoing reasons, | grant the Anended
Motion for Summary Judgnent of Defendants City of Allentown and
Chi ef of Police Roger MacLean, and | enter judgnent in their
favor and against plaintiffs on Counts | and IV.

| grant in part and deny in part the Mtion of
Def endants Al |l entown Wnen's Center and Jennifer Boul anger for
Summary Judgnent, and | enter judgnent in their favor on Count I.
However, | deny that notion to the extent it seeks summary

j udgnent as to Count |V.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN KUHNS;
JOYCE MAZALEWSKI ;
KATHLEEN TEAY,

VS.

ClTY OF ALLENTOMWN,

CH EF OF POLI CE ROGER MacLEAN,

both individually and in his

of ficial capacity;
ALLENTOMN WOMEN S CENTER, INC.; and
JENNI FER BOULANGER,

and

Cvil Action
No. 08-cv-02606

Plaintiffs

N N N’ N N N N N N N N N N N

Def endant s

ORDER

NOW this 15th day of March, 2011, upon consideration

of the foll ow ng docunents:

(1)

(2)

(3)

Amended Motion for Summary Judgnent of

Def endants City of Allentown and Chief of
Pol i ce Roger MacLean filed June 30, 2010 with
brief in support;

Motion of Defendants All entown Wnen' s Center
and Jenni fer Boul anger for Summary Judgnent
filed June 30, 2010 wth brief in support;

St at ement of Undi sputed Facts in Support of
Moti on of Defendants All entown Wnen' s Center
and Jenni fer Boul anger for Sunmmary Judgnent,
whi ch statenment was filed June 30, 2010;
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(4) Response of the Plaintiffs to Defendants City
of Allentown’s and Roger MaclLean’s Anended
Motion for Sunmmary Judgnent (ECF Docunent
90), which response was filed August 2, 2010;

(5) Plaintiffs’ Response to Statenent of
“Undi sput ed” Facts by Defendants All ent own
Wmnen Center and Jennifer Boul anger, which
response was filed August 2, 2010;

(6) Statenent of Material Undisputed Facts of
Def endants City of Allentown and Chief of
Pol i ce Roger MacLean, which statenent was
filed August 10, 2010;

(7) Plaintiffs’ Response to Statenent of Material
“Undi sputed” Facts of Defendants Gty of
Al'l ent own and Roger MacLean (ECF Doc. 99),
whi ch response was filed August 16, 2010;

(8) Reply Menorandum of Law in Support of Motion
of Defendants Allentown Wnen's Center and
Jenni fer Boul anger for Summary Judgnent,
which reply was filed August 23, 2010; and

(9) Reply Brief in Support of Amended Motion for
Summary Judgnent of Defendants City of
Al'l entown and Chi ef of Police Roger MclLean,
which reply was filed August 25, 2010;
and for the reasons articulated in the acconpanying Opi nion,

| T 1S ORDERED that the Amended Motion for Sunmmary

Judgnent of Defendants City of Allentown and Chief of Police
Roger MaclLean is granted.

| T 1S FURTHER ORDERED t hat judgnent is entered in favor

of defendants City of Allentown, Chief of Police Roger MaclLean,
Al l entown Wnen’s Center, Inc. and against plaintiffs Kathleen
Kuhns, Joyce Mazal ewski and Kat hl een Teay on Counts | and |V of
plaintiffs’ Conplaint.

IT 1S FURTHER ORDERED t hat the Mtion of Defendants
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Al I entowmn Wonen’s Center and Jennifer Boul anger for Sunmmary
Judgnent is granted in part and denied in part.

| T 1S FURTHER ORDERED that judgnent is entered in favor

of defendants Allentown Wnen's Center and Jennifer Boul anger on
Count | of plaintiffs’ Conplaint.

IT 1S FURTHER ORDERED t hat the Mtion of Defendants

Al Il entowmn Wnen’s Center and Jennifer Boul anger for Sunmmary
Judgnent concerning Count |V of plaintiffs’ Conplaint is
deni ed. 8

BY THE COURT:

[ s/ James Knol | Gardner
Janmes Knoll Gardner
United States District Judge

58 By my Order and Opinion dated and filed March 31, 2009 granting
def endants’ notion to dismss Counts Il and 11l of the Conplaint, and the
above rulings in the within Order, Count 1V alleging a Pennsylvania state-|aw
claimfor public nuisance agai nst defendants Allentown Wrnen's Center and
Jenni fer Boul anger is the only renaining count in this action.
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