IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
UNI TED STATES OF AVERI CA
v. : CRIM NAL NO. 05-cr-125-01
KENNETH W LLI AVS

VEMORANDUM

Ful lam Sr. J. March 7, 2011

The defendant, Kenneth WIlianms, was convicted in this
court in June 2007 of various drug offenses. The prosecution
resulted froma joint federal-state effort conducted in 2003 and
2004, invol ving cooperative efforts between federal and state
| aw enf or cenent authorities.

The def endant was sentenced on June 20, 2007, and the
judgnment was affirnmed by the Third Grcuit Court of Appeals a few
months | ater. Defendant has now filed an application for relief
pursuant to 28 U.S.C. 8§ 2255, contending that his constitutional
rights were viol ated.

At the outset, it should be noted that it would be
hi ghly unusual for a district court to grant 8 2255 relief froma
conviction in this court which has been upheld by the Third
Crcuit Court of Appeals. There is no suggestion that the
def endant and his counsel were not fully aware of all of the
circunstances now relied upon to warrant collateral relief. Be
that as it may, it is very clear that the present application is

utterly lacking in nerit.



Def endant contents, principally, that his conviction
constituted a violation of the Double Jeopardy C ause of the
United States Constitution. Defendant also asserts that he is
the victimof vindictive prosecution because, as | understand it,
the prosecutors involved chose to proceed in this federal forum
because nore severe sentences were avail able here than woul d have
been warranted in the state court.

But it is not within the province of this court to
override prosecutorial discretion. Choices nmade by the
prosecutors are within their discretion, and are not subject to
judicial interference.

There are, in theory, two possible bases for
defendant’s clains of double jeopardy. The first is that, at the
first trial of this case, the court declared a mstrial and | ater
granted a notion to dism ss the indictnment, on grounds of
prosecutorial msconduct. | ruled that the prosecutor had
intentionally provoked the mstrial by repeatedly asking certain
gquestions, objection to which had previously been sustained by
this court. | ruled that a retrial of the defendant woul d i ndeed
violate his double jeopardy rights. Unfortunately for the
def endant, however, the governnent appeal ed, and the Third
Circuit Court of Appeals reversed this court’s decision, holding
that this court’s finding that the prosecutor had intentionally

caused the mstrial was not adequately supported by the evidence.



Qovi ously, the defendant cannot now successfully maintain that
the retrial constituted double jeopardy.

The ot her possible basis for defendant’s argunent, and
t he one which defendant principally relies upon, stens fromthe
fact that the defendant was initially prosecuted in the state
courts, and that the state charges were withdrawn in favor of the
federal prosecution. Unfortunately for the defendant, however,
it is very clear that jeopardy did not ever attach in the state-
court proceedings. Since he was never brought to trial in that
forum his later prosecution in this court cannot give rise to a
valid claimof double jeopardy.

The claimof vindictive prosecution is totally |acking
in evidentiary support. There is no show ng that defendant’s
prosecution, or the prosecutor’s decision to proceed with the
federal case, were intended to, or did, interfere with or punish
defendant’ s exercise of a constitutional right.

For all of the foregoing reasons, the defendant’s
application for collateral relief under 28 U S.C. § 2255 wll be
deni ed.

An Order foll ows.

BY THE COURT:

[s/ John P. Full am

John P. Fullam Sr. J.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA
v. : CRIM NAL NO. 05-cr-125-01
KENNETH W LLI AVS

ORDER

AND NOW this 7" day of March 2011, I T IS ORDERED:

1. That defendant’s “Modtion to Vacate, Set Aside, or
Correct Sentence Pursuant to 28 U S.C. 8§ 2255" is
DENI ED.

2. There is no basis for the issuance of a

certificate of appealability.

BY THE COURT:

/s/ John P. Full am

John P. Fullam Sr. J.



