IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KWASI A. GYAMFI |
Plaintiff, : ClVIL ACTI ON
V. :
NO. 09- cv- 05672
VENDY’ S | NTERNATI ONAL,

Def endant

VEMORANDUM OF LAW

Joyner, J. January 25, 2011

Presently before the Court is Defendant’s Mdtion for Summary
Judgnent. (ECF No. 25.) For the follow ng reasons, the Mtion
shal | be granted.
l. FACTUAL BACKGROUND

Kwasi A. Gyanfi (“Plaintiff”), an African-American mal e of
Ghanai an descent, was hired on March 31, 2008, as an assi stant
manager at Wendy’s International (“Defendant”). As part of the
hiring process, Plaintiff had an initial interview with Stephanie
Tarkenton, a human resource representative. Plaintiff was |ater
interviewed and hired by Didier Choisy, a district nanager. At
the tinme of his hiring, Plaintiff received and signed for a copy
of Defendant’s Cash Cont rol Policy, which outlined both a store
manager’s responsibility for following and enforcing Defendant’s
cash control procedures and the discipline that would result from
any failure to follow or enforce the procedures. (ECF No. 25,

Ex. 7.) Plaintiff also received and signed for several other



cash control related policies, which specified in more detail the
procedures to be followed when handling cash and cash registers.

(Id., Exs. 8, 9, 10.)

On May 26, 2008, after conpleting Defendant’s nanagenent
training program Plaintiff was placed in Defendant’s Broonal |
| ocation as an assi stant manager. At sone point while at
Broomal |, Plaintiff overheard anot her assistant nanager, Panela
Wods, use the phrase, “African notherfucker.” Plaintiff clains
to have conpl ai ned about this incident to Choisy or Tarkenton.?!
In addition, Plaintiff conplained to Choisy about the
practice of closing managers providing crew nenbers rides to the
69th Street bus termnal due to the lack of |ate-night public
transportation near the Broomall restaurant. Plaintiff did not
want to use his personal vehicle to transport his fellow
enpl oyees. Choisy and the Broonal| managers and crew nenbers
all egedly pressured Plaintiff to provide rides, but Plaintiff
refused. Utimtely, Choisy and Tarkenton decided to transfer
Plaintiff to Defendant’s Doyl estown | ocation, where staff nenbers
did not need rides. Plaintiff was satisfied with the |ocation
but did not appreciate being made to | ook |ike a non-team pl ayer.
Plaintiff began work at the Doyl estown | ocation on Septenber

1, 2008. Although Plaintiff had not had any cash-handling issues

! Defendant notes that although it accepts Plaintiff's allegations as
true for the purposes of the summary judgnment notion, “after a thorough
i nvestigation, Wendy's disputes that Ms. Wods nade the all eged comment.”

(Def.’”s Mem Supp. Mot. Sunm J. 7 n.4, ECF No. 25.)
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at Broomall, during his tinme at Doyl estown concerns were raised
by the restaurant’s general nmanager, Evan Kirstein, about
Plaintiff’s cash control practices. Kirstein reported to Choisy
that Plaintiff was maki ng m stakes when counting cash at the end
of shifts and was taking too long to conplete the daily cash
reconciliation. Choisy met wwth Plaintiff several tines to

di scuss Defendant’s cash control policies and Plaintiff’s
responsibilities thereunder.

During his tinme in Doylestown, Plaintiff clainms to have
i ssued three disciplinary action notices to crew nenber M chael
McCl ease, an African-Anerican nmale, for cash control violations.
At his deposition, Plaintiff testified that he submtted these
notices to Kirstein, but that they were subsequently m spl aced.
As to McCl ease, the record reflects only one corrective action
notice, which was issued by Anthony Di Nardo for an $18.58 cash
shortage in May 2008, prior to Plaintiff’s arrival.? (ECF No.
25, Ex. 17.)

Bet ween Septenber 8, 2008, and Septenber 14, 2008, while
Plaintiff was the assistant manager on duty, there were three
cash shortages totaling $223.69. On Septenber 19, 2008, Choi sy
reviewed with Plaintiff a disciplinary notice —a Final Witten

Warni ng —that had been prepared concerning these cash-shortage

2 Again, Defendant accepts Plaintiff’'s allegations as true, but notes
that Plaintiff “has produced no evidence of these alleged wite-ups to M.
McCl ease. Wendy's asserts that M. MC ease has only received one wite up.”
(Def.’”s Mem Supp. Mot. Sunm J. 11 n.5, ECF No. 25.)
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incidents and Plaintiff’s failure to conply with Defendant’s
cash-control procedures. The notice stated that “[a]ny further
vi ol ations of cash violation [sic] will result in imed ate
termnation.” (ECF No. 25, Ex. 14.) Plaintiff refused to sign
t he noti ce.

In response to this disciplinary action, Plaintiff sent an
emai |l to Tarkenton on Septenber 27, 2008, explaining that he was
“extrenmely unhappy with the unfair treatment, retaliation
met hods, [and] forced reassignnent.” (ECF No. 25, Ex. 15.)
Plaintiff explained that the cash shortages were the fault of
di sruptive crew nenbers who left work wi thout perm ssion
Plaintiff also accused Choisy of transferring Plaintiff “from
restaurant to restaurant” in retaliation for Plaintiff’s refusal
to participate in the Broomall ride-share arrangenent. He
further conplained that staff deceived him scheduled himto work
seven days in a row before an inportant exam and failed to

informhimof the fact that “the examis 90 questions and not 80

questions.” (lLd.) He questioned whether his treatnent was the
result of his race: “Also, | have been given inaccurate
assessnents, and possibly experienced racial discrimnation. |Is

it because | aman African Anerican making capital ?” (1Ld.)
On Cct ober 8, 2008, Tarkenton and Choisy held a neeting with
Plaintiff to discuss his concerns. Despite the fact that

Plaintiff had never given a fellow enployee a ride to the bus



station, Plaintiff's concerns centered on the Broonall ride-share
arrangement and Plaintiff's feeling that giving rides to crew
menbers woul d have cut into his wages. Plaintiff also pointed to
the cash control discipline as evidence of mstreatnent. Choisy
and Tarkenton di scussed the cash control policy with Plaintiff to
ensure that he understood his responsibilities, which he did.
During the neeting, Plaintiff was again warned that further cash
control violations would result in his term nation.

On Cctober 9, 2008, there was a cash shortage of $93 while
Plaintiff was the nmanager on duty, which neant that during a
thirty-day period there had been cash shortages of over $300
under Plaintiff’s watch. Plaintiff spoke with Choisy about this
i nci dent and suggested that the shortage could be explai ned by
enpl oyees steal i ng noney.

On Cctober 14, 2008, Plaintiff conplained to Tarkenton by
emai | that Doyl estown crew nenber Ni cholas Smth had placed his
hand on Plaintiff’'s chest and twisted his nipple. The incident
was investigated and Smth's enpl oynent was term nated on Cctober
16, 2008.

At some point in October 2008, Plaintiff overheard a
Doyl est own crew nmenber, Candice Mirris, call another crew nmenber
a “stupid nigger.” The coment was not directed at Plaintiff and
Plaintiff never heard Mrris utter any other racial slurs. No

di sciplinary action was taken against Mrris, although Plaintiff



clains to have reported the incident to supervisors.?

At another point during Plaintiff’s employment with
Defendant, a crew member named Christopher Schloder was arrested
outside of work and returned to work the next day. Plaintiff
felt that Defendant could have handl ed the situation better.

The decision to termnate Plaintiff’s enpl oynent was nade by
Tarkenton and Choi sy with input from Dawn Roth, Defendant’s human
resource manager. On October 20, 2008, Plaintiff attended a
nmeeting with Choisy and Tarkenton, who reviewed Plaintiff’s
termnation notice with him The notice detailed Plaintiff’s
failure to conply with Defendant’s cash control procedures and
his failure to fulfill his managerial responsibilities, resulting
in aloss of $316.69 within a thirty-day time frane. (ECF No.

25, Ex. 20.) Plaintiff refused to sign the notice.

On Decenber 31, 2009, Plaintiff filed a Conplaint pro se,
al l eging discrimnation, harassnment, and retaliation by Defendant
inviolation of Title VIl of the Cvil R ghts Act, 42 US.C
8§ 2000e et seqg. (“Title VI1"), and the Pennsylvania Human
Rel ati ons Act, 43 P.S. § 951 et seq. (“PHRA"). Specifically, we
understand Plaintiff’s Conplaint to assert disparate treatnent
nati onal origin discrimination claims (Counts I, V); disparate

treatment race discrimnation clains (Counts Il, VI); disparate

3 Defendant notes that “Wendy’s will accept M. Gyanfi’s allegation as
true. However, after a thorough investigation, Wendy's disputes that Ms.
Morris made the alleged comment.” (Def.’s Mem Supp. Mot. Summ J. 11 n.6
ECF No. 25.)



treatment sex discrimnation clainms (Counts 111, VII);
retaliation clains (Count IV); and hostile work environnent
clainms (Count VIII).* Defendant filed a Motion for Sunmary
Judgnent on October 7, 2010, to which Plaintiff filed a response
in opposition. The matter is now ripe for disposition.
1. LEGAL STANDARD

When a party files for summary judgnent, “[t]he judgnment
sought shoul d be rendered if the pleadings, the discovery and
di sclosure materials on file, and any affidavits show that there
IS no genuine issue as to any material fact and that the novant
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c)(2). In making a sunmary judgnent determ nation, al
i nferences nust be viewed in the light nost favorable to the non-

movi ng party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U. S. 574, 587 (1986). However, “[t]he party opposing summary
judgnent ‘may not rest upon the nere allegations or denials of

the . . . pleading ; its response, ‘by affidavits or as otherw se
provided in this rule, nmust set forth specific facts show ng that

there is a genuine issue for trial.”” Saldana v. Kmart Corp.

260 F.3d 228, 232 (3d Cr. 2001) (quoting Fed. R Cv. P. 56(e)).

When the non-noving party is the plaintiff, he nust “make a

4 W have renumbered the counts of Plaintiff’'s Conplaint so that they
are nunbered linearly in the order in which they are set forth in the
Conplaint. W have al so disregarded certain inconsistencies, such as the fact
that Plaintiff’s sex discrimnation claimreferences only race discrinination



show ng sufficient to establish the existence of [every] el enent

essential to [his] case.” Celotex Corp. v. Catrett, 477 U. S

317, 322 (1986). “Conclusory statenents [and] general denials
[are] insufficient to avoid summary judgnent.” Qynpic

Junior, Inc. v. David Crystal, Inc., 463 F.2d 1141, 1146 (3d Gr.

1972) (quoted in Chanbers v. Sch. Dist. of Phila. Bd. of Educ.,

587 F.3d 176, 197 (3d Cr. 2009)). Wile the pleadings of pro se
litigants are held to | ess stringent standards than those drafted

by | awers, Haines v. Kerner, 404 U S 519, 520 (1972), a pro se

plaintiff nmust still nmeet the above standard to survive a notion
for summary judgnent.
I11. ANALYSI $°

Plaintiff argues that Defendant’s discrimnatory and
retaliatory animus caused himto be harassed, transferred,
disciplined, and ultimately termnated. Plaintiff appears to
argue further that Defendant used the alleged cash control
violations to “cover up” its discrimnatory and retaliatory
actions. In other words, Plaintiff contends that Defendant’s
justification for disciplining Plaintiff was pretextual.

A Di sparate Treat nent

Title VII prohibits enployers fromdiscrimnating agai nst

> The analysis of claims made under Title VII and the PHRA is identical.
Burgh v. Borough Council of the Borough of Montrose, 251 F.3d 465, 469 (3d
Cir. 2001); Jones v. Sch. Dist. of Phila., 198 F.3d 403, 409 (3d Cir. 1999).
Therefore, our discussion of this case under federal law applies equally to
Plaintiff’s state claims.




“any individual with respect to his conpensation, terns,
conditions, or privileges of enploynent, because of such

i ndi vidual’s race, color, religion, sex, or national origin.” 42
U S C 8§ 2000e-2(a)(1l). Wen evaluating a sunmary j udgment
motion in the context of a pretext disparate treatment claim, Wwe
enpl oy the burden-shifting framework established by the Suprene

Court in MDonnell Douglas Corp. v. Green, 411 U. S 792 (1973):

Briefly sunmmarized, the MDonnell Douglas analysis
proceeds in three stages. First, the plaintiff nust
establish a prima facie case of discrimnation. |If the

plaintiff succeeds in establishing a prim facie case,
the burden shifts to the defendant to articulate sone
| egitimate, nondiscrimnatory reason for the enpl oyee’s
rejection. Finally, should the defendant carry this
burden, the plaintiff then nust have an opportunity to
prove by a preponderance of the evidence that the
legitimate reasons offered by the defendant were not its
true reasons, but were a pretext for discrimnation.

Jones v. Sch. Dist. of Phila., 198 F.3d 403, 410 (3d Cir. 1999)

(internal citations and quotation marks omitted).

To establish a prima facie case of discrimination, a
plaintiff must show that: (1) he is a member of a protected
class; (2) he was qualified for the position he sought to retain;
(3) he suffered an adverse employment action; and (4) the action
occurred under circumstances that could give rise to an inference

of intentional discrimination.® Makky v. Chertoff, 541 F.3d 205,

214 (3d Cir. 2008). 1In order for a plaintiff to avoid summary

% For the purposes of Plaintiff’'s disparate treatment clainms, Defendant
does not dispute that Plaintiff satisfies the first two prongs of the prim
facie test. CGoing forward with our analysis, therefore, we consider only the
adverse enpl oyment action and inference of discrinmnation prongs.
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judgment

“when the defendant answers the plaintiff’s prima facie
case with legitimate, non-discriminatory reasons for its
action, the plaintiff must point to some evidence, direct
or circunmstantial, from which a fact finder could
reasonably either (1) disbelieve the employer’s
articulated legitimate reasons; or (2) believe that an
invidious discriminatory reason was more likely than not
a motivating or determinative cause of the employer’s
action.”

Iadimarco v. Runyon, 190 F.3d 151, 165-66 (3d Cir. 1999) (quoting

Fuentes v. Perksie, 32 F.3d 759, 764 (3d Cir. 1994)) (emphasis

omitted). To discredit the employer’s reasons, the plaintiff
must point to evidence demonstrating “such weaknesses,
implausibilities, inconsistencies, incoherencies, or
contradictions in the employer’s proffered legitimate reasons for
its action that a reasonable factfinder could rationally find
them ‘unworthy of credence,’ and hence infer ‘that the employer
did not act for [the asserted] non-discriminatory reasons.’” Id.
at 166 (quoting Fuentes, 32 F.3d at 765).
1. Race

We read Plaintiff’s subm ssions as arguing that he suffered
the follow ng incidents of racial discrimnation: (1) being
unfairly adm ni stered an exam when he was schedul ed to work
seven days in a row in advance of the exam and was infornmed that
t he exam had ninety questions instead of eighty; (2) overhearing

two racial slurs used by co-workers; and (3) being disciplined
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and term nated.’
a. Adver se Enpl oynent Action

To the extent that Plaintiff argues that the unfair exam and
racial slurs are adverse enploynent actions, we nust disagree.
In the context of Title VII discrimnation clains, the Third
Circuit has defined an adverse enploynent action as “an action by
an enployer that is ‘serious and tangi ble enough to alter an
enpl oyee’ s conpensation, terns, conditions, or privileges of

enploynment.’” Storey v. Burns Int’'l Sec. Servs., 390 F.3d 760,

764 (3d Gr. 2004) (quoting Cardenas v. Massey, 269 F.3d 251, 263

(3d CGr. 2001)). Of course, something less than a discharge can
be an adverse employment action. Jones, 198 F.3d at 411-12.
Plaintiff cannot, however, establish an adverse employment action
on the basis of overhearing two racial slurs.

We do not rule out the possibility that, under some
circumstances, the unfair administration of an important,
employment-related exam might be “serious and tangible enough” to
qualify as an adverse employment action. In the instant case,
though, Plaintiff has alleged only that:

Kwasi Adu Gyamfi was administered the Serv Safe exam
unfairly by the Wendys [sic] Corporation. Mr. Gyamfi had

" This is a very generous reading of Plaintiff's filings. Plaintiff
never clearly alleges in his Complaint or briefs that he was disciplined and
terminated due to discriminatory animus based on race. However, at various
points in the record — which we have no obligation to sift through on
Plaintiff’s behal f, even considering his pro se status —Plaintiff specul ates
that the disciplinary action taken against himwas driven by racial bias.
Because this claimis easy to dispose of, we will consider it.
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taken the exam after working six days. It is hilarious,

because Mr. Gyamfi works five days a week every single

week, he was at the company. I find it hard to believe,

that the defendant did not try to intentionally sabotage

his ability to take the test. The plaintiff believes he

was administered the examination unfairly, because he is

African American. Once again, I had to work above the

normal five day work week, which is approximately six or

seven days in a row, and take the exam!
(P1l.’s Mem. Opp’n Def.’s Mot. Summ. J. 6, ECF No. 4.) In addition,
Plaintiff accused Defendant of telling him that the exam consisted
of only eighty questions when it in fact had ninety.

Plaintiff’s bare allegations that he was scheduled to work
one or two more days in advance of an exam of questionable
importance — Plaintiff does not point to any evidence showing how
the results of this exam would impact his career — and that he
was informed of an inaccurate number of exam questions are not
sufficient for this Court to conclude that the circumstances of
Plaintiff’s test-taking constituted an adverse employment action.

b. Inference of Discrimination

Plaintiff also bases race discrimination claims on his

formal disciplinary notice and employment termination, which

unquestionably constitute adverse employment actions under

McDonnell Douglas. However, summary judgment on these claims

must be entered in favor of Defendant because Plaintiff has not
established that the discipline or termination occurred under
circumstances giving rise to an inference of discrimination.

We reject outright any argument by Plaintiff that the two

12



racial slurs constitute evidence of Defendant’s discriminatory
animus from which we can infer that any disciplinary action taken
against him was racially motivated. “Stray remarks by non-
decisionmakers or by decisionmakers unrelated to the decision
process are rarely given great weight, particularly if they were
made temporally remote from the date of decision.” Ezold v.

Wolf, Block, Schorr & Solis-Cohen, 983 F.2d 509, 545 (3d Cir.

1992). It is undisputed that Candice Morris and Pamela Woods
played no role in the process of deciding to discipline and
terminate Plaintiff. Furthermore, Plaintiff has not provided any
argument or evidence from which we could impute a discriminatory
motive on Defendant’s part based upon the derogatory statements
made by Plaintiff’s co-workers.

Plaintiff’s only remai ning “evidence” |inking his discipline
and termnation with Defendant’s racial aninus is his specul ative
belief that he was being discrimnated against. This is not
sufficient to create the genuine issue of material fact necessary

to survive a summary judgnment notion. See Nelson v. Devry, Inc.,

No. 07-4436, 2009 U S. Dist. LEXI S 38161, at *19-20 (E D. Pa.
April 23, 2009) (“The plaintiff cannot rely on unsupported
assertions, specul ation, or conclusory allegations to avoid a
nmotion for summary judgnment.”). Accordingly, we wll grant
Def endant’ s summary judgnent notion on Plaintiff’s race

di scrimnation cl ai ns.

13



2. National Oigin

Plaintiff also contends that his discipline and term nation
represent national origin discrimnation. Plaintiff argues that
M chael MO ease, who Plaintiff asserts is not of Ghanai an
origin, violated Defendant’s cash control policy and was not
disciplined as Plaintiff, a person of Ghanai an descent, was.

We assune for argunent’s sake that Defendant knew that
Plaintiff was of Ghanai an descent and we further assune both that
McCl ease i s not CGhanai an and that Defendant was aware of that
fact. |In addition, we assune, despite the total |ack of evidence
in the record besides Plaintiff’s own assertions, that MO ease
was in fact disciplined by Plaintiff three times for violating
the cash control policy. Nevertheless, we concl ude that
Plaintiff cannot establish an inference of discrimnation based
upon allegedly different treatnment of hinself and M ease
because McCl ease is not an appropriate conparator. MU ease was
a crew nenber who had a separate set of duties and
responsibilities fromPlaintiff, an assistant manager. The Fi nal
Witten WAarning issued to Plaintiff enphasized that “[o]ne of the
managenent responsibilities of the daily operations is cash
control” and that “[a]s an Assistant Manager with Wendy's
[Plaintiff] violated policy by not properly banking crew nenbers
on and off of Wendy's registers.” (ECF No. 25, Ex. 14.)

Plaintiff’s termnation notice simlarly focused upon Plaintiff’s

14



failure to fulfill his managerial duties. MC ease, as a crew
menber, had no such managerial responsibilities and, as such, was
not simlarly situated to Plaintiff.

As wth his race discrimnation clainms, Plaintiff’s only
remai ni ng evidence of Defendant’s discrimnatory aninus is his
specul ative belief that “[i]t’s a strong possibility” that he was
di sciplined due to his national origin. (Gyamfi Dep. 268, ECF
No. 25, Ex. 1.) Again, this does not pass summary judgnment
muster. We will grant summary judgnent in favor of Defendant on
Plaintiff’s national origin discrimnation clains.

3. Sex Di scrim nation

Plaintiff asserts clains of sexual discrimnation in his
Compl ai nt. However, throughout his filings, Plaintiff’s only
reference to sexual discrimnation conmes in the context of his
sexual harassnent and retaliation clains. Plaintiff never
al l eges or proffers any evidence that he was treated differently
because of his sex. Nor does the record support such a claim
Plaintiff is unable, therefore, to establish a prima facie case
of sex discrimnation. Accordingly, summary judgnment on these
clains nust be granted in Defendant’s favor.

4. Pr et ext

Even assum ng that Plaintiff established a prima facie case

of discrimnation on his disparate treatnment clains, Plaintiff

has not pointed to any evidence that underm nes the legitinmate,
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non-di scrimnatory reason Defendant has articul ated for
disciplining and termnating him that Plaintiff failed to conply
with the cash control procedures he was required to follow as an
assi stant manager. Defendant docunented Plaintiff’s cash control
vi ol ations, discussed the situation wth Plaintiff, warned
Plaintiff of the consequence of further violations, and, upon the
subsequent occurrence of a violation, termnated Plaintiff’s
enpl oynment. | ndeed, as Defendant points out, Plaintiff does not
di spute that there were cash shortages while he was the nmanager
on duty and that he received disciplinary action based on these
cash short ages. (Gyamfi Dep. 138-58, ECF No. 25, Ex. 1.)
Plaintiff contends, nevertheless, that this discipline was a
cover-up of Defendant’s discrimnatory intentions. Plaintiff
attenpts to denonstrate the pretextual nature of Defendant’s
expl anation by pointing again to McCl ease as a conparator and by
argui ng that

[t]he defendant term nated plaintiff for cash |osses.

Though, they offered ne two severance paynents equating

to approximately fourteen hundred dollars. It does not

maeke any sense at all, that you would accuse the

plaintiff of stealing noney and then offer the plaintiff

two severance paynents.
(Pl.’s Mem. Opp’n Def.’s Mot. Summ. J. 6, ECF No. 4.) This is
not sufficient evidence to discredit Defendant’s asserted non-
di scrimnatory reason for Plaintiff’s discipline and term nati on.

As we have already discussed, even assum ng that MC ease was

disciplined by Plaintiff three times for cash control violations,
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McCl ease is not an appropriate conparator for Plaintiff because
he had different responsibilities under Defendant’s cash control
policies. Furthernore, in light of the fact that Plaintiff was
not termnated for stealing noney, Plaintiff’'s second argunent
sinply is not evidence of the kind of inconsistency and
inplausibility needed at the pretext stage. Plaintiff has not

met his burden under McDonnell Douglas of denonstrating pretext.

B. Retal i ation

Title VII'"s anti-retaliation provision forbids an enpl oyer
from*®“discrimnat[ing] against any individual . . . because he
has opposed any practice made” unlawful by Title VII or “made a
charge, testified, assisted, or participated in any nmanner in” a
Title VII investigation or proceeding. 42 U S.C. § 2000e-3(a).

We analyze retaliation claims under the MDonnell Dougl as

framework. Moore v. City of Phil adel phia, 461 F.3d 331, 342 (3d

Cir. 2006).

In order to establish a prima facie case of retaliation, a
plaintiff nmust prove that: (1) he engaged in an activity
protected by Title VII; (2) the enployer took an adverse
enpl oynent action against him and (3) there was a causal
connection between his participation in the protected activity
and the adverse enpl oynent action. More, 461 F.3d at 340-41

(citing Nelson v. Upsala Coll., 51 F.3d 383, 386 (3d Gir. 1995)).

It is undisputed that reporting sexual harassnment qualifies as a

17



protected activity. Weston v. Pennsylvania, 251 F.3d 420, 430

(3d Cr. 2001), overruled in part on other grounds by Burlington

N. & Santa Fe Ry. Co. v. White, 548 U.S. 53 (2006). To establish

the second element of the prima facie case of retaliation, “a
plaintiff must show that a reasonable employee would have found
the challenged action materially adverse, which in this context
means it well might have dissuaded a reasonable worker from

making or supporting a charge of discrimination.” Burlington N.,

548 U.S. at 68 (internal quotation marks omitted). As to the
third element, “‘temporal proximity between the protected
activity and the termination is [itself] sufficient to establish
a causal link.’” Shellenberger v. Summit Bancorp, 318 F.3d 183,

189 (3d Cir. 2003) (quoting Woodson v. Scott Paper Co., 109 F.3d

913, 920 (3d Cir. 1997)). However, “‘the timing of the alleged
retaliatory action must be unusually suggestive of retaliatory
motive before a causal link will be inferred.’” Id. (quoting

Krouse v. Am. Sterilizer Co., 126 F.3d 494, 503 (3d Cir. 1997))

(internal quotation marks omtted).

Plaintiff’s Conplaint alleges that “Plaintiff was
continually harassed for reporting the sexual harassnent by
Def endant’ s managers. Plaintiff was constantly relocated to
different Wendy’s |l ocations, verbally insulted and eventually
termnated as a result of reporting the harassnent.” (Conpl.

T 39.)
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The record reflects that the only protected activity in
which Plaintiff participated was his reporting of the N chol as
Smith incident. To the extent that Plaintiff’s retaliation
clainms are prem sed on the theory that Defendant transferred and
harassed himin retaliation for his refusal to give rides to his
Broomal | co-workers, we nust grant sunmary judgnent in favor of
Def endant. Plaintiff’s opposition to the Broomall ride-share
arrangement is not a protected activity under Title VII.
Consequently, no action taken by Defendant in response to such
opposition constitutes actionable retaliation. As the Third
Circuit has noted, “‘[nlany may suffer . . . harassnent at work,
but if the reason for that harassnent is one that is not
proscribed by Title VII, it follows that Title VII provides no

relief.”” More, 461 F.3d at 342 (quoting Jensen v. Potter, 435

F.3d 444, 449 (3d Cr. 2006)).

Plaintiff reported the sexual harassnment by Smth on Cctober
14, 2008. On Cctober 20, 2008, Plaintiff’s enploynment was
term nated. Enploynent termnation clearly qualifies as an
adverse enpl oynent action for Title VIl retaliation purposes. As
to the causal link between Plaintiff’s report of sexual
harassnment and his termnation, Plaintiff may rely upon the
tenporal proximty between the two actions to satisfy the third
el emrent of the prima facie case of retaliation.

As descri bed above, however, Defendant has asserted a
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legitimate, non-retaliatory reason for the termnation —that is,
Plaintiff’s repeated cash control violations —and Plaintiff has
failed to discredit this explanation. Although Plaintiff clains
that he was disciplined as a consequence of his reporting of
sexual harassnent, the original disciplinary action occurred
prior to the Nicholas Smth incident and prior to Plaintiff’s
reporting of it. Also prior to Cctober 14, 2008, Plaintiff was
warned both in witing and during his neeting with Choisy and
Tarkenton that termnation would result fromfurther violations.

The tenporal proximty between Plaintiff’s report of sexual
harassnment and his termnation is the only evidence linking the
two events. This evidence was sufficient to establish a prim
facie case of retaliation, but under the circunstances of the
instant case nore is required at the pretext stage. Here, the
tenporal proximty is not even unduly suggestive, as Plaintiff’s
termnation was close in tine both to the sexual harassnent
incident and to Plaintiff’s fourth and final cash control
violation. Wthout nore, Plaintiff has failed to show that
Def endant’ s reason for the discipline and term nation was
pretextual. W will grant summary judgnent in Defendant’s favor
on Plaintiff’s retaliation clains.

C. Hostil e Work Environnment

A “discrimnatorily hostile or abusive environnent” viol ates

Title VII's prohibition against discrimnation with respect to an
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individual’s “terns, conditions, or privileges of enploynent.”

Harris v. Forklift Sys., 510 U. S. 17, 21 (1993) (citing 42 U S. C

8 2000e-2 (a)(1)). To establish a claimof hostile work
environment, a plaintiff nust prove that: (1) he suffered
intentional discrimnation because of his race or sex; (2) the
di scrimnation was severe or pervasive; (3) the discrimnation
detrinmentally affected him (4) the discrimnation would have
detrinentally affected a reasonabl e person of the sane protected
class in his position; and (5) there is a basis for vicarious

l[tability. Jensen, 435 F.3d at 448, overruled in part on other

grounds by Burlington N., 548 U.S. 53 (2006); Caver v. City of

Trenton, 420 F.3d 243, 262 (3d G r. 2005). “[Whether an
environnent is ‘hostile’ or ‘abusive can be determ ned only by
| ooking at all the circunstances.” Harris, 510 U.S. at 23.

It is not clear fromPlaintiff's briefs whether his hostile
wor k environment clains are prem sed upon racial or sexua
discrimnation. At various points in his court filings,
Plaintiff has identified the follow ng as constituting or
contributing to a hostile work environnent:

(1) the Nicholas Smth incident;

(2) overhearing two racial slurs;

(3) Christopher Schl oder being arrested;

(4) dealing with uncooperative and disruptive enpl oyees at

t he Doyl est own restaurant;

(5) being pressured to participate in the ride-share

program at the Broomall restaurant; and

(6) being belittled for his refusal to provide rides.

Plaintiff does not allege and there is no evidence show ng that
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Plaintiff’s race or sex was in any way relevant to the arrest

i ncident, the disruptive Doyl estown enpl oyees, or the Broomnall

ri de-share controversy. As such, Plaintiff cannot establish the
first element of a hostile work environment clai mbased upon

t hese events.

The remaining incidents, viewed cunulatively, also fail to
establish a hostile work environnent claim The Suprene Court
has instructed repeatedly that “Title VIT . . . does not set
forth a ‘general civility code for the American workplace.’”

Burlington N., 548 U.S. at 68 (quoting Oncale v. Sundowner

Offshore Servs., Inc., 523 U.S. 75, 80 (1998)). NMNbreover,

“comments referring to other individuals that were nerely
overheard by [the plaintiff] are the sorts of ‘offhanded coments
and isolated incidents’ that the Suprenme Court . . . cautioned
shoul d not be considered severe or pervasive enough to constitute
a hostile work environnment.” Caver, 420 U.S. at 263 (quoting

Faragher v. City of Boca Raton, 524 U. S. 775, 788 (1998))

(internal citation omtted).

Plaintiff admts that racially-offensive cooments were only
made “in his presence[] on two isolated occasions.” (Pl.’s Mem
Qop’'n Def.’s Mot. Summ J. 2, ECF No. 34.) The coments were not
spoken to Plaintiff nor were they nade about him There is
sinply no way for Plaintiff to establish a hostile work

envi ronnent on the basis of these isolated incidents.
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As for the Nicholas Smith incident, an exanple of co-worker
harassnent, Plaintiff cannot establish Defendant’s vicarious
ltability. “[E]nployer liability for co-worker harassnment exists
only if the enployer failed to provide a reasonabl e avenue for
conplaint or, alternatively, if the enployer knew or should have
known of the harassnent and failed to take pronpt and appropriate

renedi al action.” Huston v. P&G Paper Prods. Corp., 568 F.3d

100, 110 (3d Cir. 2009). “An effective remedy — one that stops
the harassment — is adequate per se.” Jensen, 435 F.3d at 453

(citing Knabe v. Boury Corp., 114 F.3d 407, 411-12 n.8 (3d Cir.

1997)). “Accordingly, [an] employer cannot be |liable under Title
VII if its remedial action stopped the harassnment.” Huston, 568
F.3d at 110 (citing Knabe, 114 F. 3d at 412 n.8)).

There is no question that Defendant’s investigation and
near-imediate termnation of Smth' s enploynment stopped Smth's
harassnment of Plaintiff. Defendant took pronpt and appropriate
remedi al action i mediately upon | earning of the incident:
Plaintiff informed human resources on October 14, 2008; an
i nvestigation ensued; and Smth’s enpl oynent was term nated on
Cct ober 16, 2008. Because Defendant’s renedy ended the
harassnent, it was adequate per se.

Even view ng the evidence in the |ight nost favorable to
Plaintiff, no reasonable jury could find that Plaintiff

established the elenents of a hostile work environnent claim
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Accordingly, we will grant summary judgnent in favor of Defendant
on these cl ai ns.
| V. CONCLUSI ON

For the reasons stated above, Defendant’s Mdtion for Sunmmary
Judgnent is granted. Summary judgnent will be entered in favor
of Defendant and against Plaintiff.

An appropriate order will follow



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KWASI A. GYAMFI
Plaintiff, : ClVIL ACTI ON

V.
NO. 09-cv-05672
VENDY' S | NTERNATI ONAL,

Def endant
ORDER

AND NOW this 25t h day of January, 2011, upon
consi deration of Defendant’s Motion for Summary Judgnent (ECF No.
25), and Plaintiff’s response thereto, it is hereby ORDERED t hat:
1. Def endant’ s Motion i s GRANTED;
2. Judgnent is ENTERED in favor of Defendant and agai nst
Plaintiff; and
3. The Clerk’s Ofice shall close this case for

statistical purposes.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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