I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BRANDON CUMM NGS : ClVIL ACTI ON
V.
SGI. SMTH, et al. ; NO. 09-cv-0335-JF
VEMORANDUM
Ful lam Sr. J. January 20, 2011

Plaintiff, a state prisoner, has filed a pro-se § 1983
action against prison officials alleging violations of his First
and Ei ghth Anendnent rights and retaliation. | dismssed the
cl ai s agai nst former defendant “Sgt. Smith” w thout prejudice by
Order dated July 27, 2010.! Defendant Sgt. Tyrone Si nmons
(“Simons”), the only defendant to be served to date, has now
filed a notion to dismss Plaintiff’s anended conpl ai nt for
failure to state causes of action for which relief can be
gr ant ed.

| will grant the notion to dismss as to all clains
agai nst Simmons. First, Plaintiff alleges that Sinmmons viol ated
his First Amendnment right of access to the courts by failing to
i nt ervene when anot her prison official allegedly threw away or
confiscated Plaintiff’s legal mail. However, Plaintiff fails to

pl ead facts alleging Simons had any personal involvenent in the

By separate order signed this date, | have granted
Plaintiff’s notion for reconsideration as he has provided the
i nformati on necessary to identify the defendant.



other official’s actions, which is fatal to his First Anendnent

cl ai m agai nst Si nmons. See Estate of Smth v. Marasco, 430 F. 3d

140, 151 (3d G r. 2005).

Plaintiff further alleges that Simmons viol ated
Plaintiff’s Eighth Arendnent rights by (1) exhibiting deliberate
indifference to Plaintiff’s nedical needs after another prison
official allegedly sprayed nace into the prison cell above
Plaintiff’s that then filtered into Plaintiff’s cell through a
vent; and (2) subjecting Plaintiff to verbal harassnent and
maki ng threatening gestures. Plaintiff has failed to state a
cl ai m based on deliberate indifference because he has failed to
pl ead that his nmedical needs were “serious,” or that Sinmons was
subj ectively aware of Plaintiff’s injuries and di sregarded a

serious risk of harmto Plaintiff. See Wl oszyn v. County of

Lawr ence, 396 F.3d 314, 321 (3d GCr. 2005). Plaintiff’s

al l egations that Simmons verbally threatened hi mand nmade choki ng
gestures while wal king by his cell also fail to state an Ei ghth
Amendnent cl aim Verbal harassnent, even coupled wth threatening
| anguage and gestures, cannot support a 8 1983 clai munder the

ci rcunst ances all eged here. See Durhamv. Vekios, No. 09-cv-5376

(FLW, 2010 W 5479633, at *5 (D.N. J. Dec. 22, 2010) (collecting
cases).
Finally, Plaintiff has also failed to state a cause of

action for retaliation based on Plaintiff’s requests for



grievance forns, as he has failed to plead facts show ng a causal
connection between his requests and Simmons’s al |l egedly
retaliatory verbal comrents, or that Simons’s conments
constituted “adverse actions” that would “deter a person of
ordinary firmess fromexercising his constitutional rights.”

Rauser v. Horn, 241 F.3d 330, 333 (3d Gr. 2001).

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BRANDON CUMM NGS : ClVIL ACTI ON
V.
SGI. SMTH, et al. NO. 09-cv-0335-JF
ORDER

AND NOW this 20th day of January 2011, upon
consi deration of Defendant Sgt. Tyrone Simons’s (m sspelled
“Si nmens” on the docket) “Mdtion to Dismss Plaintiff’s Amended
Conmpl ai nt” (Docunent No. 19), and the responses thereto, IT IS
ORDERED:

1. That Defendant Sgt. Tyrone Simons’s notion is
GRANTED. All clainms are dism ssed as to Defendant Simmons ONLY. A
separate order will be entered on this date allow ng the action
to proceed as to Sgt. Smth.

2. It is further ordered that Plaintiff’'s “Mtion for
an Order Conpel ling D scovery” (Docunent No. 22) is DI SM SSED AS
MOQOT.

BY THE COURT:

/[s/ John P. Fullam
John P. Fullam Sr. J.




